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ILD,  [  Judges. 


Na  1. — ^Thomas  Henderson,  plaintiff  in  error,  vs.  Nouiir 

Touchstone,  defendant  in  error. 

When  a  party  contracts,  on  the  purchase  of  a  negro  in  payment  of  a  debt,  to 
reconvey  on  the  payment  of  the  amount  at  which  he  was  taken  in  a  settle- 
ment, and  agrees  to  reduce  it  to  writing,  but  does  not,  and  reAises  to  comply, 
it  is  not  a  parol  contract  within  the  statute  of  frauds,  nor  is  it  a  case  in  which 
parol  evidence  cannot  be  admitted  under  the  Act  of  1837.    CM  274. 

In  Equity,  from  Spalding  Superior  Court,  Kovember  Term, 
1856.    Decision  on  demurrer,  by  Judge  Gkeen. 

This  was  a  bill  in  equity  filed  by  Thomas  Henderson, 
complainant,  against  Nolan  Touchstone,  defendant,  for  the 
recovery  of  a  negro  boy  named  Willis. 

The  bill  alleges  that  in  the  early  part  of  1853,  complainant, 
Henderson,  borrowed  of  defendant.  Touchstone,  a  sum  of 
money,  amounting  to  over  eight  hundred  dollars,  and  gave 
his  several  small  notes  for  the  same,  including  a  high  rate 
of  interest,  and  due  the  25th  December,  1853.    That  in  Marcb^ 
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1854,  said  Touchstone  demanded  payment  of  said  notes,  and 
an  agreement  was  then  entered  into  between  complainant 
and  defendant,  by  which  defendant  was  to  take  in  payment 
of  his  demands,  a  t^ertain  negro  boy  named  Willis^  about 
fifteen  years  old,  belonging  to  complainant,  at  |[800;  a  mule 

at dollars,  and  the  balance  in  cash ;  and  defendant  agreed, 

in -consideration  of  said  arrangem^t,  that  he  would  obl^$Ae 
i/Hmselfin  tvritingy  to  reconvey  and  deliver  said  boy  Willis  to 
complainant,  at  any  time  whenever  he  would  pay  to  him 
the  said  sum  of  |[800,  and  that  in  the  meantime,  and  until 
the  payment  of  said  sum  by  complainant,  defendant  should 
have  the  use  and  work  of  said  boy,  for  the  interest  of  said 
sum  of  11800.  That  in  pursuance  of  said  agreement,  com- 
plainant conveyed  and  delivered  said  boy  and  mule  to  de- 
fendant, and  the  balance  of  his  demand  he  paid  in  cash. 
That  defendant  omitted  and  neglected  to  execute  and  deliver 
his  obligation  to  reconvey  said  negro,  upon  the  payment 
to  him  of  said  jSSOO. 

That  on  the  16th  of  February,  1856,  complainant  made  a 
tender  of  11800  to , defendant,  and  demanded  a  reconveyance 
and  delivery  of  said  negro,  which  defendant  refused  to  da 

The  bill  prays  for  a  specific  execution  of  this  contract — 
that  the  defendant  be  decreed  to  reconvey  and  deliver  up  said 
negro  boy  to  complainant  upon  the  payment  of  said  f  80a 

To  this  bill  defendant  demurred,  for  want  of  equity — that 
,Aere  was  no  consideration  for  the  contract  alleged  in  the  bill, 
and  that  the  same  is  obnoxious  to  the  statute  of  frauds  and 
perjuries. 

After  argument,  the  Court  sustained  the  demurrer,  and 
dismissed  the  bill,  and  complainant  by  his  counsel  excepted, 
and  assigns  error  thereon. 

Ajufosd,  for  plaintifi*  in  error. 

Dahibx^,  lor  defendant  ra  error. 
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By  the  Court. — McDonald,  J.  delivering  the  opinion. 

The  demurrer  admits  the  truth  of  the  statements  in  tbe 
bill,  and  the  defendant,  so  far,  rests  his  rights  on  the  com- 
plainant's own  account  of  his  case.  Upon  the  bill  alone,, 
therefore,  we  put  the  decision  of  the  case.  The  complain-^ 
ant  owed  the  defendant  a  sum  of  money,  and  when  he  came 
to  settle,  he  paid  all  but  eight  hundred  dollars,  and  the  de- 
fendant agreed  with  him,  that  if  he  would  let  him  have  the 
negro  boy  Willis  at  that  sum,  he  would  obligate  himself  in 
writing  to  reconvey  him  on  the  payment  of  the  eight  hund- 
red dollars,  the  labor  of  the  boy  to  pay  the  interest..  Thi» 
was  all  one  transaction  and  negates  the  idea  of  an  absolute 
sale  of  the  boy. 

There  was  a  sufficient  consideration  to  supp«)rt  the  con- 
tract. It  is  to  be  presumed  that  if  the  sale  had  been  abso-- 
lute,  the  complainant  would  have  exacted  a  latter  price,  or 
why  stipulate  for  a  written  obligation  to  reconvey  on  the 
payment  of  the  eight  hundred  dollars  ?  If  there  was  a  con- 
tract of  sale  and  a  consideration  to  support  it,  there  w^ 
equally  a  consideration  for  the  contract  to  reconvey. 

The  complaint  in  the  bill  is,  that  if  the  contract  for  the 
reconveyance  and  delivery  of  Willis  was  not  reduced  to 
writing,  it  was  defendant's  fault,  for  it  was  his  agreement 
that  it  should  be;  and  his  having  refused  to  commit  it  to 
writing  after  getting  possession  of  the  negro,  is  a  fraud  upon 
the  complainant.  The  Act  of  1837,  Cobb  274,  prohibits  tb^ 
admission  of  parol  evidence,  to  show  that  a  deed  or  bill  of 
sale,  absolute  on  the  face  was  intended  as  a  mortgage,  unfess 
there  is  a  charge  of  fraud  in  obtaining  the  same,  in  which 
case  oral  evidence  to  show  fraud  only,  may  be  received.  If 
the  facts  alleged  in  the  bill,  admitted  to  be  true  by  the  de- 
murrer, amount  to  a  fraud,  the  allegations  are  good  as  a 
charge  of  fraud,  although  the  tarm  ^  fraud,''  amy  not  be 
used  in  the  bill.  They  so  characterize  the  transaction  as 
to  admit  parol  proo£     But  the  contract  was  to  be  in  wri- 
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ting.  It  is  not  a  case  where  the  defeasance  or  condition 
was  to  rest  in  parol,  but  the  party  had  been  entrapped.  The 
bargain  was  for  a  writing.  He  can  now  be  compelled  to  ez- 
ecntc  that  which  he  undertook  to  execute,  and  to  perform  it 
also. 

The  contract  having  been  for  a  writing,  we  think  that  the 
statute  of  frauds  had  nothing  to  do  with  the  case.  But  it 
does  not  appear  that  the  contract  was  not  to  be  executed 
within  a  year.  It  might  have  been  executed  within  that 
time,  and  so  the  statute  of  fraud  would  not  apply  if  it  had 
been  a  parol  contract.  Fenton  vs.  Embltrs^  3d  BurrowSp 
1281. 

We  think  the  demurrer  ought  to  have  been  over-ruled  and 
the  defendant  ordered  to  answer. 

Judgment  rereiBod. 


Na  2. — R.  &  J.  Caldwell  &  Co.,  plaintiffs  in  error,.vA  Adam 

B.  Dulin,  defendant  in  error. 

[1*]  D  ffAve  bis  notes  with  securities,  in  settlement  of  an  account.  A/lenvards 
ha  tiled  a  bill  to  open  the  settlement,  alleging  that  if  the  balance  was  against 
him  at  all,  it  was  not  against  him  to  an  amount  as  large  as  the  amount  of  the 
notes.  Held^  that  ho  ought  to  h^ve  joined  the  surities  as  complainant*  with 
htm,  unless  they  were  unwilling  to  be  so  joined. 

[3.]  On  a  settlement  between  D.  and  C.  &  Co.,  the  latter  gave  up  to  the  former, 
certain  securities  of  his,  and  received  from  him  his  notes  signed  by  securities, 
(or  the  balance,  which  C.  Ac  Co.  claimed  of  him — he  protesting  that  he  was 
entitled  to  certain  credits,  which,  as  he  alleged,  had  not  been  allowed  to  him, 
and  declaring  that  he  would  set  up  those  credits  in  defence  to  the  notes. 
AAerwards  suit  was  brought  on  the  notes,  and  he  filed  a  bill  to  enjoin  the 
suit,  and  to  open  the  settlement — in  which  bill  he  failed  to  make  an  ofTer  to 
relieve  the  securities.    Hdd^  that  such  an  ofler  was  not  necessary. 

|3.]'The  statements  of  a  bill  must  have,  at  least,  such  adegree  of  certainty,  that 
if  admitted  to  be  trae,  some  decree  may  be  rendered  upon  them;  or  some  ex- 
cuse must  be  given  for  the  want  of  this  degree  of  certainty — as,  that  the  tis- 
stated  particulars  are  exclusively  within  the  knowledge  of  the  defendant 
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In  eqnity,  from  Spaalding  Superior  Court  Decision  by 
Judge  Green,  May  Term,  1856. 

The  bill  alleges  that  the  complainant,  Adam  B.  Dulin,  pn- 
or  to  the  year  1850,  was  an  extensive  cotton  buyer  in  the 
town  of  Griffin,  and  had  the  reputation  of  being  a  good  judge 
of  cotton,  as  well  as  a  safe  and  prudent  purchaser — ^well 
knowing  when  to  enter  the  market,  how  much  to  buy,  and 
at  what  prices  it  was  safe  to  invest — and  had  been  for  many 
years  in  the  habit  of  purchasing,  annually,  large  quantities, 
and  shipping  the  same  to  commission  merchants  in  the 
cities  of  Savannah,  Charleston  and  New  York  ;  and  that  he 
had  made  consignments  to  the  firm  of  Robert  and  John 
Caldwell,  commission  merchants,  in  said  city  of  Charleston, 
who  were  thus  well  acquainted  with  the  business  habits  and 
snccessfiil  operations  of  complainant ;  that  after  the  year 
1850,  Winthrop  B.  Williams  became  a  partner  in  the  house 
of  Caldweils,  which  after  that  time  did  business  under  the 
name  of  R.  &  J.  Caldwell  &  Co. 

The  said  firm  of  R  &  J.  Caldwell  &  Co.,  the  defendants,  in 
order  to  secure  tlie  profits  arising  from  the  sale,  storage  and 
commissions  on  the  cotton  bought  by  compininant,  entered 
into  an  agreement  to  furnish  any  amount  of  monied  facilities 
to  him  to  buy  cotton  in  the  said  city  of  Griftin,  which  «  his 
prudent  purchases  of  cotton  at  Grtfiin  would  require  during 
the  years  from  1850  to  the  end  o(  this  business,"  and  that  he 
was  to  consign  to  said  defendants  all  the  cotton  which  he 
should  purchase,  and  after  deducting  their  commissions  of 
2i  per  cent  for  selling  and  discharging,  and  paying  off  the 
amount  advanced  by  them,  the  balance  of  the  proceeds  of 
sales  was  to  go  to  the  credit  of,  and  belong  to  complainant 
Afterwards,  defendants  established  a  branch  of  their  business 
in  the  city  of  New  York,  and  discounted  a  draft  for  com- 
plainant against  a  shipment  of  cotton  made  to  the  New  Yoifc 
house,  and  gave  to  him  a  letter  of  credit  to  draw  upon  said 
house  to  the  amount  of  Hi 5,000,  at  from  60  to  90  days  after 
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date  or  sight.  With  this  facility  coiuplainant  entered  into 
the  *'  cotton  speculation  contemplated  hy  the  contract/'  and 
agreed  upon  as  aforesaid.  Afterwards  defendants  gave  to 
complainant  authority  to  draw  upon  their  house  in  New 
York  for  the  further  sum  of  $3,000,  at  from  60  to  90  days^ 
against  cotton  shipped. 

Under  this  agreement  complainant  consigned  to  defend^ 
nuts  all  the  cotton  he  bought,  as  long  as  defendants  perform- 
ed their  part  of  the  contract.  He  shipped  to  the  house  in 
New  York  four  hundred  and  eighty-three  bales,  on  which 
diefendihts  realized  profits  to  the  amount  of  twenty  thousand 
doUars,  or  other  large  sum  ;  but  defendants  not  only  with- 
held advances,  which,  under  said  agreement,  they  were  to 
inake,  but  secretly  and  fraudulently  furnished  means  to  an- 
other party  in  Griffin  to  buy  cotton,  and  misled  complainant 
as  to  the  propriety  of  continuing  in  the  cotton  speculation  at 
the  city  of  Griffin;  and  complainant,  about  the  8th  of  March, 
1852,  seeing  that  he  could  not  buy  in  Griffin,  more  cotton,  in 
a  short  time,  than  he  was  authorized  by  defendants  to  draw 
for,  and  most  of  the  crop  being  sold  and  shipped,  and  having 
confidence  in  the  market,  and  believing  that  a  great  advance 
in  prices,  would,  in  a  short  time,  take  place,  proposed  to  de- 
fendants to  furnish  him  facilities  to  make  a  special  operatiou 
in  the  city  of  Savannah — the  cotton  to  be  shij^ped  to  their 
house  in  New  York,  This  proposition  defendants  declined, 
unless  r  bonus  was  deposited,or  an  indemnity  given;  and  to  in- 
demnify defendants  against  liability  or  loss  on  account  of  tho 
funcly  and  facilities  to  be  furnished  him  to  buv  cotton  in  Sa- 
vannah,  complainant  executed  and  delivered  to  them  a  bill 
of  sale  of  twelve  negroes,  worth  £19,000,  and  which  was  ab- 
solute and  to  operate  as  a  sale,  only  in  the  event  of  a  loss  to 
them  on  said  speculation ;  and  he  gave  his  note  to  defend- 
ants payable  five  months  after  date,  for  the  hire  of  the  ne- 
groes^thus  sold — they  undertaking  to  have  said  cotton  opera- 
tion closed  within  that  time.  A  time  was  appointed  at  which 
defendants  were  to  meet  complainant  in  Savannah  to  buy 
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the  eouan,  or  tornish  him  with  the  money  or  facilities  for 
baying  the  san^,  to  the  amount  of  one  thousand  or  fifteen 
booidred  bales ;  but  defendants  failed  and  refused  to  carry 
out  said  agreement,  withheld  the  iaeilities  to  by  tlie  eoiton, 
and  entered  the  market  themselves,  and  made  purchases  se- 
amliy,  by  their  agent ;  refused  to  accept  the  drafts  drawn  by 
Qomplainant  upon  cotton  shipped  from  Gjiffln,  and  concealed 
frem  him  information  in  relation  to  the  cotton  market,  wiui 
fnmished  information  to  others.  That  said  1500  bales  of 
ootton  could  have  been  bought  for  the  sum  of  fifty-onetheu- 
sand  dollars,  and  sold  in  the  city  of  New  York  within  the 
five  months  agreed  upon,  for  the  sum  of  seventy  thousand* 
dollars  clear  of  all  ezpence,  and  complainant  thus  realise 
nineteen  thousand  dollars ;  which  he  vras  prevented  from 
dsing  by  the  fraud  of  defendants ;  and  that  prior  to  the  ye^a 
185Q,  he  gave  to  said  R.  &  J.  Caldwell  a  kirge  numbev  of 
blaak  signatures,  to  be  used  as  occasion  might  require,  and 
these  were  retained  by  defendants,  J.  &  R.  Caldwell  &  Coi,  to 
enable  them  to  use  complainant's  name  at  pleasure  in  the 
proposed  cotton  operation  in  Savannah. 

The  bill  further  alleges  that  in  the  year  1861,  complainant 
obtained  from  said  defendants  two  thousand  nine  hundced 
dollars,  to  enable  him  to  build  and  finish  a  steam  saw-mill, 
in  the  county  of  Pike ;  and  to  secure  this  sum  he  j^ocuted 
ius  vendor  of  the  land  on  which  said  mill  was  erected,  (the 
same  being  100  acres),  to  convey  it  to  defendants ;  the  said 
mills  and  land  being  worth  |I5,000. 

That  in  September,  1859,  defendants  brought  suit  for  the 
recovery  of  said  slaves,  sold  and  conveyed  as  aforesaid ;  by 
virtue  of  the  process  issued  in  said  case,  (it  being  bail  irovtr)^ 
the  slaves  were  seized  and  lodged  in  jail ;  that  in  order  to  re> 
lieve  said  negroes  firom  their  confinement  in  prison,  where 
their  health  and  lives  were  jeopardized,  complainant  gave 
his  three  notes,  with  Archibald  A.  Gaulding  and  Augustus 
Merritt  as  securities,  for  the  whole  amount  claimed  by  said 
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de£9adaDt8,  to  be  due  from  him  to  them ;  said  notes  amount* 
ing,  in  the  a^regate,  to  the  sum  of  |I5,827  44. 

That  at  that  time  he  did  not  know  the  full  extent  of  the 
fraud  which  had  been  practiced  upon  him  by  defendants,  or 
the  state  of  the  accounts  as  kept  by  them,  and  gave  said 
notes,  protesting  that  he  did  not  owe  said  defendants,  and 
that  he  had  equitable  setts-off  which  he  would  oppose  to 
said  notes ;  and  at  the  same  time  gave  to  defendants  other 
lands  in  place  of  the  saw«mill  premises. 

The  bill  further  alleges  that  since  the  giving  of  the  said 
notes  the  complainant  had  discovered  that  the  defendants 
had  practiced  a  further  fraud  on  him,  other  than  the  non* 
compliance  with  the  aforesaid  contracts;  that  in  and  for 
some  years  before  the  year  1850,  complainant,  at  the  request 
of  R  &  J.  Caldwell,  advanced  money  to  William  H.  While 
and  other  persons,  to  ship  cotton  to  said  house,  and  by  which 
consignments  they  realized  commissions  to  the  emout  of  five 
thojisand  dollars,  or  other  large  sum,  and  to  a  part  of  which 
commissions,  by  agreement,  complainant  was  entitled ;  but 
they  failed  and  neglected  to  pay  complainant  any  part  there- 
of, and  have  concealed  from  him  the  amount  he  ought  to 
receive,  and  he  has  thereby  sustained  damage  to  the 
amount  of  twenty-five  hundred  dollars. 

The  bill  further  alleges  that  in  1846,  complainant  having 
a  large  amount  of  cotton  on  hand  in  Griffin,  which  would 
have  made  him  a  profit  of  $10,000,  or  other  large  sum,  if  he 
had  not  shipped  the  same  until  the  railroad  began  to  carry 
off  cotton,  and  the  railroad  not  being  in  use  or  running  at 
the  time,  the  house  of  the  Caldwells  proposed  that  if  he  would 
immediately  send  forward  his  cotton  by  wagons,  and  any 
loss  was  thereby  sustained,  that  he  should  not  be  injured, 
but  that  they  would  furnish  him  with  money  at  some  favor- 
able time  to  buy  cotton,  and  hold  the  same  for  him  until  M 
losses  should  be  made  up  by  some  one  lai^e  purchase  of  cot- 
ton ;  complainant,  under  this  promise,  sent  forward  his  cot- 
ton by  wagons,  and  thereby  sustained  a  loss  of  five  thousand 
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dollars,  and  said  Caldwells,  when  there  was  an  opportunity 
tomakeupthis  loss,  whoU}'  neglected  to  furnish  the  fk* 
dlities  as  promised,  but  always  pretended  at  such  a  time  to 
be  hard  ran  to  raise  money  to  hold  cotton,  and  thereby, 
would  put  off  the  complainant  from  time  to  time,  by  promis- 
ing the  money  at  some  future  time.  That  said  Caldwells 
practised  further  frauds  by  making  sales  of  cotton  for  him, 
under  pretence  that  they  were  unable  to  hold,  and  that 
fraudulent  sales  of  cotton  were  made  by  them,  for  their  ben- 
efit, and  to  the  great  damage  of  complainant,  and  losses 
charged  to  him,  which  did  not,  in  reality,  occur  or  exist ; 
and  that  the  defendants  have  applied  the  proceeds  of  the  cot- 
ton shipped  to  them,  to  pay  off  the  unjust  and  fraudulent 
charges  made  by  Robert  and  John  Caldwell  against  him  prior 
to  1850. 

The  bill  further  alleges  that  these  frauds  and  fraudulent 
concealments,  have  come  to  the  knowledge  of  complainant 
since  he  gave  his  notes  in  1852,  and  which  were  then  un- 
known to  him ;  that  said  defendants  have  realized  twenty 
thousand  dollars,  or  other  large  sum  in  commissions  from  the 
consignments  and  business  of  the  complainant;  and  that 
they  have,  by  their  failure  to  perform  th^ir  agreements,  and 
by  their  frauds  and  fraudulent  concealments,  inflicted  upon 
him  losses  and  damages  to  the  amount  of  twenty  thousand 
dollars,  and  for  which  they  should  account.  That  defend- 
ants have  commenced  suit  against  complainant  and  his  se- 
curities upon  two  of  the  notes  which  have  become  due,  aud 
are  still  the  owners  and  holders  of  the  other  note,  not  yet  due. 
That  defendants  reside  out  of  the  State,  and  have  no  proper- 
ty in  the  same,  sufficient  to  satisfy  the  demands  of  complain- 
ant 

The  bill  prays  for  a  settlement  and  account ;  thsit  the  action 
at  law  upon  said  notes  be  enjoined  ;  that  defendants  be  re- 
strained from  disposing  of  the  note  not  yetdne,  until  the  ad- 
justment of  their  accounts ;  for  discovery,  general  relief,  &c. 
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The  bill  was  sanctioned  ami  the  injunction  granted,  at 
chambers,  21st  October,  1855. 

Defendants  demurred  to  the  bill  for  want  of  equity. 
At  thesame  time  they  filed  their  answer,  admiuiiig  that  cora-' 
pkunant  resided  in  Griffin  at  the  time  stated  in  the  bill,  and 
was  a  cotton  buyer  and  shipper.  That  defendants,  in  theif 
capacity  as  factions  and  commission  merebants,  received,  al 
various  times,  consignments  of  cotton  from  him,  but  thaiy 
deny  that  there  was  any  sueh  agreement  as  that  set  forth  ua 
the  UU ;  nor  did  they  agree,  in  any  wise  or  manner,  to  far- 
nish  him  facilities  to  pay  for  cotton  he  might  purchase ;  nor 
did  complainant  bind  himself  to  ship  to  them  all  the  cettan 
he  should  purchase  in  Gri£Sn ;  nor  did  they  eves  consider 
him  so  bound.  That  he  did  send  to  them  of  his  own  mei» 
motion,  and  without  their  solicitation,  a  written  paper,  by 
which  he  agreed  not  to  deal  any  more  in  cotton,  unleee  rec-^ 
ognized  by  them  ;  that  this  paper,  together  with  an  i^ffidavii^ 
w^reby  he  binds  himself  to  abstain  from  the  use  of  intozi^ 
eating  liquors  for  a  time  therein  specified,  are  the  only  oblige 
atory  instruments  executed  by  complainant^  now  in  their- 
possession ;  and  that  from  neither  of  these  does  the  obligation 
alleged,  appear,  and  they  deny  the  truth  of  each  and  every 
allegation  contained  in  the  statements  of'  said  bill,  and  aver* 
that  the  transactions  between  them  were  of  the  ordinary  amt-^ 
cantile  character.  That  complainant  shipped  to  them  such 
cottons  as  to  him  seemed  advisable.  That  they,  on  the  re- 
ception of  the  bills  of  lading,  accepted  the  draft  of  complain- 
ant drawn  on  said  shipment — on  the  arrival  and  delivery  lo* 
them  of  the  cotton,  they  exercised  their  best  judgment  as  to- 
the  sale  of  it,  and  endeavored,  in  every  instance,  to  the  besi- 
of  their  ability,  to  faithfully  perform  the  duties  of  skillful  and 
prudent  factors  That,  when  the  cotton  was  sold,  the  pro- 
ceeds, were  applied  to  the  liquidation  of  the  draft  drawn  <m 
said  cotton,  and  the  residue  paid  over  to  complainant 

The  answer  further  admits  that,  in   1852,  defendants  es- 
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t9l>Usbed  a  braocb  of  Uieir  house  in  New  York,  and  discoun- 
ted a  draft  drawn  by  complainant  against  a  shipment  of  cot> 
ton  made  to  said  house,  and  did  give  him  the  two  letters  of 
credit  mentioned  in  the  bill,  but  they  deny  that  said  letters 
of  credit  were  given  in  pursuance  of  any  agreement,  as  set 
forth  in  said  bill,  but  that  the  transaction  was  the  ordinary 
mercantile  arrangement,  by  which  consignors  of  limited 
means  and  restricted  credit,  are  facilitated  in  negotiating 
diafis  djawn  on  shipments  of  produce ;  that  comptainant 
did  ship  the  cotton  mentioued  in  his  bill  to  the  New  York 
house,  they  admit,  but  they  aver  that  said  shipments  were 
sold  for  hin^  and  on  bis  account,  and  account  of  sales  attd 
proceeds  thereof,  received  by  him,  and  the  transaction,  long 
siaea  dosed  and  settled,  and  that  they  received  nothing 
theiefirom,  but  their  l^al  commissions  of  two  and  a  half  per 
csAt  They  deny  that  they  ever  entered  into  any  agreement 
to  make  advances,  and  that  they  were  at  all  times  at  perfeot  x 
liberty,  unrestricted  by  any  contract,  to  do  business  when, 
whme,  and  with  whom  they  pleased ;  and  deny  all  the  char-> 
ges  of  the  bill  as  to  giving  false  reports,  or  concealing  infor- 
nMLtion,  and  as  to  any  and  all  false  charges  and  frauduleni 
pmotiees. 

They  deny  that  they  ever  agreed  to  furnish  complainant 
with  money  or  facilities  to  .embark  in  a  cotton  speculation  in 
Savannah,  or  entertained  said  proposal,  or  agreed,  in  any 
way,  or  upon  any  terms,  to  be  connected  with  it ;  and  they 
declare  the  entire  statement  respecting  their  demand  for  in- 
demnity to  be  wholly  untnie.  That  the  bill  of  sale  of  the 
negroes  mentioned  in  said  bill,  was  executed  to  secure  the 
payment  of  three  promisory  notes,  given  by  complainant  to 
defendant,  for  debts  due  by  him,  arising  out  of  transactions 
prior  to  those  set  forth  in  his  said  bill ;  one  note  for  the  sum 
of  94,183  62,  due  1st  January,  1852  ;  one  for  1^4,476  46,  due 
1st  January,  1853;  and  one  for  tSJOS  1 1,  due  1st  January, 
1855 ;  and  they  deny  that  said  bill  of  sale  was  executed  as 
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an  indemnity  to  them  against  any  loss  arising  from  the  cot* 
ton  speculation  projected  by  complainant 

The  answf  r  admits  that  defendants  did  hold  sundry  blank 
notes  signed  by  the  complainant,  that  some  w^re  filled  up 
and  used  for  the  benefit  of  complainant ;  that  they  were  ren- 
dered available  solely  by  their  endorsements,  and  they  vrere 
protected  by  them,  being  regularly  taken  up  when  due,  and 
the  money  arising  from  the  discounting  thereof,  was  credited 
to  complainant,  and  accounts  rendered  to  him,  and  no  objec- 
tions were  made  thereto  until  the  filing  of  this  bill. 

That  apprehending  that  the  negroes  before  alluded  to 
would  be  removed  by  complainant,  defendants  instituted 
their  suit  and  had  said  slaves  lodged  in  jail,  to  be  forthcom- 
ing on  the  recovery  of  judgment,  and  thereupon  complainant 
entered  into  an  arrangement  by  which  the  three  notes  above 
mentioned  were  cancelled,  the  negroes  released  and  restored 
to  complainant,  and  the  title  to  the  saw-mill  premises  given 
up,  and  in  lieu  of  the  securities  so  relinquished,  defendants 
accepted  of  complainant  his  three  notes  with  Gaulding  and 
Merritt  as  securities,  amounting  in  the  aggr^ate  to  05,827  44, 
and  also  accepted  titles  to  other  premises  in  lieu  of  those  on 
which  the  mill  was  erected  ;  and  this  settlement  was  aflSected 
by  defendants  giving  up  more  than  half  their  claim,  and  ta- 
king less  than  50  cents  in  the  dollar,  as  will  appear  by  a  com- 
parison of  the  notes  and  titles  relinquished  and  received. 

They  deny  that  there  is  any  thing  due  complainant  as  his 
proportion  of  commissions  on  shipments  made  to  them  by 
William  H.  White,  or  that  they  ever  authorized  complainant 
to  make  any  advances  to  White  on  their  behalf;  and  they 
deny  the  statement  of  complainant  in  reference  to  his  sending 
forward  his  cotton  b]'  wagon,  in  1846,  when  transportation 
by  railroad  was  interrupted,  at  their  instance,  or  by  their 
authority,  and  declare  every  matter  and  thing  in  said  all^a- 
tion  to  be  utterly  false ;  they  deny  all  fraudulent  sales  of  cot- 
ton, or  that  they  ever  realized  from  sales  of  the  same,  any 
thing  more  than  their  regular  and  l^al  commissions ;  they 
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deny  that  they  owe  complainant  any  thing,  and  admit  that 
they  have  instituted  suit  on  said  notes  as  stated  in  the  bill, 
being  forced  thereto  as  the  only  means  of  recpyering  their 
debt  from  complainant 

Upon  the  coming  in  of  the  answer  and  hearing  the 
demurrer,  and  after  argument  by  counsel,  upon  the  motion 
to  dissolve  the  injunction  and  dismiss  the  bill,  the  Coort 
ovemiled  the  demurrer  and  refused  the  motion  to  dissolve, 
whereupon  counsel  for  defendants  excepted  to  said  judgment 
«nd  decision  on  the  following  grounds. 

1st  Because  there  was  no  equity  in  the  bill. 

2d.  Because  Merritt  and  Gaulding  being  interested  in  the 
decree  sought  by  tlie  bill,  and  enjoying  the  benefits  of  the  in- 
junction are  necessary  parties  thereto. 

3d.  Because  the  bill  seeks  the  recission  of  a  controct  with- 
out, in  any  manner,  reinstating  the  defendants  in  the  condi- 
tion they  wefe  before  the  execution  of  the  contract 

4th.  Because  the  all^ations  in  the  bill  are  too  loose,  un- 
certain and  defective — ^admitting  the  same  to  be  true — ^to  jus- 
tify any  decree  in  iavor  of  complainant 

5th.  Because  the  defendants  had  filed  their  answer  fully 
denying  all  the  equities  in  the  bill,  if  there  were  any. 

Stark,  for  plaintiffs  in  error. 

Alford  &  Hammond,  for  defendant  in  enor. 

By  the  CourL — Bsnnino,  J.  delivering  the  opinion. 

Was  the  Court  right  in  overruling  the  demurrer  ? 

The  demurrer  was  founded  upon  an  allegation  that  there 
was  no  equity  in  the  bill 

And  in  support  of  this  allegation,  certain  reasons  are  slated 
in  the  bill  of  exceptions.  Of  these  the  first  is,  that  I>a)in's 
sureties  on  the  notes  are  not  parties  to  the  bill 
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It  was  afgned  that,  as  the  sureties  w^re  not  parties  to  the 
billy  the  decree  would  not  bind  them,  and,  therefore,  that  if 
the  decree  should  be  in  favar  of  the  defendants,  they  would, 
nevertheless,  be  exposed  to  the  risk  of  another  suit  like  the 
present,  at  the  instance  of  the  sureties. 

This  argument  is  sufficient  to  show  that  the  sureties  would 
be  proper  parties  complainant  to  the  bill ;  but  it  is  not  snf- 
fident  to  show  that  they  would  be  proper  parties  defendant 
4o  the  bill.    This  must  be  manifest 

But  they  are  tun  necessary  as  parties  complainant;  a  de- 
cree can  be  rendered  without  them  ;  and  if  it  could  not  Ire, 
yet  they  cannot  be  made  parties  complainant  against  their 
will;  no  person  can  be  made  a  suitor  against  his  own  will. 

[1.]  It  follows  that  their  absence  as  parties  fh>m  the  bill, 
could  not  be  that  which  would  show  that  there  was  no  equi- 
ty in  "the  bill.  Still  the  complainant  ought  to  add  them  to 
the  bill  as  eo-complainants,  unless  they  object  to  his  doing  so. 
The  want,  however,  of  even  necessary  parties  to  a  bill,  is  not 
a  cause  for  dismissing  it,  if  stich  p&rties  are  to  be  had  by  a 
mere  amendment. 

The  next  reason  stated  in  the  bill  of  exceptions  is,  that  the 
bill  of  complaint  contains  no  offer  to  restore  things  to  the 
state  in  which  they  were  before  the  settlement  was  made. 

But  the  settlement  was  made,  the  negroes  delivered  up, 
and  the  notes  taken  as  security,  in  lieu  of  the  negroes,  m  the 
face  of  a  protest  made  by  the  complainant  that  he  did  not 
owe  the  defendants  any  thing,  and  that  he  would  defend 
himself  from  the  notes,  by  setting  up  cross  demands  against 
them ;  that  is  to  say,  would  defend  himself  in  the  way  in 
which  he  is  now  attempting  to  defend  himself.  It  was  in 
the  face  of  this  protest,  that  the  defendants  took  the  notes  in 
Vma  of  the  negroes ;  and  doubtless,  they  did  so,  for  sufficient 
reasons  that  were  known  to  themselves.  It  is  to  be  pre- 
sullied,  therefore,  that  if  an  offer  had  been  made  by  the  com- 
platoani  to  the  defendants,  to  restore  things  to  their  old  con- 
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dilioii,  the  otbr  would  have  been  rejected  And  /«r  nemi- 
-nan  eogU  md  vanoj  nu  inutiUa. 

Besides,  it  is  qaestionabie  whether  the  maxim— ene  tnott 
do  eqoitjr  before  he  asks  equity — would,  eren  if  this  protest 
were  not  in  the  case,  require  more  of  the  complainant,  than 
an  offer  to  1^  a  decree  go  against  him,  should  it  turn  out  that 
die  equity  of  the  case  would  require  a  decree  against  him ; 
as  no  decree  can,  in  general,  be  rendered  against  a  complaio- 
ant,  unless  be  has  consented  that  one  may  be. 

{]2l]  We  think,  then,  that  this  reason  was  not  a  sufficient 
reason. 

The  next  reason  stated  in  the  bill  of  exceptions,  is,  that  the 
allegations  in  the  bill  are  too  uncertain.  And  this,  surely,  is 
m  well  founded  reason  as  to  most  of  those  allegations. 

The  object  the  complainant  wished  to  accomplish  by  the 
bill,  was,  as  he  states  it,  to  open  a  settlement  made  by  him 
with  the  defendants,  and,  in  a  new  settlement,  to  get  the  al- 
lowance 10  him  of  certain  demands  of  his  against  the  detei- 
dants,  which,  he  seems  to  mean  to  say,  were  not  allowod  to 
him  in  die  old  settlement.  Of  course,  therefore,  it  was  neces- 
saiy  that  his  bill  should  state  those  demands,  with  at  least 
such  a  degree  of  certainty,  that,  if  found  true,  they  might 
lerre  as  the  basis  of  some  decree. 

The  first  of  those  demands,  is  that  which,  according  to  the 
biU,  giew  ofnt  of  a  contract,  between  him  and  the  defendaiuta, 
that  was  to  be  executed  on  bis  part  at  Griffin. 

Ab  to  this  contract,  what  the  bill  says,  is,  substanttaUy,  as 
fcUows :  That  the  defendants  were  to  supply  the  complain- 
ant  with  any  amount  of  ^  monied  facilities,"  which  his  '^  pru- 
dent purchases"  of  cotton,  at  Griffin,  might  require,  and 
were  to  do  so  for  an  indefinite  length  of  time — riz :  fi*om 
1850,  till  the  ^  end  of  this  business ;"  and  he  was  to  consign 
the  cotton  to  them,  and  they  were  to  sell  it,  take  their  advan- 
oes  and  commissions  out  of  the  piooeeds  of  the  sales,  and 
tnm  orer  the  balance  to  him ;  that  they  &iled  to  make  ad- 
vances to  lum,  except  to  the  eartent  of  #18,000,  and,  instead 
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of  doing  sOy  made  adyances  to  ^  another  party  in  Griffio/' 
and  did  so  in  secrecy ;  that  they  misled  him  as  to  the  pro- 
priety of  continuing  ^  in  the  cotton  speculation ;''  that,  about 
the  8th  of  March,  1852,  he,  perceiving  that  he  could  notbuf 
in  Griffin,  more  cotton,  in  a  short  time,  than  he  was  author- 
ized by  the  defendants  to  draw  for,  most  of  the  cotton  crop 
there,  having  been  sold  and  ^  shipped/'  and  he,  ^  having 
confidence  in  the  market,"  proposed  to  the  defendants,  thai 
he  should  be  allowed  to  make  a  special  operation  in  Savaa- 
nah  $  and  that  they,  on  certain  terms,  accepted  the  proposi- 
tion. 

This  is  all  that  the  bill  says  descriptive  of  the  Griffin  con- 
tract The  breach  of  that  contract,  complained  of,  is  the  fail^ 
ure  of  the  defendants  to  make  to  him  as  laige  advances  as 
the  contract  called  for,  and  yet,  there  is  no  statement  of  what 
the  damages  were  that  resulted  from  that  breach,  nor  any 
«tatement  of  any  matters  which  might  serve  as  a  measure  of 
what  such  damages  were :  as  the  prices  of  cotton  in  Griffin 
and  in  Charleston,  respectively,  at  the  times  when,  (if  the 
advances  had  been  made,)  the  cotton  would  or  might  have 
been  bought  by  the  complainant  at  the  one  place,  and  would, 
or  might  have  been  sold  by  the  defendants,  at  the  other 
place.  Indeed,  there  is  an  adminission  which  seems  to  neu- 
tralise the  very  allegation,  that  there  was  a  bre€u:hy  and  there- 
fore, of  course,  seems  to  show,  that  there  could  have  been  no 
damages — ^viz :  the  admission,  that  there  was  not  in  Griffin 
more  cotton  to  be  bought  than  what  the  complainant  had 
authority  to  draw  for,  and  that  he,  therefore,  was  induced  to 
make  a  new  proposition  to  the  defendants. 

Suppose  all  this  were  admitted  to  be  true  by  the  defend- 
ants, of  what  value  would  it  be  to  the  Court  and  jury,  in  ma- 
king up  a  decree  ?  None.  It  is  impossible  to  tell  from  it, 
how  much  damages  the  complainant  even  claima 

No  excuse  is  given  for  this  defect  in  certainty ;  it  is  not 
said  that  the  facts  are  in  the  knowledge  of  the  defendaotii 
eexelusively,  and  that  a  discovery  from  the  defendants  would 
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cDsMe  the  plaintiff  to  state  the&cts  with  thercqtiiaitcfallocse 
and  particularity. 

[:).]  So  far,  tlien,  as  the  Oriffiti  contract  is  concerned;  it  is 
true,  we  think,  that  the  statements  of  the  bill  are  too  uncer« 
tain. 

This  contract  labors  under  another  objection,  one,  howetr- 
er,  which  was  not  urged  before  this  Court,  or  the  Court  be* 
lew,  and,  therefore,  one,  the  sufficiency  of  which,  this  Court 
does  not  decide.  That  objection  is,  that  the  damages,  if  any, 
which  resulted  from  the  breach  of  the  contract,  if  there  was  a 
breach  of  the  contract,  must  have  consisted  merely  in  a  loss 
o( profiis-^viz :  in  the  loss  of  the  profits  which  the  ptaintilT 
would  have  made  if  the  defendants  had  complied  with  their 
part  of  the  contract,  that  is,  had  furnished  the  plaintiff  with 
means  with  which  to  *^  speculate"  in  cotton,  for  an  indefi* 
aite  length  of  time. 

Th3  n3Xt  mentioned  demand  is  one  which  the  bill  says 
grew  out  of  a  contract  to  be  performed  at  Savannah*— a  con- 
tiact  that  was  to  take  the  place  of  tlie  contract  just  consid- 
ered. 

What  has  been  said  of  the  contract  just  considered,  in  re« 
spect  to  its  want  of  certainty,  may,  for  the  most  part,  mt«/ff/i# 
muiandiSf  be  said  of  the  contract  now  under  consideration. 
The  bill  neither  states  the  prices  of  cotton  prevailing  in  Sa- 
vannah, during  the  plaintiff's  buying  time,  nor  the  prices  of 
cotton  prevailing  in  New  York,  during  the  defendants'  selling 
time. 

The  plaintiff  was  to  be  at  liberty  to  purchase  from  1000  to 
1500  bales  of  cotton.  How  many  he  would  have  purchased 
if  he  had  been  supplied  with  money  by  the  defendants,  is 
not  stated,  if,  indeed,  such  a  thing  could  have  been  stated. 

No  excuse  is  rendered  for  the  failure  to  state  these  fact$^ 

The  damages  consist  merely  in  the  loss  of  supposed  profit/^ 
The  all^ations,  then,  in  respect  to  this  contract,  are  also  too 
uncertain. 

Another  of  the  demands  is  one  which,  according  to  tba* 

VOL.  XXII  2. 
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bill,  grew  out  of  the  fact,  that  the  plaintiff,  at  the  instance  of 
the  defendants,  sent  to  them  a  quantity  of  cotton  by  wagon%  * 
instead  of  keeping  the  cotton  until  the  railroad  resumed  op- 
orations,  and  sending  it  by  the  railroad 

What  is  true  of  the  two  contracts  above  mentioned,  is  mii* 
taiis  mutandis^  for  the  most  part,  in  a  grcaiter  degree,  if  pos- 
sible, tnie  of  this. 

Further,  the  bill  sets  up  demands  in  favor  of  the  plaintiff 
against  the  defendants,  on  the  score  of  frauds  practiced  on 
him  by  them,  in  selling  his  cotton  under  the  pretence  that 
they'  were  unable  to  hold  it  loiiger ;  on  the  score  of  losses ' 
charged  to  hin^,  which  did  not,  in  reality,  exist ;  on  th^  score 
of  a  fraudulent  misapplication  of  the  proceeds  of  the  sales  of 
hi6  cotton. 

The  allegations  in  respect  to  all  of  these  demands,  are  too 
uncertain.  It  would  be  a  waste  of  time  to  specify  the  par- 
ticular^, in  which  the  want  of  certainty  consists. 

There  remains  for  notice,  but  one  other  demand,  and  that^ 
wi  think,  not  however,  without  much  difficulty,  is  set  fofth 
with  a  sufficient  degree  of  certainty.  That  demand  is  the 
one  fouJlded',  according  to  the  bill,  on  advances  made  to 
White  and  others,  at  the  request  of  the  defendants.  In  re- 
spect to  this  demand,  the  bill  says  that  the  plaintiff,  at  the 
request  of  the  defendants,  advainced  money  to  White  and 
others,  to  be  laid  out  in  cotton,  which  was  to  be  shipped  to 
the  defendants  and  to  be  sold  by  them  ;  that  the  commis* 
sions  on  the  sales  were  to  be  divided  between  the  plaintiff 
and  the  defendants ;  and  that  the  commissions  on  the  sales 
amounted  to  05,000.  There  is,  perhaps,  enough  of  certainty 
in  this  statement  to  fotind  some  decree  upon. 

To  this  demand,  however,  two  other  objections  were  made: 
first,  that  it  was  barred  by  the  statute  of  limitations;  second- 
ly, that  it  was  a  demand  existing,  not  against  the  defendants 
by  themselves,  but  against  them  and  one  Williams,  jointly! 

As  to  the  first  of  these  objections — ^the  demand  is  one 
ibtind^d  on  an  account  which  was  between  merchant  afid 
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merchant,  and  which  concerned  the  trade  of  merchandise* 
Such  an  account  is  expressly  excepted  from  the  operation  of 
the  statute  of  limitations. 

Ab  to  the  second — the  billy  it  is  true,  says,  that  Williams 
was  not  a  member  of  the  firm  when  this  demand  arose ;  but 
the  answer  J  in  its  title,  shows  that  he  was.  And  the  mistake 
in  the  bill  may  be  corrected  at  any  time.  There  can  be  litde 
harm,  therefore,  in  assuming  that  the  correction  will  be  made. 
At  all  events,  we  think  that  this  objection  is  not  snch  a  one 
as  to  require  the  bill  to  be  dismissed  at  present. 

So  much  for  the  grounds  of  the  demurrer,  resting  in  the 
want  of  certainty  in  the  allegations  of  the  bill. 

The  reasons  given  by  the  bill,  as  the  reasons  why  the  de^ 
mauds  set  up  in  the  bill  were  not  brought  into  the  settlcmenll 
that  was  made,  are  far  from  satisfactory.    There  is,  however^'. 
I  think,  saving  efficacy  in  one  of  those  reasons :  the  defend- 
ant says  that  he  entered  into  the  settlement,  protesting  that . 
he  did  not  owe  anything,  and  that  he  had  ^  equitable  sett*' 
otty*  which  he  should  oppose  to  the  notes  that  he  was  gtv^ 
ing.    This,  as  I  conceive,  made  the  settlement  amount  to  no 
settlement  at  all. 

There  is  but  one  exception  left.  The  defendants  insisted 
that  their  answer  had  sworn  off  all  the  equity  of  the  bill 
The  Court  below  held  that  it  had  not,  and  refused  to  dissolve 
the  injunction. 

This  decision  will  not  be  disturbed.    The  answer  is  not* 
full  as  to  the  allegations  respecting  the  demand  founded  on 
the  advance  to  White  and  others,  nor  as  to  those  respectiDg 
the  settlement    Besides,  it  seems  itself  suspiciously  fond  of 
dwelling  in  generalities. 

The  result  is,  that  all  the  judgments  of  the  Court  below,, 
must  remain  undisturbed. 

Judgment  affirmed. 


so  SUPREME  COURT  OF  GEORGIA. 
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jjo.  3. — John  L.  Booty,  plaintiff  in  error,  vs.  Amanda  Bra- 
zier, admr'x,  defendant  in  error. 

A.  agreea  with  B.,  that  in  consideratioa  of  the  tabor  and  service  of  eertaihi 
slaves  held  and  owned  by  B.,  be  will  maintain,  or  vause  BL  to  be  euitnbty 
supported,  for  and  during  the  term  of  her  natural  life,  and  A.  executes  and 
delivers  to  B.  his  oblig^ation  to  that  efiect.  IlfU,  that  the  transfer  of  AV  in- 
terest in  the  slaves  to  C,  is  a  sudioient  consideration  fjr  tbd  note  given  by 
C.  to  A.  for  the  purchase  of  said  interest. 

Assumpsit,  from  Monroo  Superior  Court.  Tried  befor* 
Judge  PowEBs,  ol  March  Term,  1856. 

This  was  an  action  brought  by  John  L.  Booty  against 
Amanda  W.  Brazier,  administratrix  of  Elijah  W.  Brazier, 
junior,  deceased,  for  the  recovery  of  the  amount  due  on  a 
promissory  note,  of  which  the  following  is  a  copy,  to-wit: 

**||1070.  By  the  25th  day  of  December,  eighteen  hundred 
abd  fifty-three,  I  promise  to  pay  John  L.  Booty,  or  bearer, 
one  thousand  and  seventy  dollars  for  value  received.  De- 
cember the  21st,  1852. 

(Signed,)  E.  W.  BRAZIER.  Junior. 

The  defendant  pleaded  the  general  issue.  And  further, 
that  the  consideration  of  said  note  was  a  number  of  negroes 
8dM  by  Booty  to  Brazier,  and  to  which  Booty,  at  the  time  of 
the  sale,  had  no  right  or  title,  but  the  same  belonged  to  ono 
Lydia  Locke,  and  that  said  promissory  note  is  wholly  with- 
ont  consideration  and  void. 
'  The  facts  of  the  case  are  substantially  as  follows : 

Lydia  and  Elizabeth  Locke,  two  old  maiden  ladies,  aunts 
of  Booty,  rcsid  ediii  the  county  of  Warren  prior  to  1848,  and 
owned  there  a  settlement  of  land,  negroes  and  stock.  Plain- 
tiff Booty  went  to  Warren,  and  induced  his  aunts  to  remove 
to  the  county  of  Monroe,  and  live  with  him  ;  he  sold  their 
lands  for  about  J83300,  and  one  negro.  In  1843,  tho  Misses 
Locke,  with   their  negroes,  removed  to  Booty's  house  in 
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Monroe  county,  he  promising  to  treat  them  well,  and  totako 
care  of  their  negroes.  They  remained  there  until  1851^ 
when  some  difficuhy  and  unpleasant  feelings  arising  about 
Booty's  treatment  and  management  of  the  negroes,  the  Misses 
Locke  left  his  house  and  took  with  them  their  negroes,  and 
.weni  to  live  with  E.  VV.  Brazier,  junior,  who  resided  in  tho 
neighberhood. 

In  1849,  an  instrument  in  writing,  of  the  following  form 
imd  purport,  had  been  executed  by  Booty,  and  delivered  to 
;  Miss  Lydia  Locke,  (to  whom  it  seems  the  negroes  alone 
belonged,)  said  instrument  drawn  agreeably  to  the  directions 
of  Booty  and  said  Lydia,  read  over  to  her,  and  by  her  hand* 
cd  over  to  Edmund  Dumas,  the  draughtsman,  for  safe  kce> 
ing,  io*wit: 

GsoaaiA,  )  Know  all  men  by  these  presents,  I 
Monroe  County,  /  John  L.  Booty,  am  held  and  finnlir 
bound  uuto  Lydia  Locke  and  Elizabeth,  in  the  just  and  full 
sum  of  one  thousand  dollars,  for  the  true  payment  of  which  J 
bind  myself,  my  heirs,  executors  and  administrators,  jointly 
and  severally,  firmly,  by  these  presents,  sealed  with  my  seal, 
and  dated  this  —  January,  1849. 

The  condition  of  the  above  obligation  is  such,  that  whereas 
the  said  Lydia  Locke  has  this  day,  put  under  the  control  and 
management  of  the  above  named  John  L.  Booty,  the  follow- 
ing named  negroes,  viz :  Edney.  Roddick,  Jane,  Hester,  Aiua 
and  Fanny,  which  negroes  are  to  be  clothed,  fed  and  man- 
aged as  the  said  John  L  Booty's  negroes,  and  that  the  said 
John  L.  Booty  is  to  control  and  manage  them,  and  to  have 
the  proceeds  of  their  labor  for  and  during  the  natural  life  of 
the  said  Lydia  and  Elizabeth  Locke. 

Now,  if  the  said  John  L.  Booty  does  feed  and  clothe  the 
said  Lydia  and  Elizabeth  Locke  in  a  decent-like  manner 
suitable  to  their  conditions  in  life,  for  and  during  their  natu- 
ral lives,  or  cause  it  to  be  done,  then  the  above  obligation  to 
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be  null  and  yoid,  otherwise  to  remain  in  full  force  and 
virtue. 

(Signed)  JOHN  L.  BOOTY,  [u  s.] 
Testy  Edmund  Dumas. 

After  tfie  difficulty  and  removal  of  the  Misses  Locke  and 
^tfieir  negroes  to  Brazi^'s^  he  made  an  agreement  with  Booty 
and  agreed  to  take  up  the  above  bond,  and  give  his  own  in 
^lleu  thereof,  and  in  consideration  of  Bootjr's  relinquishment 
'of  his  rights,  and  interest  in  said  negroes,  under  and  fay 
virtue  of  said  instrument,  the  note  upon  which  this  action  19 
'brought  was  given. 

There  was  some  conflicting  testimony,  and  the  presiding 
^udge  charged  the  jury,   that  to  support  a  contract,  there 
must  be  a  legal  consideration— therefore  to  entitle  plaintiff  to 
recover  on  this  note,  there  must  be  such  a  consideration  to 
.rapport  it  as  the  law  regards  as  valuable.    The  alleged  con- 
sideration of  this  note  is  the  surrender  by  Booty  of  his  claim 
•  to  the  negroes  of  Miss  Locke.     He  had  no  such  claim  to 
Athem  by  the  bond,  the  abandonment  of  which  would  4ir 
liould  constitute  a  consideration  for  the  nota    If  the  note 
fwas  given  for  this  claim,  it  is  without  legal  consideration. 
His  bond  was  only  obligatory  on   him  while  Miss   Locke 
ehose  to  continue  her  negroes  with  him  ;  when  she  with- 
H&aw  them  he  could  not  be  compelled  to  support  her  or  pay 
'  the  bond.    She  had  executed  no  deed  or  c<Hiveyance  of  her 
negroes,  or  interest  in   them  to  him,  by  accepting  the  bojod, 
but  failing  to  sign  it  herself-— it  being  intended  4o  be  signed 
by  nil  parties. 

The  jury  found  for  the  plaintiff  the  amount  of  ihe  note, 
notwithstanding  the  charge  of  the  Court  Defendant  mov- 
ed to  set  aside  the  verdict,  and  for  a  new  trial,  which  waa 
fianted,  and  plaintiff  excepted  and  assigns  error. 

PiKCKABD  &  G1B8OX,  for  plaintiff  in  error. 

TmippB,  for  defendant  in  error. 
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By  the  Court. — Lumpkin,  J.  deliirering  the  opinion.      # 

Conceding  that  the  note  sued  on,  was  giten  for  the  ne- 
groes, of  which  we  apprehend  there  can  be  no  doubt,  the 
only  question  in  the  case  is,  was  it  founded  upon  a  valid 
consideration  ?  If  it  was,  the  verdict  of  the  jury  was  right, 
and  the  court  was  wrong  in  granting  a  new  trial. 

It  seems  that  Lydia  and  Elizabeth  Locke,  two  maiden 
aunts  of  John  L.  Booty,  were  residing  in  the  house  with  him ; 
that  there  were  on  the  plantation,  five  negroes  belonging  to 
one  or  both  of  these  females ;  that  in  January  1849,  Booty 
and  his  aunts  entered  into  an  agreement  to  the  effect  that  he 
was  to  maintain  them  during  their  lives,  or  cause  it  to  be 

done,  and  that  he  was  to  have  the  use  of  the  negroes,  for  and 

• 

during  that  time.  Booty  executed  his  bond  in  fulfillment  of 
bis  own  part,  and  it  was  delivered  by  Lydia  Locke  to  Ed- 
mund Dumas,  the  friend  of  the  obligee,  to  keep  for  her.  Booty 
took  possession  of  the  slaves ;  treated  them  as  his  own  for 
some  time,  when  the  old  ladies  became  dissatisfied ;  left  ab- 
ruptly,  carrying  off  the  negroes  with  them.  Some  negotia- 
tions ensued  for  the  return  of  the  parties,  which  failed  of  suc- 
cess. They  took  up  their  abode  at  Elijah  W.  Brazier's,  the 
intestate  of  the  defendant  Booty,  instead  of  repossessing 
jiimself  of  the  negroes  as  he  was  unquestionably  entitled  to 
do,  acceeded  to  a  proposition  from  Brazier  to  transfer  to  him 
his  interest  in  the  slaves,  for  fifteen  hundred  dollars,  which 
was  three  hundred  less  than  Bmzier  was  willing  to  have  given, 
and  at  the  same  time  a  satisfactory  arrangement  was  made, 
to  substitute  Brazier's  bond  for  Booty's,  for  the  mainte- 
nance of  the  two  aunts,  and  here  the  matter  ended. 

Can  there  be  a  doubt,  that  the  note  thus  given  by  Brazier 
to  Booty  for  the  life  interest  which  Booty  held  in  the  ne- 
groes, was  founded  upon  a  valuable  consideration  ?  We 
think  not,  and  consequently,  reverse  the  judgment  of  the 
Court  below,  ordering  a  new  trial. 

Judgment  reversed 
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No.  4. — CASHABTy  Brothess  &  Co.,  plaintifis  in  error,  vs» 

Willis  Wtnn,  defendant  in  error. 

(!.]  To  make  an  objeetioo  to  evidence  availaMe  as  error,  it  miun  be  made  during 
the  trial.    It  cannot  be  good  after  verdict,  on  a  motion  for  a  new  trial. 

[3.]  It  may  be  fchown  by  parol  evidence,  that  the  endorsement  of  a  note  was 
made  for  a  special  purpose — for  instance,  as  an  authority  to  collect. 

'[?.)  Notice  by  an  endorser,  to  sue,  given  to  an  a^cnt  who  has  no  authority  but 
to  reeeive  the  amount  due,  and  that  is  made  known  to  the  endor:»cr,  is  not 
such  a  notice  to  the  **/t«/<^r,**  undiy  the  statute,  as  will  discharge  the  en- 
dorser. 

Complainant,  from  Monroe  Superior  Court  Tried  bcfoio 
Judge  Green,  at  August  Term,  1856. 

« 

This  was  an  action  brought  by  Carhart,  Brothers  &  Co., 
against  Robeit  W.  Moore,  the  maker,  and  Willis  Wynn  the 
•endorser,  of  a  promissory  note,  for  the  recovery  of  a  balance 
due  on  said  note. 

Dtfence  by  Wynn  the  endorser,  that  he  had  given  plain- 
tiffs notice,  after  the  note  became  due,  to  sue,  and  they  hav- 
ing failed  to  do  so  for  more  than  three  months,  as  provided  by 
statute,  he  was  discharged  from  his  liability  as  endorser. 

Wynn  upon  the  trial,  proved  by  Jonathan  Johnson^  the 
only  witness  sworn  in  the  case,  that  in  the  latter  part  of  1851, 
plaintiffs  sent  him  the  note  for  collection  only,  and  for  no 
otherpurpose ;  and  that  while  the  same  was  in  his  possession, 
'  Wynn  notiffed  him  to  sue  on  said  note,  and  that  he  inform- 
ed Wynn  that  the  note  was  in  his  hands  only  to  receive  tho 
money  on  it,  and  not  to  sue ;  and  that  afterwards  in  1852,  ho 
returned  the  note  to  plaintiffs,  and  informed  them  that  Wynn 
had  given  him  notice  to  proceed  to  collect  said  note.  Wit- 
ness could  not  say  the  length  of  time  he  held  the  note,  nor 
whether  he  delivered  the  note  to  plaintiffs  or  to  Col.  Trippe, 
their  counsel,  but  to  the  best  of  his  belief,  he  returned  it  to 
plaintiffs,  and  within  a  year  after  the  last  credit  on  it,  but  it 
might  have  been  two  years ;  he  did  not  return  it  in  thren 
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months  after  the  notice — ^that  he  had  no  interest  in  fsaid  note, 
and  so  informed  Wynn,  when  he  notified  him  to  sue  and 
collect. 

The  jury  returned  a  verdict  for  plaintiffs  for  S67  70,  and 
interest  from  December,  1st,  1851,  with  cost  of  suit:  and 
counsel  for  Wynn  moved  the  Court  for  a  new  trial,  on  tho 
following  grounds: 

Ist.  Because  the  Court  erred  in  instructing  the  jury,  thql 
if  they  believed  Jonathan  Johnson  informed  defendant  that 
bis  agency  was  h'niited  to  receiving  the  money  on  snid  note, 
he  was  not  a  holder  in  the  sense  of  the  law,  to  be  notified  to 
sue;  and  that  if  they  so  believed,  then  if  Johnson  gave  in- 
formation of  the  notice  to  plaintiffs,  that  was  not  a  notice  to 
entitle  defendant  Wynn  to  its»benefit,  unless  they  further  be« 
lieved  he  was  agent  for  that  purpose. 

2d.  Because  the  evidence  of  said  Johnson,  contradicting 
the  endorsement  on  the  note  to  himself,  was  illegal, 

3d.  Because  the  verdict  is  contrary  to  law  and  evidence. 

Coun^sel  (or  plaintifis  objected  to  the  second  ground  for 
new  trial,  because  the  endorsement  to  Johnson  was  stricken 
out  before  the  trial,  and  it  did  not  appear  when  said  endorse- 
ment was  made,  nor  was  it  read  in  evidence  to  the  jury,  nor 
was  any  question  in  relation  to  it  raised  on  the  trial,  either 
to  the  Court  or  jury ;  and  if  said  endorsement  was  upon  tho 
note  and  erased  before  the  trial,  it  was  too  late,  after  verdict, 
.to  mise  the  points  made  in  the  sec<md  and  third  grounds  for 
new  trial 

T!ie  Co*irt  overruled  the  objection  and  refused  a  new  trial 
on  the  first  ground,  but  granted  it  on  the  second  and  third 
grounds;  holding,  thatahhough  said  endorsement,  which  was 
erased,  was  not  read  in  evidence  to  the  jury,  nor  their  atten- 
tion nor  that  of  the  Court  called  to  it  by  either  party,  on  tho 
trial,  yet  defendant  had  the  right,  after  verdict,  to  found  his 
motion  for  a  new  trial,  on  the  fact  that  there  was  such  en- 
dorsement and  erasure,  and  the  Court  would  presume  that 
•they  were  on  the  note  at  the  time  of  the  trial,  and  that  sd- 
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though  not  ready  they^  were  in  evideuce,  and  that  the  Coim  * 
should  have  predicated  its  ehaige  upon  the  l^al  dfect  of 
said  endorsement,  it  being  the  duty  of  the  Court  to  know 
what  evidence  was  before  the  jury,  whether  counsel  noticed 
it  or  not ;  and  the  Ck>urt  being  of  opinion  further,  that  said 
endorsement  cpnstituted  Johnson  the  ^holdfr*^  within  the 
meaning  of  the  statute. 

To  which  decision  counsel  for  plainlifb  except,  and  assign 
the  same  as. error. 

Trippe,  for  plainti£b  in  error. 

Harman,  represented  by  Gibson,  for  defendant,  in  error.* 

By  the  Court — McDonald,  J.  delivering  the  opinion. 

-  The  Oourt  having  overruled  the  first  ground  in  the  mo- 
tion for  a  new  trial,  we  will  not  refer  to  that 

[1.]  No  objection  was  made  during  the  trial  to  Johnson's 
evidence.  An  erased  endorsement  is  no  endorsement,  and 
can,  therefore,  of  itself  be  no  evidence.  If  it  had  been  bona 
fide  made  to  pass  the  title,  and  fraudulently  erased  to  defraud 
the  defendant,  it  ought  to  have  been  proven,  for  mercantHe 
usage  does  not  raise  a  presumption  of  that  sort.  The  note 
must  have  been  offered  in  evidence  on  the  trial,  and  the  fail- 
,  ttfe  to  except  to  Johnson's  evidence  was  a  waiver  of  all  ob- 
jection to  it,  if,  indeed,  there  was  an  available  objection  to  it 
A  party  cannot  pass  over  an  objection,  obvious  upon  the  face 
of  a  paper,  in  evidence,  take  the  chances  of  a  verdict  in  his 
&vor,  and  after  a  verdict  against  him,  avail  himself  of  it  on 
a  motion  for  a  new  trial.  Bank  of  Utiea  vs.  Smith,  18. 
Johns.  Rep.  239. 

[2«]  But  if  Johnson's  testimony  had  been  objected  to  as  in- 
admissible, the  objection  ought  to  have  been  overruled.  JIotl» 
are  often  endorsed  as  a  bare  authority  to  the  endorser  to  re- 
ceive the  money  due  thereon.  Parol -evidence  is  admissible 
jto  prove  whether  he  was  in  possession  of  the  note  as  owner 
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.or  agent,  and  if  the  latter,  to  show-  the  exteat  of  hU  authori- 
ty, when  innocent  parties  will  not  be  affected  thereby. 

[3«3  Johnson  informed  the  defendant  at  the  lime  he  notified 
him  to  sue,  that  his  authority  did  not  extend  beyond  receiving 
•the  money  on  the  note,  that  he  was  not  authorized  to  sue,  and 

;  that  he  had  no  interest  in  the  note.    If  Johnson  had  not  ex- 

, plained  to  the  defendant,  at  the  time  of  the  notice,  the  nature 
«iid  object  ct  his  possession  of  the  note,  the  notice  would 
have  been  available  as  a  defence  for  Wynn,  the  defendant 
In  that  case,  the  absolute  endorsement  of  the  note  would 

•  have  controlled;  for  in  the  absence  of  explanatory  proof,  the 
legal  presumption  of  absolute  ownership  in  Johnson  would 
have  given  full  effect  to  the  notice  as  a  discharge. 

Our  brother  Bekkino  concurs  with  us  in  a  judgment  of 
reversal,  but  upon  a  somewhat  different  view  of  the  case. 
He  is  of  opinion  that  the  legal  presumption  is  that  the  en- 

,  doTsement  of  the  paper  and  its  erasure  were  simultaneous 
acts,  or  rather,  that  the  one  followed  the  other  immediately; 
that  the  endorsers  after  writing  the  endorsement  changed 
their  mind  and  struck  it  out.  If  so,  there  never  was,  in  real- 
ity, any  endorsement,  and  if  there  was  no  endorsement,  then 
there  was  nothing  before  the  jury  that  could  have  been  con- 
sidered by  them  as  an  endorsement. 

If  there  had  been  a  subsisting  endorsement  to  the  agent, 
he  should  doubt  extremely,  whether,  as  he  would  be  tl|e 
holder  of  the  paper  with  a  perfect  legal  title,  he  would  vtot 
be  a  proper  person  to  be  notified  under  the  statute ;  whether, 
•in  such  a  case,  he  would  not  have  had  the  l^al  right  taaue 
on  tbe  note,  whatever  he  himself  might  think  or  aay  to  the 

.  contrary ;  or  whether  he  would  not,  at  least,  be  such  an  agent, 
that  the  notice  to  him  would  not  be  notice  to  his  principal ; 
.whether  it  is  not  the  duty  of  an  agent  to  collect,  to  transmit 

,.fi}ch  a  notice,  when  ho  receives  it,  to  his  principal,  and  wh^th* 

.jei,  in  such  case,  notice  to  him  would  not  be  notice  Jto  his 

.  {urincipaL 

Judgment  i^Tew^. 
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Pinckard  vs.  McCoy. 


No.  5. — JAm£s  S,  Pinckard,  propounder,  plaintiff  iu  error; 
vs.  Hugh  McCoy  and  Alexaxder  McCoy,  caveators,  de- 
fendants in  error. 

A  testator  said  by  his  will,  ia  effect,  that  after  the  payment  of  his  dehta,  Irii 
dexire  was,  that  his  negroes  should  be  hired  out  until  their  hire,  together  wU^ 
any  surplus  of  the  fund  ordered  to  Le  applied  to  the  payment  of  debts,  should 
•mount  to  $1830.  That  when  this  sum  was  thus  raised,  and  was  in  t^ft 
hands  of  his  exeoutor,  he  willed  to  his  executor  certain  negro  slaves,  in  trwl 
to  be  conveyed  by  him  to  some  one  of  the  free  States  and  there  left;  but  it 
the  executor  was  prevented  from  executing  this  provision,  then  he  be- 
queathed the  negroes  to  the  executor  in  trust,  to  be  delivend  by  him  toth* 
Colonization  Society.  And  he  said  further,  be  gave  to  the  exeeutor  $300  i>r 
his  trouble  in  carrying  out  the  alxtve  provi:tionsi  and  that  the  surplus,  if  any 
of  the  $18t>0,  was  to  be  divided  among  the  negroes,  after  their  removal. 

Ilddy  that  all  of  these  provisions  were  void. 

Caveat,  from  Monroe  Superior  Court.  Tried  before  Judge 
Powers,  March  Term,  1857. 

s 

This  case  came  up  on  appeal  from  the  decision  pf  the 
Court  of  Ordinary  of  Monroe  county,  admitting  to  probate 
and  record  the  following  instrument  of  writing,  as  the  last 
will  and  testament  of  Thomas  McCoy,  deceased,  viz  : 

Gboroia,  1  In  the  name  of  God,  amen.  I  Thorn- 
Monroe  County.  /  as  McCoy  of  the  county  and  State  afore- 
said, being  of  sound  and  disposing  mind  and  memory,  do 
make,  publish,  and  declare  the  following,  to  be  my  last  will 
and  testament,  hereby  revoking  all  others  at  any  time  hereto- 
fore made  by  me ;  believing  in  the  resurrection  of  the  dead, 
and  hoping  salvation  through  faith  in  the  Lord  Jesus  Christ 

Item  l9i.  I  wish  adecent,  christian  burial. 

Jtem  2d.  I  will  and  direct,  that  all  my  perishable  and 
personable  property,  (except  my  negroes  or  slaves)  be  sold, 
and  all  debts  which  may  be  due  me  collected  as  soon  as 
practicable,  and  the  money  so  collected,  and  that  arising  from 
the  sale  of  the  property  above  named,  as  well  as  any  money 
that  I  may  have  at  ray  death,  appropriated  to  the  payment 
of  my  debts,  if  it  shall  take  so  much  to  pay  them.    But  if  the 
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.money  arising  from  the  sale  of  the  property  above  directed 
to  be  sold,  and  that  on  hand  at  my  death,  and  that  collected 
from  debts  due  me,  shall  not  be  sufficient  to  pay  my  debts, 
I  will  and  desire  that  all  my  negroes  be  hired  out,  and  the 
proceeds  thereof  applied  to  the  payment  of  my  debts,  until 
they  are  all  discharged,  and  after  the  payment  of  my  debts  in 
the  way  above  directed,  my  will  and  desire  is,  that  all  my 
negroes  be  hired  out  until  the  proceeds  arising  therefrom,  to- 
gether with  any  portion  or  surplus  that  may  remain  after  the 
payment  of  my  debts,  accruing  in  any  way  from  my  estate, 
•hall  amount  to  the  sum  of  eighteen  hundred  dollars. 

Item  3rf.  When  the  aforesaid    sum  of  eighteen  hundred 
dollars  shall   be  raised  and  in  the   hands   of  my  executor, 
after  the  payment  of  my  debts,  1  will  and  bequeath  to  my 
executor  the   following  negro   slaves,   and  their   increase, 
to-wit:  Mites   and   his  wife  Mariah,  Guilford  and  his  wife 
Caroline  and  her  two  children,  to-wit,  Charles  and  Henrietta  \ 
Prank  and  his  wife  Mariah,  Jude,  Eliza,  Louisa,  Fanny  and 
Hannah^  and  the  increase  of  each  of  them,  in  trust,  to  bo 
conveyed  or  caused  to  be  conveyed  by  him  to  some  one  of 
the  free  or  non-slave-holding  States,  and  there  left  by  him. 
But  in  the  event  that  my  said  executor  shall  be  prevented 
from  any  cause  whatev'er  from  carrying  out  the  wish  and 
intention  of  this  item  above  expressed,  then  I  will  and  be- 
queath the  whole  of  the  above  named  negroes  and  their  in- 
crease, in  trust  to  my  executor,  to  be  delivered  by  him  to  tho 
Colonization  Society* 

Item  4th.  I  will  and  .  bequeath  the  sum  of  two  hundred 
dollars  to  my  executor  to  compensate  him  for  his  trouble  for 
carrying  out  and  into  eflcct  the  third  item  of  this  my  last 
will  and  testament.  And  I  further  will  and  direct  that  any 
surplus  of  the  eighteen  hundred  dollars  that  may  remain 
after  carrying  said  negroes  and  their  increase  to  a  free  Stato 
or  the  Colonization  Society,  be  equally  divided  and  paid  to 
said  negroes,  share  and  share  alike. 
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Item  5th.  I  hereby  nominate  and  appoint  James  S.  Pinck- 
aM  executor  of  this  my  last  will  and  testament. 

his 
THOMAS  X  McCOY,  [seal.] 

mark. 

Signed,  sealed,  published  and  delivered  in  presence  of  us 
witnesses,  who  sign  at  the  request  of  the  testator,  and  in  his 
presence,  and  in  the  presence  of  each  other,  this  May  2dy 
1854. 

Absalom  Jokes, 

Benjamin  Watkins, 

Zadock  Wilson. 

The  propounders  proved,  in  the  usual  manner  by  the  sub- 
scribing witnesses,  the  execution  of  the  paper  propounded,  as 
the  last  will  and  testament  of  Thomas  McCoy,  deceased,  and 
then  offered  the  same  in  evidence. 

Caveators  objected  to  the  admission  of  said  paper  as  the 
last  will  and  testament  of  said  McCoy,  on  the  ground  that  it 
contravened  and  was  in  violation  of  the  statutes  of  this  Stale 
against  manumission,  and  was  illegal  and  void.  The  pre- 
siding Judge  sustained  the  objection,  and  rejected  the  paper  - 
as  the  last  will  and  testament  of  deceased. 

Counsel  for  propounders  excepted,  and  tender  their  bill  of 
exception,  and  assign  error. 

Trippe  &  Pinckard,  for  plaintiff  in  error. 
Smith  &  Gibson,  for  defendant  in  error. 

By  the  Court. — Bennino,  J.  delivering  the  opinion. 

This  Court  is  of  the  opinion,  that  this  case  does  not  differ 
in  principle,  from  the  case  on  Beall's  will,  decided  by  this 
Court  at  Savannah,  in  January  1857.  In  that  case,  this 
Court  decided  that  all  of  the  emancipation  parts  of  the  will 
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were  void.  It  t  as  heard  nothing  in  the  argument  of  the 
present  case,  to  make  it  think  that,  that  decision  was ' 
wrong.  This  Court,  therefore,  thinks  that  all  of  the  emanci- 
pation parts  of  this  will  are  void.  Those  parts  are  all  of  the 
third  and  fourth  items,  and  that  portion  of  the  second  whicy 
b^ns  with  the  words,  ^  And  after  the  payment  of  my  debts 
in  the  way  above  directed,  &c"  The  other  parts  of  the  will 
ale,  in  the  opinion  of  the  Court  valid 

The  result  is,  that  the  Court  thinks  that  the  Court  beloW 
was  partly  right  and  partly  wrong ;   right  in   rejecting  the' 
emancipation  parts  of  the  will ;  wrong  in  rejecting  the  other ' 
parts. 

So  far  as  I  am  individually  concerned,  I  beg  to  refer  to 

what  I  have  said  in  Jldanu  vs.  Bass^  18  Go.  Bep,^  147,  and 

in  Cielandvs.  Waters^  19  Oa.  Sep.,  35,  for  the  reasons  which* 

govern  me  in  this  decision. 

Judgment  Modified. 


Na  6. — Susan   A  Pinckard,  pTaintiff  in   error,  vs,  Johv 

PiNCKARD,  defendant  in  error. 

It  U  BO  sQfidient  reply  to  an  application  for  temporary  alimony  by  the  wife, 
pending  m  libel  for  divorcei  that  the  husband  has  made  provision  for  her  main* 
tenancef  and  will  do  so  in  future. 

Libel  for  Divorce,  from  Monroe  Superior  Court.  Decision 
by  Judge  Gbsck,  at  September  Term,  18S6. 

The  plaintiff  in  error,  filed  her  libel  in  the  Superior  Court 
of  Monroe  county,  for  a  partial  divorce  from  her  husbandp 
John  Pinckard,  the  defendant  in  error. 

Pending  the  action,  plaintiff^s  counsel  made  a  motion  for 
an  order  to  grant  libellant  temporary  alimony  j9«9ii/en/e  /t'/e, 
and  for  eoitiisel  fees.' 
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The  pendency  of  the  suit  and  marriage  of  the  parties  wero 
admitted  hy  Uie  respondent,  but  he  offered  testimony  to  provo 
that  he  had  provided  libellaut  with  board,  clothing,  and  sup- 
port; to  the  introduction  of  which  libellant'4  counsel  object* 
ed.  The  Court  overruled  the  objection,  arid  libellaut  ex- 
cepted. 

Ja/nes  H.  Dumas^  after  being  examined  in  chief  by  ro« 
spondent's  counsel,  as  to  board  paid  to  him  by  respondent 
for  his  M'ife,  was  turned  over  to  libellant's  counsel,  who  pro- 
posed to  ask  witness  if  respondent  had  not  defamed  the 
character  of  his  wife,  Xo  which  question  counsel  for  respond- 
eat objected ;  the  Court  sustained  the  objection  and  libel- 
lant  excepted.  . 

The  testimony  being  closed,  his  Honor  the  presiding 
Judge  refused  the  motion  for  alimony,  but  allowed  libellanl 
one  hundred  dollars  for  counsel  {^es.  To  which  decision 
counsel  for  libellaut  excepted. 

Trippe,  for  plaintiff  in  error. 

GiBsox,  for  defendant  in  error. 

Bij  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

This  was  a  libel  for  divorce,  brought  by  the  wife  against 
the  husband.  Application  was  made  by  the  wife  for  tempo- 
rary alimony  and  lawyer's  fees.  The  Court  allowed  the  lasf^ 
but  refused  the  first,  upon  the  groiind,  that  the  husband  had 
made  provision  for  the  support  o{  the  wife. 

We  do  not  consider  this  a  good  reply,  iu  bar  of  the  appli-> 
cation. 

Where  the  wife  has  a  separate  estate,  sufBciont  to  main-* 
tain  herself,  alimony  will  not  be  allowed.  In  all  other  cases, 
the  uniform  practice  has  been  for  the  Court  to  direct  a  suita- 
ble sum  to  be  paid  quarterly,  semi-annually  or  yearly ;  and 
the  fund  to  be  placed  in  the  hands  of  the  wife,  uncontrolled 
by  the  husband ;  and  iu  the  opinion  of  this  Courts  it  would 
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be  unwise  to  depart  from  this  well  settled  prBCtice.  AIieM* 
ted  in  feeling  as  the  parties  always  are,  it  would  lead  to  end- 
less altercation  and  confusion  to  adopt  the  course  here  pro* 
posed.  And  the  record  before  us  iUnstrates  most  strikingly, 
the  truth  of  this  opinion.  There  is  a  suit  now  pending,  at 
the  instance  of  Mr.  Sanford,  against  the  husband,  for  a  bill 
of  goods  furnished  the  wife,  which  the  merchant  considered 
necessary,  but  which  the  husband  refuses  to  pay.  Look  at 
the  letter  written  by  the  husband  to  Mrs.  Mary  A.  Bean,  the 
lady  with  whom  the  wife  was  boarding !  ^^  I  now  hope  for 
the  future,  never  to  have  any  communication  with  any  per- 
son she  (his  wife)  can  enlist  in  her  infamous  course,  or  give 
her  shcher  or  protection.'*  Should  the  maintenance  of  the 
wife  be  entrusted  to  the  judgment  of  a  husband  thus  exas- 
perated against  her,  with  or  without  cause  ? 

To  avoid  all  this  bitterness  and  bickering,  not  only  adding 
to  the  wretchedness  of  the  parties  themselves,  but  embroil- 
ing the  whole  community,  and  enlisting  them  in  the  unhap- 
py controversy,  is  it  not  best  for  both  parties,  even  the  hus- 
band himself,  that  the  Court  should  fix  the  amount,  and  let 
it  be  paid  over  directly  to  the  wife,  to  be  disposed  of  as  she 
may  see  fit ;  and  thus  put  an  end  to  this  superadded  source 
of  vexation  and  strife?  If  the  wife  waste  or  misapply  the 
allowance  thus  appropriated,  it  will  be  her  misfortune. 

In  this  case,  in  adjusting  the  alimony,  the  Court  should 
look  to  what  has  been  heretofore  advanced  by  the  husband, 
which  should  be  allowed — as  a  credit  against  any  p€ut 
alimony  which  may  be  decreed* 

Judgment  reversed. 


VOL.    XXII. 


8«  SUFR£Vf£  CdURT  dF  OSOIRDIA. 

Byan  Ti.  BaneVoft  el  tH, 

—  -  •--     • 

VUfL  l-^RrcilAHiD  d.  BrASSy  plftlntiff  in  error ^ts.  BAircitti¥; 
BiB'TTS  &  Maamaxl,  defendatits  in  error. 

{!.]  X  notice  given  at  •  SheniT  sale,  that  a  mortgage,  held  by  a  third  persoft 
^yiib  is  n'dt  present,  and  when  the  proceedings  are  without  his  consent,  wiR 
Wp4iA  ftdfa  thto  prbciB'eds  of  safe,  or  by  tb^  persons  giving  the  notice,  ^MiH 
Mt  ^ind  th6  mortgagite ;  but  the  mortg^for  (jiving  his  donbent  will  be  tionnlh 

|94  Bmsods  hojding  jnaiov  judgments  will  ddt  be  boudd  hf  tfudi  liotite. 

pi]  Morifagees  may  waive  the  lien  of  their  mortgages  and  claim  the  money. 
with  consent  of 'mortgagor,  without  foreclosnre. 

[4,^  Ifiltortgagees  tennot  claim,  against  the  rights  of  otiier  judgment  creditors^ 
d^vei^  ^th  th^  consent  of  the  defendant,  money  arising  frOm  the  sale  of  pro- 
perty not  mbrtgaged. 

fAr}  Plaintiff  in  exeoution  mjiy  t^ithdtaw'  an  execution  frdm  the 'Sheriff  or  tht 
Court,  but  if  he  withdraw  it  when  it  is  entitled  to  the  fund,  purchasers,  ^pn# 
Jtdet  of  property  from  the  defendant,  and  securities^  may  have  an  equity 
'ajgit&st  0$  eiiibteement  against  them. 

Rule  against  Sheriff,  from  Butts  Superior  Court  Decis- 
ion by  Judge  Gbsen,  December  Term,  1856. 

RicUard  (^.  Byars,  the  Sheriff  of  Butts  county,  sold  a  cer- 
taiin  tract  of  land,  and  other  prOpetty,  belougfing  to  Nathan 
V.  Canrp,  on  the  first  Ttiesday  in  November,  1856.  The 
land  was  levied  on  under  an  execution  issued  on  a  judgment, 
dated  11th  September,  1855,  in  favor  of  Alpheus  W,  Ben- 
ham  &  6o.,  vs.  said  Camp.  The  land  was  under  mortgages ; 
one  to  Robert  G.  Duke,  dated  16th  February,  1855,  and  one 
ib  Bancroft,  Betts  &  Marshall,  dated  7th  February,  1856, 
neither  of  which  was  foreclosed  at  the  time  of  the  sale,  and 
Bdlttcroft,  Betts  &  Marshall's  not  due.  Bancroft,  Betts  & 
Co.,  by  their  agent,  Wiley  T.  Burge,  gave  public  notice  on 
the  day  of  sale,  that  the  land  was  sold  free  from  the  lien  of 
their  mortgage,  and  also  read  the  following  paper,  to- wit: 

'^In  the  sale  of  the  land  of  Nathan  F.  Camp,  it  is  consent- 
ed and  agreed,  that  the  mortage  lien  of  Robert  G.  Duke,  is 
first  to  paid  from  the  sale,  and  if  it  is  not  paid  from  the  sale, 
then  we  will  see  it  paid,  or  his  lien  to  continue. 

(Signed,)  W.  T.  BURGE,  Agent, 

For  Bancroft,  Betts  &  Marshall'^ 
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Barge  the  ageiU,  and  Camp,  stipulated  in  writing,  as  to  the 
Banner  of  disposing  of  the  ftind  arising  from  the  sale  of 
the  laud,  which  was  oiade  known  at  the  ^aki 

The  following  is  their  agreemeBty  vis : 

<<In  the  sale  of  the  land  of  Nathan  P.  Camp,  it  is  consM* 
ted  and  agreed  by  all  parties  intesestod,  that  Robert  6.  Duke^ 
fioitgase  be  fixst  paid  out  ef  the  funds  of  said  land ;  thai 
BttDcroft,  Beds  It  Marshall  be  next  paid  their  mortage  of 
two  diousand  dollars  principal,  oat  of  the  funds  of  saifl 
land,  and  that  the  remainder  of  the  purchase  money  of  said 
land,  be  appropriated  to  the  executions  of  Bancroft,  Betts  h 
iiasshall  sned  ont  for  the  use  of  L.  Wiley  k  Co.,  by  Andrews 
k  Lttde^  and  transferred  to  said  firm. 

(Signed,)  N.  F.  CAMP,, 

W\  T.  BURGS 
For  Bancroft,  Betts  k  Marshall/*' 

At  the  sale,  Duke  did  not  waive  his  mortgage  or  its  Ken* 
There  were  other ^  /as.  older  than  either  of  the  mortgages, 
one  of  which  was  owned  and  controlled  by  Bancroft,  Betts 
k  Marshall 

The  land  was  sold  to  Henry  B.  Fletcher,  who  bid  it  off  for 
the  sum  of  five  thousand  dollars. 

It  appeared  in  the  Sherifi^s  return,  that  he  had  in  his  hands 
divers  other  ^  /as.  against  the  said  Camp,  issued  from  the 
Superior  and  Inferior  Courts  of  Butts  county,  and  that  he 
had  in  hand  0913  raised  from  property  other  than  the  mort* 
gaged  land. 

'  It  appeared  further^  that  there  was  an  execution  in  favor  of 
Chark»  F.  Newton  and  Isaac  W.  Nolan,  administrators  frc, 
V8L  Nathan  F.  Camp  and  James  B.  Camp — older  than  any 
other  /./as. — assigned  to  Bancroft,  Betts  &  Marshall,  in  the 
hands  of  the  Sheriff,  brought  into  Court  by  a  subposna,  duee^ 
ieeumf  at  the  instance  of  the  defendants,  which  the  Court 
allowed  to  be  withheld  from  claiming  any  funds,  the  as^ 
ajgnees  objecttng  to  its  being  paid. 
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Nathan  P.  Camp  gave  the  sheriff  notice  to  pay  the  abore 
JL/a,^  it  being  the  oldest  against  him,  from  moneys  in  his 
hands  arising  from  the  sale  of  his  property. 

Under  this  state  of  facts,  Bancroft,  Betts  &  Marshall,  ob- 
tained a  rule  against  the  Sheriff  to  show  canse  why  he  shonM 
not  pay  over  the  said  fund,  &c. 

The  Sheriff  also  received  a  notice  from  Camp,  to  ap|riy 
the  money  arising  from  the  sale  of  the  land,  to  the  satisfac- 
tion of  the  Ji,  fa.  held  by  Bancroft,  Betts  &  Co.,  and  which 
was  older  than  the  mortgage  which  they  held. 

After  ai^ument,  the  Court  ordered,  the  fonds  in  the  Sher* 
ifi^s  hand  arising  from  the  sale  of  the  land,  to  be  applied 
first  to  the  payment  of  Duke's  mortgage ;  secondly,  to  Ban* 
croft,  Betts  &  Marshall's,  next  to  the  payment  of  the  ^.  /a. 
of  Beaham  &  Co.,  and  the  residue  to  be  applied  rateably  to 
the  general ^.yaj.  agreeably  to  tlieir  priorities. 

To  which  order  counsel  for  the  Sheriff  excepted,  and  as- 
signs the  same  as  error. 

D.  J.  Bailey,  for  plaintiff  in  error. 
J.  H,  Stahke,  for  defendants  in  error. 

i?y  the  Court. — McDonald,  J.  delivering  the  opinion. 

The  judgment  of  the  Court,  in  this  case,  was  predicated  on 
the  agreement  of  certain  of  the  parties  having  mortgages  and 
executions  against  the  defendant  Nathan  F.  Camp,  which 
are  set  forth  in  the  foregoing  statement  of  facts.  The  Sher- 
iff brings  this  case  before  the  Court,  not  because,  by  the 
judgment  of  the  Court,  he  has  been  subjected  personally  to 
wrong  or  injustice,  but  to  protect  him  against  any  movement 
that  may  hereafter  be  made  against  him,  which  might  result 
in  his  injury.  Without  pausing  to  enquire  and  determine 
whether  this  precautionary  step  is  necessary  to  his  future 
safety,  we  will  give  the  case  a  direction,  which'^  while  it  may 
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promote  the  acyostment  of  the  rights  of  parties,  vill  oertain* 
ly  protect  him  from  eventual  injustice. 

The  oldest  lien  ou  the  property  of  the  defendant  that  ap* 
pears  in  the  record,  is  the  execution  of  Charles  F.  Newton 
and  Isaac  W.  Nolan,  administrators,  &c.  vs.  Nathan  F.  Camp, 
and  Ja&  B.  Camp.  The  judgment  ou  which  it  was  issued, 
bears  date  in  September,  1854. 

Duke's  mortgage  nest  in  order  of  time,  is  dated  i6th  Feb» 
ruary,  1855. 

The  judgments  on  which  the  following  executions  against 
Nathan  F.  Camp  were  issued,  all  bear  date  in  September, 
1856.  John  Andrews  and  Joseph  C.  Little,  ibr  the  use  of  L. 
M.  Wiley  fc  Ca,  assigned  to  Bancroft,  Betts  &  Marshall ; 
Alpheus  W.  Benham  and  Kinchen  P.  Tyson ;  and  Warren 
W.  Woodrufi: 

The  foregoing  mortgages  and  executious,  and  the  execu- 
tion in  favor  of  Andrews  &  Little  for  the  use  of  L.  M.  Wiley 
&  Co.,  exclusive  of  the  execution  in  favor  of  Newton  &  No* 
Ian,  are  more  than  sufficient  to  absorb  all  the  money  in  the 
hands  of  the  Sheriff,  arising  from  the  ^ale  of  Nathan  F. 
Camp's  property,  leaving  a  multitude  oi  executions  unsat^ 
isiied. 

[l.]  The  land  mortgaged  to  Duke,  was  sold  subject  to  his 
mortgage.  He  gave  no  consent  to  the  sale,  and  does  not  in- 
terpose his  mortgage  to  claim  the  money.  That  whole  mat- 
ter was  managed  without  his  privity,  by  Bancroft,  Betts  & 
Marshall,  with  the  consent  of  N.  F.  Camp,  the  mortgagor 
and  defendant  in  the  several  executions.  Camp  gave  his 
consent  that  the  mortgage  of  Duke  should  be  paid  out  of  the 
proceeds  of  the  sale  of  the  land.  Bancroft,  Betts  &  Mar- 
shall, gave  notice  at  the  sale,  by  their  agent,  of  that  consent, 
and  also  that  if  it  was  not  paid  from  the  sale,  they  would 
pay  it  This  consent  and  notice,  cannot  deprive  Duke  of  the 
right  to  foreclose  his  mortgage  and  proceed  against  the  land. 
He  was  no  party  to  it    The  consent,  however,  binds  the 
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moTtgagOF  Camp,  and  he  cannot  objeet  to  the  payment  of 
Duke's  mortgage  from  the  proceeds  of  the  sala 

[9.}  The  notice  given  at  the  sale,  cannot  bind  either  Duke, 
who  hae  a  right  to  proceed  against  the  land,  or  those-holding 
junior  judgments  againet  Camp,  or  protect  the  purchaser 
against  them,  if  by  reason  of  the  want  of  a  waiver  by  Bukt^ 
of  his  mortgage  lien  on  the  land,  it  did  not  bring  its  Talua 
at  the  sale.  The  notice  did  not  proceed  from  pc^ies  haying 
authority  to  give  it  Duke  has  an  unquestionable  right  to 
have  his  mortgage  paid  in  some  way,  and  the  Court  below 
ordered  it  to  be  paid. 

[3.]  After  the  extinguishiaentof  Duke's  mortgage  and  the 
executions  above  mentioned,  excepting,  the  Newton  &  Nolan 
execution,  and  the  execution  of  Wiley  &  Co.,  both  of  which 
are  assigned  to  Bancroft,  Betts  &  Marshall,  the  mortgage 
of  Bancroft,  Betts  &  Marshall,  is  the  oldest  lien  on  the 
land  sold,  and  it  was  competent  for  the  mortgagor  Camp  to 
eonsent  to  the  money  arising  from  the  sale  of  the  land  to  be 
applied  to  that,  and  it  was  also  competent  for  the  mortgagee 
to  waive  the  lien  of  that  mortgage  at  the  sale. 

[4.]  The  mortgages  of  Duke,  and  Bancroft,  Betts  &  Mar- 
shall cannot,  however,  claim  any  part  of  the  fund  in  Court 
arising  from  the  sale  of  property  not  embraced  in  the  mort- 
gages. 

[5.]  In  respect  to  the  execution  in  favor  of  Newton  &  No- 
land,  administrators,  assigned  to  Bancroft,  Betts  &  Marshall, 
we  will  say  that  the  assignees  had  a  right,  if  they  thought 
proper,  to  refuse  to  receive  money  on  it,  and  to  withhold  it 
from  a  participation  in  the  fund  in  Court.  If  the  rights  of  a 
bona  fide,  purchaser  of  property  from  the  defendant,  or  of  a 
security,  however,  are  affected  by  its  withdrawal,  a  question 
may  arise  upon  that  hereafter,  and  the  same  remark  may  ap- 
ply, so  far  as  bona  fide  purchasers  are  concerned,  in  respect 
to  the  Wiley  &  Co.  execution. 

As  it  is  insisted  that  the  rights  of  all  the  execution  credi- 
tors of  Camp,  came  up  under  the  exceptions  of  the  Sheriff, 
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and  as  thoae  irho  hold  junior  executiont  agniiut  Camp,  bav« 
a  right  to  have  older  lieas  extingaiiahed,  aa  far  as  die  pro# 
ceeds  of  Camp's  property  exposed  fairly  to  sale  vill  extin* 
gaish  them^  they  ip^ould  have  a  right  to  investigate  the  cir- 
enmstances  of  the  sale  of  the  mcmgaged  land,  sTen  if  Buke 
wore  to  acquiesce  in  it  We  have  oidered  a  prooeediog  by 
which  that  may  be  done. 

Under  the  iacts  presented  in  this  record,  the  order  of  the 
Court  below  as  passed,  would  give  the  money  to  the  parties 
entitled  to  it,  but  inasmuch  as  it  is  not  as  explicit  as  it  might 
(^  we  have  determined  to  affirm  it  with  the  modifioatimis 
and  directions  which  we  add.  We  have  availed  ourselves  of 
the  extreme  latiCude  allowed,  to  determine  and  enforos  the 
^tdtable  rights  of  parties,  on  money  rules  against  the  Sheriff 

We  aeeoidingly  affirm  the  judgment  of  the  Court  below, 
hfU  with  the  following  modifications  and  directions. 

That  from  the  money  that  arose  from  the  sale  of  the  pro* 
perty  not  embraced  in  the  mor^ge,  the  JLfaa,  of  Alphens 
Benham  and  Kinchen  P.  Tyson,  and  Warren  W.  Woodruff, 
be  immediately  satisfied  and  the  remainder  of  the  money  if 
luny,  be  af^ed  to  the  JL  fa.  of  Andrews  &  Little  for  the 
nee  of  L.  M.  Wiley  k  Ca 

That  so  much  of  the  money  as  arose  firom  the  sale  of  the 
mortgaged  land  as  may  be  sufficient  to  satisfy  the  Bancroft, 
Belts  &  Marshall  mortgage,  be  paid  in  satis&ction  thereof; 
and  of  the  balance  of  the  proceeds  of  the  sale  of  said  land, 
a  sufficient  amount  be  retained  to  pay  the  principal,  interest 
and  costs  of  the  Duke  mortgage,  and  if  any  remain,  that  it 
be  applied  first  to  the  payment  of  the  execution  of  Andrews 
&  Little  for  the  use  of  L.  M.  Wiley  &  Co.,  and  then  to  the 
executions  of  junior  date,  according  to  their  respective  liens. 

That  the  suni  above  directed  to  be  retained,  be  held  up, 
until  the  result  of  an  enquiry,  which  the  Court  below  is  here- 
by directed  to  make,  be  known  to  the  Court,  viz :  what  the 
flBtir  market  value  of  the  mortgaged  land  was  on  the  day  it 
sold,  and  if  h  be  found  that  the  price  at  which  it  was 
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floid,  waa  equal  to,  or  more  than  the  fair  market  Tatue  there* 
of,  that  the  Court  then  order  the  whole  of  this  retained  auni^ 
to  be  paid  to  the  Duke  mortgaga 

If  the  result  be  to  show  that  the  land  was  sdid  for  less 
than  the  fair  market  ralue,  and  for  less  by  a  sum  equal  to 
the  amount  of  the  Duke  mortgage  at  the  time  of  the  sale, 
then  that  the  Court  order  the  Duke  mortgage  to  proceed 
against  the  land,  and  order  the  money  retained  to  be  paid  to 
the  unsatisfied  executions  in  the  order  of  their  priorities. 

If  it  be  found  that  the  price  at  which  the  land  was  sold 
was  less  thaii  the  fair  market  value  of  the  land,  and  less  by 
a  sum  smaller  than  the  amount  due  upon  the  Duke  mortgage, 
at  the  time  of  the  sale,  then  the  Court  will  order  the  said 
mortgage  to  make  the  smaller  sum  out  of  the  land,  and  to 
receive  the  rest  of  its  money  from  the  sum  directed  to  be  re- 
tained, and  the  balance  of  said  retained  sum  to  be  paid  to 
the  unsatisfied y?.y2xj.,  agreeably  to  the  order  of  their  priori- 
ties. 

It  is  however  to  be  understood  that  the  right  of  Duke  to 
proceed  at  once  against  the  land  with  his  mortgage  is  not  to 
be  obstructed,  against  his  consent,  by  the  proceedings  herein 
directed,  unless  he  refuse  to  receive  the  full  amount  of  his 
mortgage  on  its  being  tendered  by  Bancroft,  Betts  &  Mar- 
shall 

Judgment  alBirmed,  with 


Na  & — Sahukl  Long,  plaintiff  in  error,  vs.  Thb  Statb  of 

GsoROiA,  defendant  in  error. 

[1.]  Ob  the  trial  of  a  person  charged  with  an  ofTenoe,  it  is  error  to  admit  a  part 
of  his  confession,  and  exclndethe  other  part. 

pL]  Proof  that  a  person  ia  a  gambler  is  not  admisssible  to  impend  htttefliiBO0p. 
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IndiGlmeiit^  from  Btttts  Superior  Court  Tried  before 
iudge  Gbsbh,  at  December  Term,  1856. 

Samuel  Long  was  indicted  for  stealing  a  hone  at  the  In* 
dian  Springs,  in  the  county  of  Butts,  on  the  twenty-second 
day  of  June,  1856,  belonging  to  Albert  8.  Rose. 

Samuel  WkUtU^  a  witness  for  the  State,  among  other 
things,  testified,  that  defendant  was  in  possession  of  a  horse 
in  South  Carolina,  about  the  first  of  July,  1856,  when  wit- 
ness, with  others,  arrested  him  on  suspicion,  and  that  he  of- 
fered to  sell  said  horse  to  witness'  father  for  eighty  dollars* 
Upon  the  cross  examination,  prisoner's  counsel  asked  witness 
to  state  all  that  was  said  by  prisoner  at  the  time  he  ofiered 
to  sell  the  horse  for  eighty  dollars.  Solicitor  General  for  the 
Slate  objected  to  the  question,  which  objection  was  sustained, 
and  the  evidence  sought  to  be  introduced  repelled,  and  pris- 
oner's counsel  excepted. 

JStlberi  S.  Rose  was  sworn  for  the  State,  who  testified,  that 
be  was  the  owner  of  the  horse  stolen. 

Bryan  JV.  Collier^  for  the  State,  after  his  examination  in 
ehief^  was,  upon  his  cross  examination,  asked  to  state  what 
was  the  avocation  or  professional  calling  of  Rose,  the  owner 
of  the  horse ;  the  object  being  to  prove  that  he  was  a  profes- 
sional gambler,  and  that  such  was  his  employment  while  at 
the  Springs,  when  his  horse  was  alleged  to  have  been  stolen. 
Counsel  for  the  State  objected  to  that-  fact  being  proved  by 
Collier,  until  Rose  himself  should  be  first  examined  on  that 
point,  which  objection  was  sustained  by  the  Court,  and  de- 
fendant excepted. 

The  State  having  closed,  defendant's  counsel  called  Mr. 
Rose,  and  proposed  to  show  by  himself  that  he  was  a  profes- 
sional gambler,  when  it  appeared  that  Rose  had  left  and 
could  not  be  found,  whereupon,  defendant  moved  foi  a  con- 
tinuance of  the  case  until  the  attendance  of  said  Rose  could 
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be  procured^  which  motion  the  Court  lefuaed^  and  dafendaiU 
excepted 

The  jury  found  the  defendant  guilty.  And  thereupon^  he 
moved  for  a  new  trial,  making  the  deoisions  afoicsaid  ex- 
oeptod  to,  the  grounds  of  his  motion. 

The  Court  nfused  lo  grant  a  new  trial,  and  defeodaBA 
counsel  excepted. 

BAitET,  for  plaintiff  in  error. 

Sol.  Gen.  Lyon,  represented  by  Hammoho^  for  defendant 
in  error. 

By  the  Court — Bbnnino  J.  delivering  the  opinion. 

[1.]  "In  the  proof  of  confessions,  as  in  the  case  of  admis- 
sions, in  civil  cases,  the  whole  of  what  the  prisoner  send  on 
the  subject  at  the  time  of  making  the  confession,  should  be 
taken  together."     1.  Oreen.  Ev.y  §  218. 

Therefore,  the  question  which  the  counsel  of  the  accused 
asked  the  witness,  Whittle,  was  a  legal  question ;  consequent- 
ly, it  was  a  question  which  the  Court  should  not  have  re- 
jected. 

But  the  Court  did  reject  it,  and  the  rejection  was  made  one 
of  the  grounds  of  the  motion  for  a  new  trial  And  we  think 
that  the  ground  was  a  good  one.  The  new  trial  Act  of  1854, 
says  that  it  shall  be  obligatory  on  the  Superior  Courts  to 
grant  new  trials  in  alljcases  in  which  "  any  evidence  may  be 
illegally  withheld  from  the  jury ;"  and  that,  if  the  Superi* 
or  Courts  fail  to  grant  a  new  trial  in  such  cases,  this  Court 
shall  grant  one.    ^cts  of  1853-4,  46. 

For  the  rejection  of  this  question,  therefore,  this  Court  is 
forced  to  say,  that  there  must  be  a  new  trial. 

[2.]  If  the  object  of  the  question  put  to  Collier,  was  to  impeach 
Rose's  testimony,  the  question  was  not  the  proper  one ;  that 
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would  have  been  a  question  relating  to  Rose's  general  char* 
otter. 

If  the  object  was  to  lay  a  foundation  for  the  conclusion, 
that  the  accused  won  the  horse  from  Rose,  the  question  was 
not  one  that  could  lay  such  a  foundation,  draw  what  answer 
it  might,  fn>m  the  witness.  Proof  that  Rose  was  a  gambler, 
would  not,  of  itself,  have  authorized  the  jury  to  infer  that  the 
accused  won  the  horse  from  him  at  some  game. 

We  think,  therefore,  that  the  Court  was  right  in  rejecting 
the  question  put  to  Collier. 

And,  if  the  Court  was  right  in  doing  that,  the  Court  was 
of  course,  right  in  overruling  the  motion  for  a  continuance; 
the  only  object  of  that  motion  being,  to  procure  testimony  to 
prove  that  Rose  was  a  gambler. 

Judgment  reversed. 


No.  9. — Samuel  R,  Wegms  et  aL,  plaintiffs  in  error,  vs.  Henrt 
G.  Andrews  et  al,  defendants  in  error. 

Wliether  advancements  by  a  father  to  a  child,  made  before  or  aAer  the  making 
of  a  will,  shall  adeem  a  legacy  or  reaidaary  portion,  is  always  a  qnesiton  of 
iatention,  and  if  there  be  an  express  declaration  to  that  effect,  the  advance* 
Dienl  muat  be  conoted. 

In  Equity,  from  Henry  Superior  Court  Decision  by  Judge 
Green,  at  Chambers,  25th  July,  1856. 

The  bill  in  this  case,  was  filed  by  Samuel  R.  Weems  and 
Henry  G.  Andrews  as  executors  of  the  last  will  and  testament 
of  Samuel  Weems,  deceased,  to  obtain  the  construction  by 
the  Court  of  Equity  of  certain  clauses  in  said  will  in  connec- 
tion with  certain  deeds  executed  by  said  testator  prior  to  the 
making  of  his  will,  and  for  the  purpose  of  getting  the  instruc- 
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tion  and  direction  of  the  Coun  as  to  the  payment  and  distri- 
bution of  the  residuum  of  testator's  estate. 

Testator,  on  the  11th  February  1851,  by  deed,  granted  and 
conveyed  to  his  son  Samuel  R.  Weems,  certain  lands  ^  asQ 
part  of  his  legacy,  to  be  valued  at  the  sum  qf  |I805  00."  By 
deed  of  the  same  date, he  conveys  to  his  son  Thos.  D,  Weema, 
certain  other  lands  ^to  be  valued  in  his  legacies  as  apart  qf 
his  legacy,  to  the  amount  of$\\SS  00."  By  deed,  dated  5th 
Sept,  1843,  he  conveys  certain  lands  to  his  son  Bartholo- 
mew J.  Weems  ^  as  an  advancement  inter  vivos,  valued  at 
01500;"  and  at  the  conclusion  of  said  deed  adds,  "and  the 
said  Bartholomew  J.  Weems,  by  his  acceptance  of  said  deed, 
agrees  to  receive  the  said  parcel  of  land  at  the  price  of  $1500, 
as  a  part  of  his  distributive  share  of  his  father's  estate  in 
case  his  said  distributive  sum  amounts  to  that  sum,  or  more. 
But  in  case  the  said  sum  of  01500  should  be  more  than  his 
distributive  share,  then  he  binds  himself  by  his  said  accep- 
tance of  this  deed,  to  refund  to  the  other  heirs  of  said  Samuel 
Weems,  as  much  as  the  said  sum  exceeds  his  share." 

Samuel  Weems,  afterwards,  duly  executed  his  will,  and 
after  providing  for  the  payment  of  his  debts,  and  disposing 
of  the  greater  portion  of  his  estate  by  specific  devises  and 
bequest  to  his  children  and  grand  children,  he,  in  the  10th 
clause  of  his  will,  disposes  of  the  residue  as  follows, 
to- wit : 

"  I  will  that  all  of  my  estate,  both  real  and  personal,  not  oth- 
wise  disposed  of,  be  sold  by  my  executors,  and  my  notes  and 
accounts  collected,  and  the  nett  proceeds  thereof  to  be  equal- 
ly divided  between  my  six  children,  to  wit :  Bartholomew  J. 
Weems,  Samuel  R  Weems,  Thomas  D.  Weems,  Peggy  Ann 
Cox,  (her  part  expressed  in  the  fifth  item,)  Afartha  Mur- 
ray, and  Malinda  Andrews,  provided,  nevertheless,  that  said 
Samuel  R.  Weems  shall  have  in  trust  for  Peggy  Ann  Cox, 
one  hundred  dollars  ofi"  of  Bartholomew  J.  Weems'  part,  and 
one  hundred  dollars  off  of  Samuel  R.  Weems'  part  of  said 
division,  said  money  at  the  death  of  said   Peggy  Ann  Cox 
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to  be  divided  as  the  balance  of  the  money,  between  her  two 
children. 

He  appoints  his  son  Samuel  R  Weems,  and  his  son-in- 
law,  Henry  G.  Andrews,  his  executors. 

The  prayer  of  the  bill  is  for  a  construction  of  said  will  and 
deeds,  and  for  directions  to  the  complainants,  as  executors, 
how  to  pay  out  the  funds  resulting  from  the  sale  of  property 
and  collection  of  debts,  under  said  residuary  clause. 

The  decree  of  the  Chancellor  was,  « that  the  sum  of 
f  1155  00  now  in  the  hands  of  Thomas  D.  Weems,  as  ap. 
pears  from  annexed  deed — and  the  sum  of  0805  00,  now  in 
the  hands  of  Samuel  R.  Weems  as  appears  by  annexed  deed ; 
and  the  sum  of  $1500  00,  now  in  the  hands  of  Ikirthoiomew 
J.  Weems  as  appears  by  annexed  deed,  be  and  the  same  is 
hereby  decreed  to  be  part  and  parcel  of  the  residuary  fund 
of  said  estate,  so  far  as  to  require  the  said  executors  to  advance 
to  the  other  legatees  out  of  the  residuary  fund,  an  amount 
equal  to  said  amounts  so  in  their  hands ;  also,  advance  Sam- 
uel R.  Weems  and  Thomas  D.  Weems  equal  with  Bartholo- 
mew J.  Weems,  and  if  the  residuary  fund  shall  be  insuffi^ 
cient,  then  those  now  advanced  be  required  to  refund  undl 
all  can  be  made  equal  sharers  in  tl)c  residuary  fund. 

And  it  is  further  ordered  and  decreed  that  Peggy  Ann 
Cox  receive  an  equal  portion  of  said  residuary  fund,  to  be 
held  in  trust  in  the  same  way  and  with  the  same  restrictions 
and  limitations  as  provided  and  directed  for  her  specific  legSL^ 
ey  in  the  fifth  item  of  said  will 

And  it  is  further  ordered  and  decreed,  that  said  executoia 
pay  to  Samuel  R.  Weems  in  trust  for  Peggy  Ann  Cox  during 
her  life,  and  to  her  two  children  at  her  death,  one  hundred 
dollars  ofi  of  the  residuary  portion  of  Bartholomew  J 
Weems'  portion,  and  one  hundred  dollars  likewise  in  trust  off 
of  the  residuary  share  of  Samuel  R.  Weem&'' 

To  which  judgment  and  decree,  counsel  for  Samuel  R., 
Thomas  D.  and  Bartholomew  J.  Weems,  excepted. 
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Dotal  fc  Nolan,  for  plaintiflb  in  erroF. 
Stajuub»  for  defendant,  io  error. 

By  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

In  the  view  the  Court  takes  of  this  case,  there  is  not  much 
difficulty  aboot  it 

The  testator  in  his  lifetime  advanced  to  his  three  sona^ 
certain  unequal  portions  in  real  estate.  He  fixes  its  value, 
and  directs  that  ill  be  counted  in  the  final  distribution  of  hia 
estate,  not  only  for  the  purpose  of  equalizing  this  three  sons 
trith  the  rest  of  his  children,  but  with  each  other. 

It  has  been  questioned  whether  advances  made  before  the 
making  of  a  will,  will  adeem  a  legacy  or  a  residuary  por- 
tion given  by  the  will  The  case  of  Upton  and  Prinee,  re- 
ported  in  Tern.  Talbot ,  p.  71,  decided  the  affirmative  of 
this  question ;  and  this  precedent  has  not  only  never  been 
overruled,  but  is  cited  by  Williams  on  Executors,  and  in  oth- 
er text  books  and  adjudicated  cases  with  approbation.  In 
Rogers  vs.  French,  19  Oeo.  Rep.,  316,  this  doctrine 
was  recognized.  In  that  case  the  question  was,  whether 
|[500  advanced  to  one  of  tfie  children  of  the  testator,  several 
years  before  the  making  of  his  will,  should  be  deducted  from 
the  portion  of  that  child  under  the  residuary  clause  of  the 
will  We  held  that  it  should  not,  upon  the  ground,  that  the 
proof  showed,  that  it  was  not  so  intended,  by  the  testator, 
and  the  Court  there  laid  down  the  rule,  that  in  all  cases  the 
question  of  whether  advances  made  before  or  after  the  mak* 
iog  of  the  will,  should  be  counted,  W€u  one  qf  intention. 

In  the  case  before  us,  there  can  be  no  doubt  as  to  the  in- 
tention of  the  testator.  It  was  plainly  declared  in  the  first 
deed  made  some  eleven  years  before  his  will  was  written, 
and  repeated  in  each  of  the  two  deeds  made  eight  yeaia 
thereafter,  to  the  other  two  sons,  some  three  years  before  the 
will  was  written : — ^thus  establiahing  the  settled  purpose  6f 
the  testator  as  to  this  point. 
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Had  be  nmplftomdB  detdt  lo  aaeh  of  hit  thite  Mmtf,  to 
these  eeverftl  tracts  of  land,  although  of  unequal  value,  and 
•aid  iMMhing  more,  and  then  hai^ghren  them  efftmH  poitioua 
of  the  residuum  of  his  estate  by  his  urill,  in  die  absence  of 
any  other  tesiimoBy  tbcM  inmutd  have  been  considered  gra« 
tniues,  merely,  to  his  three  son&  As  it  is,  they  cannot  be  so 
held  in  the  fioee  of  the  express  declaratioa  of  the  father  to  thi 
contrary. 

When  ure  reflect  that  the  law  does  not  favor  double  per* 
tions  to  those  standing  in  the  same  degree  of  relationship  td 
(he  deceased  ancestor;  and  that  our  statute,  with  regard  to 
advancements  and  distributions,  is  founded  in  the  plainest 
principles  of  natural  justice,  we  cheerfully  affirm  the  judg* 
ment  of  the  Circuit  Court 

Judgment  affirmed. 


No.  10. — JoHH  Dob,  ex  dem.,  Elis&a  HmnsMAK  and  others^ 
plaintiffs  in  error,  vs.  Richabd  Rok,  casual  ejector,  and 
Columbus  Wortkbit,  tenant  in  possession,  defendant  in 
error. 

[1.]  A  charge  of  the  Court,  unsnstaioed  by  the  evidence  in  the  emtoe,  ie  efror 

[2:]  When  a  part  of  an  entire  tract  of  land  i«  conveyed  by  the  number  of  acree, 
and  not  by  metes  and  bounds,  and  the  Hne  separating  it  from  the  balance  of  the 
tract  is  to  be  run,  the  statute  of  limitations  does  not  begin  to  run  until  the  it* 
vision  is  made,  unless  there  had  been  undisturbed  possession  for  so  great  a 
length  of  time  as  to  create  a  legal  presumption  that  there  had  been  a  division. 

Ejectment,  from   Coweta  Superior  Court    Tried  before 
Judge  Buix,  at  September  Term,  1856. 

This  was  an  action  of  ejectment  brought  by  John  Doe,  ex 
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dem.,  Elisha  Hindsman,  against  Richard  Roe,  casual  ejeetor^ 
and  Columbus  Worthen,  tenant  in  possession,  for  a  portion 
of  lot  of  land  No.  831,  situated  in  the  county  of  Coveia. 

It  appeared  from  the  testimony,  that  Charles  ETanSyOadar 
whom  defendant  claimed,  went  into  possession  of  half  tha 
tot  in  dispute,  in  the  year  1842,  under  a  bond  for  titles  from 
Hiram  Camp ;  in  1847  Camp  made  a  deed  of  the  land  to 
Evans  and  took  up  his  bond  and  destroyed  it  Evans  te^ 
mained  in  possession  until  1852,  claiming  half  the  lot,  when 
he  sold  it  to  S.  W.  Lee,  the  present  owner  and  real  defend-r 
ant,  Worthen  being  his  overseer  in  possession  of  the  premisea. 
In  1845  the  lot  was  divided  by  a  surveyor,  between  Evans  and 
Hindsman,  and  the  line  was  run  at  their  request  The  deed 
from  Camp  to  Evans  dated  in  1847,  conveyed  the  east  half  of 
said  lot,  that  is  one  hundred  and  one-fourth  acres,  and  specify- 
ing that  said  lot  was  to  be  equally  divided  by  a  line  to  be  run 
north  and  south.  ^  The  deed  from  Evanis  to  Lee  also  con« 
veyed  oTie-Aa^of  said  lot,  that  is  one  hundred  one  and  one* 
fourth  acres.  In  November,  1852,  James  H.  Graham,  a  sur- 
veyor run  the  dividing  line  and  found  it  incorrect  Hinds- 
man  was  present,  and  Graham  being  afterwards  asked  by 
him  if  he  would  swear  to  that  line,  Graham  said  he  would 
rather  run  that  line  again ;  he  run  it  and  found  that  the 
original  line  was  wrong  and  that  defendant,  or  rather  Lee, 
had  in  his  possession  five  acres  more  than  half  the  lot  This 
last  survey  was  very  accurately  made.  Hindsman  then  in- 
stituted this  suit  for  the  recovery  of  the  five  acres  claimed  and 
in  the  possession  of  Lee. 

The  presiding  Judge  charged  the  jury,  that  if  the  defend- 
ant, and  those  under  whom  he  claimed  and  held,  had  been 
in  the  uninterrupted  adverse  possession  of  the  land  in  dis- 
pute, under  color  of  title  for  seven  years  before  the  com- 
mencement of  the  action,  the  plaintiff's  right  was  barred. 
That  if  no  title  had  been  shown  in  the  plaintiff,  and  no  au- 
thority to  divide  the  lot,  the  division  originally  made  could 
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not  bittd  the  party  having  the  legal  title,  but  that  this  did  not 
pfeTent  the  statute  of  limitations  from  running  in  favor  of 
Eram,  if  he  held  the  premises,  up  to  the  line  designated,  ad» 
▼»sely  under  color  of  title.    That  a  discrepancy  of  a  few 
acres  in  the  quantity  specified  in  the  deed  and  the  actual 
quantity  in  possession  made  no  difference,  if  the  premisea^ 
held  ander  the  bond  or  deed,  were  distinctly  defined  and 
bounded  by  ascertained  limits.    Plaintiffs'  counsel  requested 
the  Court  to  charge  the  jury,  that  defendant's  deed  was  not 
color  of  tide  to  the  five  acres  in  dispute,  inasmuch  as  defend- 
ant's deed  only  called  for  101^  acres,  and  he  being  iji 
possession  of  106|^  acres ;  which  charge  the  Court  refused 
to  give.    Plaintifis'  counsel  requested  the  Court  to  cha^e 
the  jury,  that  if  they  believed  from  the  evidence,  that  it  was 
specified  in  the  deed  from  Camp  to  Evans,  that  the  land  was 
to  be  equally  divided,  the  statute  could  not  commence  to  run 
until  said  division;  which  charge  the  Court  refused  t^  give, 
but  charged,  that  if  it  was  so  expressed  in  the  deed,  this 
would  not  affect  the  operation  of  the  statute  of  limitations,  if 
before  the  execution  of  the  deed,  Evans  held  the  premises, 
distinctly  bounded  and  marked  out,  under  a  bond  for  titles 
from  Camp,  from  whom  he  obtained  possession.     The  Court 
also  refused  to  charge  as  requested  by  plaintiff's  counsel, that 
the  statute  of  limitations  could  not  commence  to  run  from 
the  time  of  the  division  in  1845,  nor  until  the  error  in  that 
division  was  known  ;  (the  Court  remarking  that  this  made 
no  difference,  and  not  being  willing  to  assume  that  there  was 
error.) 

The  Court  was  also  requested  by  plaintiff 's  counsel  to 
charge,  that  if  they  believed  that  defendant  had  possession  of 
the  five  acres,  and  had  shown  no  color  of  title  thereto,  the 
simple  possession  would  not  protect  him,  unless  seven  years 
had  elapsed  before  the  passage  of  the  act  of  1852 ;  which  the 
Court  refused  to  charge,  there  being  no  evidence  of  auy^e 
cBcres  separate  from  the  other  or  balance  of  the  premises  held 
by  defendant,  and  having  already  charged  that,  unless  tha 
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defendant,  and  those  under  whom  he  claimed,  had  been  in 
the  continuous,  uninterrupted  and  adverse  possession  of  the 
premises  in  dispute,  under  color  of  title,  for  seven  years  before 
suit  brought,  that  plaintiff  was  not  barred. 

To  which  charges  and  refusals  to  charge  plaintiff's  counsel 
excepted. 

The  jury  found  for  the  defendant  and  counsel  for  plain- 
tiff upon  the  exceptions  taken,  tenders  his  bill  of  exceptions, 

&c. 

Sims,  represented  by  Powell  and  B.  H.  Hill,  for  plain- 
tiff in  error. 

Buchanan,  for  defendant  in  error. 

By  the  Court, — McDonald,  J.  delivering  the  opinion. 

This  ejectment  was  brought  for  the  recovery  of  about  five 
acres  of  land,  claimed  as  apart  of  the  eastern  half  of  tract  rf 
land  No.  231,  in  the  2d   district  of  Coweta  county.     Some 
of  the  demises  are  for  the  half  lot,  but  the  contest  is  for  a  few 
acres  only.     The  defendant  pleads  the  statute  of  limitationsL 
The  action  was  instituted  on  the  14th  day  of  February,  1853* 
There  was  a  demise  from  Joseph  W.  Walton,  the  grantee  of 
the  entire  tract  of  land.     To  support  this  demise,  the  grant 
from  the  State  of  Georgia  to   Joseph  W.  Walton  was  intro- 
duced.    The  plaintiff  offered  no  other  title. 

The  defendant's  title  deeds  show  that  only  one  hundred 
one  and  one-fourth  acres  of  land  were  claimed  by  him.  The 
whole  tract  contained  two  hundred  two  and  a  half  acres. 
The  possession  claimed  by  Evans,  under  the  bond  for  titles 
and  deed  from  Camp,  was  of  half  the  lot  of  land  only.  The 
deed  from  Camp  to  Evans,  was  for  half  the  tract  of  land,  and 
stating  that  it  was  to  be  divided  north  and  south. 

The  line  previously  run  was  not  recognized  by  the  con- 
tracting parties.    There  was  no  specified,  defined  boundary 
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between  the  two  parts  of  the  lot.  That  was  an  open  imagi- 
nary line  to  be  settled  and  adjusted  at  the  convenience  of  the 
partiesw  The  deed  from  Evans  to  Lee  says  nothing  about 
the  line,  but  conveys  one  hundred  one  and  one-fourth  acres 
of  land.  The  deed  from  Camp  to  Evans,  througli  which  he 
claims,  was  notice  to  him  that  tlie  line  was  to  be  run  after 
that  Accordingly,  in  the  latter  part  of  the  year  ii]  which  S. 
W.  Lee  purchased  the  lajid,  the  line  was  run,  the  son-in-law 
of  Mr.  Lee  and  the  tenant  in  possession  being  with  the  sur- 
veyor, and  it  was  found  that  the  line  which  had  been  run  be- 
fore the  deed,  and  not  recognized  between  the  parties,  had 
been  incorrectly  run.  This  line  was  run  in  IS52.  In  1853 
the  same  surveyor  re-surveyed  the  land  and  found  that  the 
defendant  had  in  his  possession  five  acres  more  than  half  the 
lot  o(  land. 

[1.]  Upon  looking  carefully  through  the  evidence  we  find 
nothing  to  warrant  the  charge  given  by  the  C-ourt  to  the  ju- 
ry, that  the  fact  of  no  title  being  shown  in  Iliiidsnian,  one  of 
the  lessors  of  the  plaintiff,  and  that  no  authority  was  shown 
for  making  the  division  between  him  and  Evans,  did  not 
prevent  the  statute  from  running  in  favor  of  Evans,  if  he 
Mil  the  premises  up  to  the  designated  line  adversely  under 
color  of  title.  Neither  of  the  deeds  designated  a  line  ;  Camp 
says  that  Evans  claimed  half  the  land ;  Henry  Evans  said 
that  Charles  Evans  went  into  possession  of,  and  claimed  one 
half  of  the  lot  in  1842,  and  TTontinued  in  possession  up  to 
1852.  In  1845  he  saw  marks  on  trees  made  in  dividing  the 
land,  but  the  written  evidence — the  deed  accepted  by  the  par- 
ties— evidence  which  is  better  than  the  frail  recollection  of 
witnesses,  shows  that  that  line,  whenever  and  wherever  run, 
was  not  recognized  as  the  dividing  line.  On  the  contrary,  it 
shows  that  it  was  not,  for  by  the  deed,  the  line  was  to  be  run. 
The  line  run  by  Johnson  in  1845  was  repudiated  for  some 
unexplained  reason,  and  no  witness  speaks  of  a  designated 
linCf  up  to  which  the  defendant,  or  any  one  under  whom  he 
claimed,  held  the  land. 
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f[2.]  The  charge  of  the  Court  to  the  jury  that  **  a  discrep- 
:ancyofa  few  acres  between  the  quantity  specified  in  the 
deed  and  the  actual  quantity  in  possession,  made  no  differ- 
ence, if  the  premises  under  the  bond  or  deed  were  distinctly 
defined  and  bounded  by  ascertained  limits/'  for  the  same 
reason,  was  erroneous.  The  deeds  did  not  define  the  bounds 
by  ascertained  limits.  They  were,  to  be  ascertained  after- 
wards. Indeed,  the  conveyance  was  of  a  part  of  a  tract  of 
land,  which  entire  tract  was  defined  by  metes  and  bounds, 
but  the  part  conveyed  was  described  by  the  number  of  acres 
to  be  taken  from  that  entire  tract,  and  the  statute  of  limita- 
tions could  not  begin  to  run,  according  to  the  terms  of  the 
deed,  until  the  line  was  run,  or  until  there  had  been  an  actu- 
al undisturbed  possession  for  so  great  a  length  of  time  as  to 
create  a  legal  presumption,  that  the  division  had  been  made. 
The  conduct  of  the  parties,  in  running  the  line  in  1852,  re- 
pels any  such  presumption.  For  these  last  reasons  the  Court 
ought  to  have  given  in  charge  to  the  jury  the  request  of  the 
plamtiff 's  counsel,  that  if  the  jury  believed  from  the  evidence, 
that  it  was  specified  in  the  deed  from  G^mp  to  Evans  that 
the  land  was  to  be  divided  equally,  the  statute  of  limitations 
did  not  begin  to  run  until  it  was  divided. 

Judgment  reversed. 


No.  1 1. — Solomon  S.  Bridges  and  John  Williams,  gar- 
nishees, plaintiflfe  in  error,  vs.  Anthony  North,  e/  oA,  de- 
fendant in  error. 

{!.]  Garnishees  answered,  that  they  had  the  estate  of  Travis  K.  in  their  hands^ 
and  that  Thomas  N.,  the  debtor,  was  a  legatee  of  Travis  N.,  and  that  they  cooM 
not  say  whether  they  had  any  eflectt  of  Thomas  N.or  not. 
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EMj  That  this   answer  did  not  authorize  the  Court  to  give  judgment  against 
them. 

p.]  Garnishment  lies  in  a  suit  on  a  dormant  judgment. 

Certiorari,  in  Coweta  Superior  Court.  Decision  by  Judge 
Hammond,  at  September  Term,  1856. 

An  attachment  was  issued,  and  returnable  to  a  Justice's 
Court,  by  Anthony  North,  against  Thomas  J.  Nichols,  an 
absent  debtor,  upon  a  dormant  judgment  Soloman  S.  Bridge 
es  and  John  Williams  were  served  with  summons  of  gar- 
nishment, and  required  to  answer  what  property  or  eflfecls 
of  said  absent  debtor  they  had  in  hand,  or  whether  they 
were  indebted  to  him.  The  garnishees  appeared  and  an- 
swered that  they  had  the  effects  or  estate  of  Travis  Nichols^ 
deceased,  in  their  hands,  to  the  amount  of  eight  thousand 
dollars ;  that  they  could  not  say  that  they  had  any  effects  of 
Thomas  J.  Nichols,  one  of  the  legatees,  in  their  hands;  they 
might  or  might  not  have. 

Upon  this  answer,  the  Justice  gave  judgment  against  the 
garnishees  for  the  amount  of  plaintiffs  demand,  and  cost  of 
suit :  To  which  judgment  garnishees  excepted,  and  brought 
said  judgment  for  review  and  reversal,  by  certiorari,  before 
the  Superior  Court 

Counsel  for  garnishees  made  the  following  objections  to 
the  judgment  of  the  Justice's  Court : 

1st  That  plaintiff  could  not  proceed  by  attachment  and 
garnishment  on  a  dormant  judgment  or  execution. 

2d.  That  plaintiff  did  not  make  the  proper  affidavit  to  ob- 
tain garnishment,  after  judgment  obtained. 

3d.  That  the  answer  of  the  garnishees  is  binding  on  plain- 
tiff, and  final,  if  it  is  not  traversed  and  denied,  and  that  the 
Justice  erred  in  giving  judgment  against  them,  on  their  an- 
swers. 

The  presiding  Judge  overruled  the  objections ;  held  the 
answers  too  equivocal ;  confirmed  the  judgment  and  dismiss- 
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ed  the  certiorari:    To  Avhicli  ruling  and  judgment,  counsel 
for  garuisliecs  excej)teJ,  and  assign  ern»r. 

Powell;  and  13.  H.  Hill,  for  plaintiff  in  error. 
Buchanan,  for  defendant  iji  error. 

By  the  Courl, — Benning,  J.  delivering  the  opinion. 

Was  the  answer  of  the  garnishees  such  ii<  to  xiuthorize 
the  Court  to  render  a  jud'j:nient  against  (hem  ? 

In  order  that  a  judgment  may  lawfully  go  against  a  gar- 
nishee, lie  must  be  "  indebted"  to  the  debtor,  or  must  have 
in  his  hands  "eilbcts"  of  the  debtor.     Cobb^s  Di^.  70. 

And  a  Court  is  not  authorized  to  say  that  the  garnishee  is 
a  debtor  to  the  debtor,  or  is  the  holder  of  effects  of  the  debt- 
or, unless  the  garnishee  admits  that  he  is ;  or  denies  that  he 
is,  and  it  is  proved  on  him  that  he  is ;  or  stands  in  contempt 
of  a  rtile  ?iisi  to  answer.     Cobb^s  Dii^.  70,  83. 

Did  the  J7arnishees  in  this  case,  admit  that  they  were  debt- 
ors  to  the  debtor,  or  holders  of  effects  belunging  to  him  ? 

They  did  not,  unit  ss  saying  that  tiiey  liad  in  their  hands 
the  estate  of  Travis  Nichols,  and  that  Thomas  J.  Nichols, 
the  absent  debtor,  was  one  of  the  legatees  of  Travis  Nichols, 
and  therefore  that  tliey  might  or  they  might  not  liave  effects 
b(?longing  to  Thomas  J.  Nichols,  was  such  an  admission. 
This  was  all  they  said,  and  in  this  they  did  not  say  what 
was  the  size  of  the  legatee's  legacy,  nor  whether  it  liad  been 
assented  to,  nor  whether  there  were  not  debts  enough  against 
the  testator,  Travis  Nichols,  to  consume  his  whole  estate. 

But  if  the  legacy  had  not  been  assented  to,  or  if  the  debts 
against  the  estate  were  sufficient  to  consume  the  estate,  the 
garnishees  had  no  effects  of  the  legatee  in  their  hands,  sub- 
ject to  garnishment. 

What  the  garnishees  did  say  then,  was  not  an  admission 
by  them,  that  they  had  effects  of  the  debtor  in  their  hands. 
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In  truth,  the  answer  was  defective.  It  wanted  fullness. 
It  should  have  contained  matter  enough  to  make  it  certainin 
law,  whether  the  interest  of  the  debtor  in  the  estate  was  such 
as  was  or  was  not  subject  to  garnishment.  And  it  might  have 
been  excepted  to,  for  such  defectiveness. 

But  it  did  not  contain  what  was  equivalent  to  an  admis- 
sion, that  the  garnishees  held  effects  of  the  debtor  that  were 
subject  to  the  garnishment.  What  it  contained  was  rather 
equivaleut  to  a  denial  of  their  having  such  effects  ?  Prima 
faciCy  the  interest  of  a  legatee  is  not  the  subject  of  a  garnish- 
ment issued  against  the  executor.  Serg.  on  j2itach,  86. 
These  garnishees  were  executors  ;  either  executors  by  right, 
or  by  wrong. 

The  case  obviously  does  not  fall  within  either  the  second 
OT  the  third  class  of  the  cases  aforesaid,  in  which  alone  a 
Court  is  authorized  to  give  judgment  aijainst  the  garnishee. 

[1.]  We  think  therefore,  tliat  the  Court  below  erred  in 
affirming  the  judgment  of  the  Justice  of  the  Peace. 

[2.]  We  have  no  doubt  that  a  garnishment  may  issue  in 
a  suit  founded  on  a  dormant  judgment.  Such  a  suit  must 
stand  on  the  same  footing  as  other  suits,  the  object  of  which 
is  to  recover  a  debt  Indeed  the  Act  of  1834,  authorizes 
plaintiffs  to  issue  garnishments  "  in  all  cases  whatsoever," 
'*  whether  the  subject  matter  of  the  suit  be  a  debt  or  not" 
Cobb's  Dig.  84. 

And  that  there  may  be  an  action  of  debt  on  a  dormant 
judgment,  is  decided  by  Lockwood  vs.  Barefieldy  1  Ga,  Sep. 
393. 

The  other  ground  of  objection  to  the  judgment  was  not 
insisted  on.  ' 

Judgment  reversed. 
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No.  12. — John  Doe,  ex  dem.  of  Zachariah  Hesteb,  plaintiff 
in  error,  vs.  Richard  Roe,  casual  ejector,  and  Calvin 
Coats,  tenant  in  possession,  defendants  in  error. 

) ! . ,  A  SheriflTs  deed,  and  possession  under  it,  unaccompanied  with  the  judg- 
ment or  execution,  is  good  color  of  title,  as  a  starting  point  for  the  statute  of 
limitations. 

[2.]  The  interest  to  exclude  a  witness,  must  appear  affirmatively  to  be  fixed 
and  certain. 

[3.]  Where  a  Sheriff's  deed  unaccompanied  with  a  judgment  or  execution 
although  good  as  color  of  title  for  the  starting  of  the  statute  of  limitations — 
still,  possession  under  it,  cannot  be  connected  with  any  previous  possession, 
so  as  to  constitute  a  good  statutory  bar. 

Ejectment,  from  Heard  Superior  Court  Tried  before 
Judge  Hammond,  at  August  Term,  1856. 

This  was  an  action  of  ejectment,  brought  by  Doe,  on  the 
demise  of  Zachariah  Hester,  against  Roe,  casual  ejector,  and 
Calvin  Coats,  tenant  in  possession,  for  the  recovery  of  a  lot  of 
land  situated  in  the  county  of  Heard. 

Plaintiff  offered  in  evidence,  a  plat  and  grant  from  the 
State  of  Georgia  to  Zachariah  Hester,  for  the  lot  of  land  in 
dispute ;  proved  the  locus  in  quo^  and  the  possession  of  defen- 
dant at  the  commencement  of  the  suit,  and  closed. 

Defendant  offered  in  evidence,  a  Sheriff's  deed  to  William 
B.  W.  Dent  for  the  same  land.  Plaintiff  objected  to  the  in- 
troduction of  this  deed  as  evidence,  because  no  connection 
or  privity  was  shown  between  Hester  and  the  defendant, 
James  Bell,  in  the  execution  under  which  the  Sheriff  sold  the 
land  to  Dent ;  and  because  no  judgment  or  execution  was  of- 
fered in  evidence  against  Bell,  nor  did  it  appear  that  he  was 
in  possession  of  the  land  at  the  time  it  was  sold.  The  Court 
ruled  out  the  deed  as  evidence  of  legal  title,  but  admitted  it 
as  color  of  title,  to  which  decision  plaintiff  excepted. 

Defendant  then  introduced  Nicholas  Tompkins — plaintifl 
objected  to  his  competency,  on  the  ground  that  he  was  the 
administrator  of  Giles  S.  Tompkins,  who  claimed  a  third  oi 
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the  land  in  dispute,  being  a  joint  owner  with  Dent  and  Wins- 
ton Woody  and  that  Coats,  the  defendant  in  the  suit,  was  in 
possession  as  their  tenant  The  Court  overruled  the  objec- 
tion, and  plaintiff  excepted. 

The  defendant  then  proved  by  Tompkins,  that  Bell  was 
in  possession  of  the  land  in  1840  or  1841 ;  that  he  went  to 
where  Bell  and  Allen  Lambert  were  digging  gold  on  the  lot, 
and  that  Coats  was  now  in  possession  as  tenant  of  Dent, 
Wood,  and  witness  as  administrator. 

William  B.  TompkinSy  a  witness  for  defendant,  testified, 
that  after  the  date  of  the  Sherifi'^s  deed  to  Dent,  about  No- 
vember 1842,  Allen  Lambert  was  in  possession,  who  told 
witness  he  held  under  Winston  Wood.  Defendant  here 
closed. 

Plaintiff,  in  reply,  offered  in  evidence,  the  record  of  a  for- 
mer suit  between  the  same  parties  for  the  same  land,  which 
was  dismissed  at  November  Term  1851,  and  showed  that 
the  present  suit  was  commenced  within  six  months  there- 
after. 

The  testimony  here  closed,  and  the  Court  charged  the 
jury,  that  to  entitle  the  plaintiff  to  recover,  he  must  show 
title  in  himself,  and  that  a  grant  from  the  State  was  a  good 
title,  and  sufficient  to  authorize  a  recovery. 

Plaintiff's  counsel  requested  the  Court  to  charge,  that  there 
being  no  judgment  or  execution  shown  against  James  Bell, 
in  support  of  the  Sheriff's  deed  to  Dent,  those  taking  posses- 
sion under  said  sale  and  deed,  were  trespassers  upou  BelPs 
possession,  and  antagonistic  thereto  by  ousting  him  by  an  il- 
legal and  fraudulent  sale,  purporting  to  have  been  made  by 
the  Sheriff;  which  charge  the  Court  refused  to  give,  but 
charged  the  jury  that  defendant's  possession  under  the  Sher- 
iff's deed  might  be  coupled  with  Bell's  possession  for  the 
purpose  of  showing  a  continuous  possession  of  seven  years 
luider  the  statute  of  limitations,  to  which  charge  and  refusal 
to  charge,  plaintiff  excepted. 
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The  jury  found  lor  the  defendant ;  plaintilPs  counsel 
tenders  his  bill  of  exceptions  and  therein  assigns  as  error, 
the  rulings,  charges  and  refusal  to  charge,  excepted  to 
above. 

Mabrv  &.  Wright,  for  plaintilfin  error. 
Oliveu  and  B.  H.  Hill,  for  defendants  in  error. 

By  the  Court. — Lt'mpkix,  J.   dehvering  the  opinion. 

This  was  an  action  of  ejectment,  to  recover  lot  No.  274  in 
the  9th  district  of  what  was  originally  Carroll,  now  Heard 
county.  The  plaintiff,  Zachariah  Hester,  introduced  a  grant 
from  the  State  to  himself;  proved  the  locus  and  the  posses- 
sion of  the  defendant  at  the  commencement  of  the  action, 
and  closed  his  case. 

The  defendant  offered  in  evidence,  a  SheritFs  deed  to  the 
lot  of  land,  made  to  Wm.  li.  W.  Dent.  This  testimony  was 
objected  to  on  the  ground,  that  no  judgment  or  execution 
against  Hell — as  whose  property  the  land  purported  to  liave 
been  sold — had  been  shown,  or  that  Bell  was  in  i)osscssiou 
at  the  date  of  the  sale. 

The  Court  ruled  out  the  deed  as  legal  title,  but  allowed  it 
to  go  to  the  jury  as  color  of  title,  and  this  is  the  fn*st  error 
complained  of. 

[l.]  In  Beverly  et  al  v,s.  Burke  9  Geo.  Rep.  440,  tiiis  Court 
held,  that  the  Sheriff's  deed  alone,  unaccompanied  by  either 
the  judgment  or  Ihe  fi  fa,  was  suflicient  to  constitute  color  of 
title; — that  is  to  be  a  starting  point  from  which  the  statute  of 
limitations  might  begin  to  run,  provided  the  purchaser  went 
into  possession  under  it.     We  adhere  to  that  o})inion. 

[2]  Nicholas  Tompkins  was  next  tendered  as  a  witness,  and 
objected  to  on  the  ground  of  interest  He  was  the  adminis- 
trator of  Giles  S.  Tompkins,  deceased,  who  owned  one-third 
of  the  land  in  dispute  ;  that  Coats,  the  tenant,  was  put  upon 
the  land  by  Dent,  Wood  and  the  witness  as  administrator ; 
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and  that  as    administrator   ho  liad    eiiiploy<Ml  tvmnsrl,    and 
was  responsible  for  their  fees. 

The  Court  held,  th  it  it  did  not  adirmatively  appear,  that 
Tompkins  was  incompetent  by  reason  of  his  interest ;  and 
therefore  he  was  perniittv.d  to  testify,  and  we  see  no  error  in 
the  nUing.  A  naked  trustee  is  excluded  when  a  party  to  the 
record,  because  liable  for  cost,  otherwise,  the  burden  is  upon 
the  objector  to  demonstrate  that  he  has  such  a  certain  and 
fixed  interest,  as  to  disqualify  him.  He  may  or  may  not  be 
liable  over,  representatively,  to  Coats,  in  case  of  eviction. 
He  is  only  bound   representatively  for  attorney's  fees. 

[3.]  It  only  remains  to  notice  tlie  charge  requested  by 
plaintiff's  counsel,  and  that  given  by  the  Court. 

The  Court  was  asked  to  instruct  the  jury  that  no  judgment 
^r  execution  liaving  been  shown  against  Bell,  that  the  Sheriff 
sold,  if  at  all,  without  autliority,  and  that  Dent  and  others 
who  took  possession  under  the  Sheriff's  deed,  were  trespass- 
ers on  Bell's  possession,  and  that  they  could  not  connect 
their  possession  with  Bell's. 

This  charge  the  Court  refused  to  give,  but  ou  the  contra- 
ry, instructed  the  jury,  that  the  possession  of  Dent  and  oth- 
ers, might  be  connected  with  Bell's,  for  the  purpose  of  ma- 
king oHta  statutory  title.     Was  the  Court  right? 

First,  as  to  the  request  to  charge.  If  no  anthority  was 
j^hown  in  the  Sheriff  to  sell  the  land,  while  it  may  be  true, 
as  decided  in  9th  Ga.  Rep.  that  a  mere  Sheriff's  deed  may 
be  enough  to  lay  the  foundation  for  the  statute  to  begin  to 
nm,  still,  if  the  Sheriff  had  no  authority  to  sell,  and  such  is 
the  leual  presumption  in  the  absence  of  proof,  would  not 
those  who  went  into  possession  under  the  Sheriff's  deed,  bo 
trespassers,  even  against  the  alleged  defendant  in  execution  ? 
The  Sheriff's  deed  unaccompanied  by  a  judgment  or  execu- 
tion, is  no  more  than  the  deed  of  any  other  individual.  Simp* 
9on  V9.  Downing y  23  IVendellj  316.  Be  this  as  it  may,  the 
nature  of  Bell's  possession  being  unexplained,  that  is,  it  not 
appearing  to  have   been  adverse  to  that  of  the  true   owner, 
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and  no  authority  having  been  shown  in  the  Sheriff  to  sell, 
we  are  clear,  that  the  possession  of  Dent  and  others  cannot 
be  connected  with  that  of  Bell,  so  as  to  oust  Hester,  and  that 
therefore  the  charge  of  the  Court,  as  given,  was  manifestly 
erroneous. 

Judgment  reversed. 


//       .  No.  13. — James  H.  Rogers,  plaintiff    in    error,  vs.   Sand- 
I  '  ^l  FORD  Kingsbury,  defendant  in  error. 

A  Ckiurt  of  Equity  does  not  relieve  a  person  from  a  judgment  which  he  might 
have  prevented  but  for  his  own  negligence 

In  Equity,  from  Carroll  Superior  Court.  Decision  by  Judge 
Hammond,  at  Chambers,  30th  Octotef;  1856. 

The  bill  alleges  that  the  defendant  Sand/ord  Kingsbury 
brought  an  action  for  slander  against  the  coraplail^^^  James 
H.  Rogers,  returnable  to  April  Term,  1850,  of  CarritHL^"?^" 
rior  Court 

That  in  order  to  expedite  the  cause,  and  bring  it  to  a  finl 
trial,  complainant  confessed  judgment  to  defendant  for  Jive 
hundred  dollars^  roservMUg  the  right  of  appeal,  and  that  it 
was  the  understanding  of  all  the  parties  and  attorneys  in  the 
case,  that  complainant's  defence  to  said  suit  would  not  be 
impaired  or  in  the  least  prejudiced  by  said  confession.  The 
case  was  transferred  to  the  appeal,  and  was  continued  from 
term  to  term,  until  December  term,  1855,  when  a  motion 
was  made  to  dismiss  said  appeal  on  the  ground,  that  the 
affidavit  of  inability  to  pay  cost,  made  by  complainant,  to  en- 
able him  to  appeal  in  forma  pauperis^  was  insufl^cient  and 
defective;  said  motion  was  granted  by  the  Court,  and  theap- 
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peal  dismissed.  Complainant's  attorney  excepted  to  the  de- 
cision, and  the  bill  of  exceptions  and  all  the  papers,  necessa- 
ry to  bring  the  case  up  to  the  Supreme  Court,  were  prepared 
and  signed,  but  owing  to  some  mistake  in  the  Clerk,  said 
bill  of  exceptions  and  papers  were  not  transmitted  within  the 
proper  period  to  the  Supreme  Court,  and  the  judgment  of 
confession  for  five  hundred  dollars  remains  in  full  force 
against  complainant,  and  the  said  Kingsbury  is  proceeding 
to  enforce  its  collection.  The  bill  prays  that  the  defendant 
be  enjoined  from  collecting  and  enforcing  said  judgment,  that 
the  same  be  set  aside,  and  that  complainant  be  allowed  a 
trial  on  the  merits. 

Upon  application  to  the  Judge  at  chambers,  he  refused  to 
sanction  the  bill  and  grant  the  injunction  prayed  for ;  to 
which  decision  complainant  excepted,  and  assigns  said  re- 
fusal as  error. 

Latham,  for  plaintitf  in  error. 

Buchanan,  for  defendant  in  error. 

By  the  Court — Bennino,  J.  delivering  the  opinion. 

The  writ  of  error  would  have  furtiished  a  corrective  for  the 
errors  complained  of  in  the  bill.  But  the  benefit  of  the  writ 
of  error  was  lost  to  the  complainant  by  his  own  negligence. 
If  he  had  applied  to  this  Court  for  a  mandamus  against  the 
Clerk,  at  the  term  to  which  his  writ  of  error  was  returnable, 
he  would  have  saved  the  return  of  his  case.  But  he  never 
applied  for  a  mandamus  at  any  term,  and  he  gives  no  excuse 
for  never  having  applied  for  one.  We  must  impute  it  to  his 
negligence  therefore,  that  he  did  not  get  a  mandamus,  and 
consequently,  we  must  impute  it  to  his  negligence,  that  he 
missed  having  his  case  heard  in  this  Court. 


f  Now  a  Court  of  Equity  will  not  relieve  a  party  from  a 

judgment  which  be  might  have  prevented,  but  for  his  own 
Qegligence» 
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and  no  authority  having  been  shown  in  the  Sheriff  to  sell, 
we  are  clear,  that  the  possession  of  Dent  and  others  cannot 
be  connected  with  that  of  Bell,  so  as  to  oust  Hester,  and  that 
therefore  the  charge  of  the  Court,  as  given,  was  manifestly 
erroneous. 

Judgment  reversed. 


//       .No.  13. — James  H.  Rogers,  plaintiff    in    error,  vs.   Sand- 
/  ^  ^/  FORD  KiNGSBURT,  defendant  in  error. 

A  Court  of  Equity  does  not  relieve  a  person  from  a  judgment  which  he  might 
have  prevented  but  for  his  own  neglige iice 

In  Equity,  from  Carroll  Superior  Court  Decision  by  Judge 
Hammond,  at  Chambers,  30th  Octobc^T;  1856. 

The  bill  alleges  that  the  defendant  San^iord  Kingsbury 
brought  an  action  for  slander  against  the  complsiil^^^  James 
H.  Rogers,  returnable  to  April  Term,  1850,  of  CarraU^"P^" 
rior  Court 

That  in  order  to  expedite  the  cause,  and  bring  it  to  a  fin1 
trial,  complainant  confessed  judgment  to  defendant  for^ve 
hundred  dollars,  rrser\'ing  the  right  of  appeal,  and  that  it 
was  the  understanding  of  all  the  parties  and  attorneys  in  the 
case,  that  complainant's  defence  to  said  suit  would  not  be 
impaired  or  in  the  least  prejudiced  by  said  confession.  The 
case  was  transferred  to  the  appeal,  and  was  continued  from 
term  to  term,  until  December  term,  1855,  when  a  motion 
wsis  made  to  dismiss  said  appeal  on  the  ground,  that  the 
qffidavU  of  inability  to  pay  cost,  made  by  complainant,  to  en- 
able him  to  appeal  in  forma  pauperis^  was  insufl|cient  and 
defective;  said  motion  was  granted  by  the  Court,  and  theap- 
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peal  dismissed.  Complainant's  attorney  excepted  to  the  de- 
cision, and  the  bill  of  exceptions  and  all  the  papers,  necessa- 
ry to  bring  the  case  up  to  the  Supreme  Court,  were  prepared 
and  signed,  but  owing  to  some  mistake  in  the  Clerk,  said 
bill  of  exceptions  and  papers  were  not  transmitted  within  the 
proper  period  to  the  Supreme  Court,  and  the  judgment  of 
confession  for  five  hundred  dollars  remains  in  full  force 
against  complainant,  and  the  said  Kingsbury  is  proceeding 
to  enforce  its  collection.  The  bill  prays  that  the  defendant 
be  enjoined  from  collecting  and  enforcing  said  judgment,  that 
the  same  be  set  aside,  and  that  complainant  be  allowed  a 
trial  on  the  merits. 

Upon  application  to  the  Judge  at  chambers,  he  refused  to 
sanction  the  bill  and  grant  the  injunction  prayed  for ;  to 
which  decision  complainant  excepted,  and  assigns  said  re- 
fusal as  error. 

Latham,  for  plaintitf  in  error. 

Buchanan,  for  defendant  in  error. 

By  the  Court. — Benning,  J.  delivering  the  opinion. 

The  writ  of  error  would  have  furnished  a  corrective  for  the 
errors  complained  of  in  the  bill.  But  the  benefit  of  the  writ 
of  error  was  lost  to  the  complainant  by  his  own  negligence. 
If  he  had  applied  to  this  Court  for  a  mandamus  against  the 
Clerk,  at  the  term  to  which  his  writ  of  error  was  returnable, 
he  would  have  saved  the  return  of  his  case.  But  he  never 
applied  for  a  mandamus  at  any  term,  and  he  gives  no  excuse 
for  never  having  applied  for  one.  We  must  impute  it  to  his 
negligence  therefore,  that  he  did  not  get  a  mandamus,  and 
consequently,  we  must  impute  it  to  his  negligence,  that  he 
missed  having  his  case  heard  in  this  Court. 
f  Now  a  Court  of  Equity  will  not  relieve  a  party  from  a 

r       judgment  which  he  might  have  prevented,  but  for  his  own 
n^lig6nce» 
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and  no  authority  having  been  shown  in  the  Sheriff  to  sell, 
we  are  clear,  that  the  possession  of  Dent  and  others  cannot 
be  connected  with  that  of  Bell,  so  as  to  oust  Hester,  and  that 
therefore  the  charge  of  the  Court,  as  given,  was  manifestly 
erroneous. 

Judgment  reversed. 


/Z      ,  No.  13. — James  H.  Rogers,  plaintiff   in    error,  vs.   Sand- 
/  ^  ^/  FORD  Kingsbury,  defendant  in  error. 

A  Court  o(  Equity  docs  not  relieve  a  person  from  a  judgment  which  he  might 
have  prevented  but  for  his  own  negligence 

In  Equity,  from  Carroll  Superior  Court,  Decision  by  Judge 
Hammond,  at  Chambers,  30th  Octob^;  1856. 

V 

The  bill  alleges  that  the  defendant  Sand^ord  Kingsbury 
brought  an  action  for  slander  against  the  compiaiH^**^  James 
H.  Rogers,  returnable  to  April  Term,  1850,  of  CarraH^^P^* 
rior  Court 

That  in  order  to  expedite  the  cause,  and  bring  it  to  a  fin1 
trial,  complainant  confessed  judgment  to  defendant  iorjive 
hundred  dollars^  rrserv^iug  the  right  of  appeal,  and  that  it 
was  the  understanding  of  all  the  parties  and  attorneys  in  the 
case,  that  complainant's  defence  to  said  suit  would  not  be 
impaired  or  in  the  least  prejudiced  by  said  confession.  The 
case  was  transferred  to  the  appeal,  and  was  continued  from 
term  to  term,  until  December  term,  1855,  when  a  motion 
was  made  to  dismiss  said  appeal  on  the  ground,  that  the 
affidavit  of  inability  to  pay  cost,  made  by  complainant,  to  en- 
able him  to  appeal  in  forma  pauperisy  was  insufl^cient  and 
defective;  said  motion  was  granted  by  the  Court,  and  theap- 
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peal  dismissed.  Complainant's  attorney  excepted  to  the  de- 
cision, and  the  bill  of  exceptions  and  all  the  papers,  necessa- 
ry to  bring  the  case  up  to  the  Supreme  Court,  were  prepared 
and  signed,  but  owing  to  some  mistake  in  the  Clerk,  said 
bill  of  exceptions  and  papers  were  not  transmitted  within  the 
proper  period  to  the  Supreme  Court,  and  the  judgment  of 
confession  for  five  hundred  dollars  remains  in  full  force 
against  complainant,  and  the  said  Kingsbury  is  proceeding 
to  enforce  its  collection.  The  bill  prays  that  the  defendant 
be  enjoined  from  collecting  and  enforcing  said  judgment,  that 
the  same  be  set  aside,  and  that  complainant  be  allowed  a 
trial  on  the  merits. 

Upon  application  to  the  Judge  at  chambers,  he  refused  to 
sanction  the  bill  and  grant  the  injunction  prayed  for ;  to 
which  decision  complainant  excepted,  and  assigns  said  re- 
fusal as  error. 

Latham,  for  plaintiff  in  error. 

Buchanan,  for  defendant  in  error. 

By  the  Court, — Bennino,  J.  delivering  the  opinion. 

The  writ  of  error  would  have  furnished  a  corrective  for  the 

errors  complained  of  in  the  bill.     But  the  benefit  of  the  writ 

of  error  was  lost  to  the  complainant  by  his  own  negligence. 

If  he  had  applied  to  this  Court  for  a  mandamus  against  the 

Clerk,  at  the  term  to  which  his  writ  of  error  was  returnable, 

he  would  have  saved  the  return  of  his  case.     But  he  never 

applied  for  a  mandamus  at  any  term,  and  he  gives  no  excuse 

for  never  having  applied  for  one.     We  must  impute  it  to  his 

negligence  therefore,  that  he  did  not  get  a  mandamus,  and 

consequently,  we  must  impute  it  to  his  negligence,  that  he 

j       missed  having  his  case  heard  in  this  Court. 

'  Now  a  Court  of  Equity  will  not  relieve  a  party  from  a 

«       jadgment  which  be  might  have  prevented,  but  for  his  own 

negligence. 


t 
f 
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and  no  authority  having  been  shown  in  the  Sheriff  to  sell, 
we  are  clear,  that  the  possession  of  Dent  and  others  cannot 
be  connected  with  that  of  Bell,  so  as  to  oust  Hester,  and  that 
therefore  the  charge  of  the  Court,  as  given,  was  manifestly 
erroneous. 

Judgment  reversed. 


If        ,  No.  13. — James  H.  Rogers,  plaintiff   in    error,  vs.   Sanp- 
J  '  ^1  FORD  Kingsbury,  defendant  in  error. 

A  Court  of  Equity  does  not  relieve  a  person  from  a  judgment  which  he  might 
have  prevented  but  for  his  own  negligence 

In  Equity,  from  Carroll  Superior  Court  Decision  by  Judge 
Hammond,  at  Chambers,  30th  Octob^;  1856. 

The  bill  alleges  that  the  defendant  San#>rd  Kingsbury 
brought  an  action  for  slander  against  the  complail^"^>  James 
H.  Rogers,  returnable  to  April  Term,  1850,  of  Carr5jW^"P^' 
rior  Court 

That  in  order  to  expedite  the  cause,  and  bring  it  to  a  finl 
trial,  complainant  confessed  judgment  to  defendant  for  five 
hundred  dollars^  roservMiig  the  right  of  appeal,  and  that  it 
was  the  understanding  of  all  the  parties  and  attorneys  in  the 
case,  that  complainant's  defence  to   said  suit  would  not  be 
impaired  or  in  the  least  prejudiced  by  said  confession.     The 
case  was  transferred  to  the  appeal,  and  was  continued  from 
term  to  term,  until   December  term,  1855,  when  a  motion 
was  made  to  dismiss  said  appeal  on  the  ground,  that  the 
qffidavii  of  inability  to  pay  cost,  made  by  complainant,  to  en- 
able him  to  appeal  in  forma  pauperis,  was  insufficient  and 
defective ;  said  motion  was  granted  by  the  Court,  and  the  ap- 
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peal  dismissed.  Complainant's  attorney  excepted  to  the  de- 
cision, and  the  bill  of  exceptions  and  all  the  papers,  necessa- 
ry to  bring  the  case  up  to  the  Supreme  Court,  were  prepared 
and  signed,  but  owing  to  some  mistake  in  the  Clerk,  said 
bill  of  exceptions  and  papers  were  not  transmitted  within  the 
proper  period  to  the  Supreme  Court,  and  the  judgment  of 
confession  for  five  hundred  dollars  remains  in  full  force 
against  complainant,  and  the  said  Kingsbury  is  proceeding 
to  enforce  its  collection.  The  bill  prays  that  the  defendant 
be  enjoined  from  collecting  and  enforcing  said  judgment,  that 
the  same  be  set  aside,  and  that  complainant  be  allowed  a 
trial  on  the  merits. 

Upon  application  to  the  Judge  at  chambers,  he  refused  to 
sanction  the  bill  and  grant  the  injunction  prayed  for ;  to 
which  decision  complainant  excepted,  and  assigns  said  re- 
fusal as  error. 

Latham,  for  plaintiff  in  error. 

Buchanan,  for  defendant  in  error. 

By  the  Court. — Bennino,  J.  delivering  the  opinion. 

The  writ  of  error  would  have  furnished  a  corrective  for  the 
errors  complained  of  in  the  bill.  But  the  benefit  of  the  writ 
of  error  was  lost  to  the  complainant  by  his  own  negligence. 
If  he  had  applied  to  this  Court  for  a  mandamus  against  the 
Clerk,  at  the  term  to  which  his  writ  of  error  was  returnable, 
he  would  have  saved  the  return  of  his  case.  But  he  never 
applied  for  a  mandamus  at  any  term,  and  he  gives  no  excuse 
for  never  having  applied  for  one.  We  must  impute  it  to  his 
negligence  therefore,  that  he  did  not  get  a  mandamus,  and 
consequently,  we  must  impute  it  to  his  negligence,  that  hd 

;      missed  having  his  case  heard  in  this  Court. 

^  Now  a  Court  of  Equity  will  not  relieve  a  party  from  a 

judgment  which  he  might  have  prevented,  but  for  his  own 

^       negligence. 


( 
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and  no  authority  having  been  shown  in  the  Sheriff  to  sell, 
we  are  clear,  that  the  possession  of  Dent  and  others  cannot 
be  connected  with  that  of  Bell,  so  as  to  oust  Hester,  and  that 
therefore  the  charge  of  the  Court,  as  given,  was  manifestly 
erroneous. 

Judgment  reversed. 


,/ 


n^f 


No.  13. — James  H.  Rogers,  plaintiff   in    error,  w.  Sand- 
7"  FORD  KiNGSBURv,  defendant  in  error. 

A  Court  oi  Equity  does  not  relieve  a  person  from  a  judgment  which  he  might 
have  prevented  but  for  his  own  negligence 

In  Equity,  from  Carroll  Superior  Court,  Decision  by  Judge 
Hammond,  at  Chambers,  30th  October,  1856. 

The  bill  alleges  that  the  defendant  Sandford  Kingsbury 
brought  an  action  for  slander  against  the  complainant,  James 
H.  Rogers,  returnable  to  April  Term,  1850,  of  Carroll  Supe- 
rior Court 

That  in  order  to  expedite  the  cause,  and  bring  it  to  a  final 
trial,  complainant  confessed  judgment  to  defendant  for^tw 
hundred  dollars,  resennng  the  right  of  appeal,  and  that  it 
was  the  understanding  of  all  the  parties  and  attorneys  in  the 
case,  that  complainant's  defence  to  said  suit  would  not  be 
impaired  or  in  the  least  prejudiced  by  said  confession.  The 
case  was  transferred  to  the  appeal,  and  was  continued  from 
term  to  term,  until  December  term,  1855,  when  a  motion 
was  made  to  dismiss  said  appeal  on  the  ground,  that  the 
qffidavU  of  inability  to  pay  cost,  made  by  complainant,  to  en- 
able him  to  appeal  in  forma  pauperis^  was  insut!|cient  and 
defective ;  said  motion  was  granted  by  the  Court,  and  the  ap- 
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peal  dismissed.  Complainant^s  attorney  excepted  to  the  de- 
eisioiiy  and  the  bill  of  exceptions  and  all  the  papers,  necessa- 
ry to  bring  the  case  up  to  the  Supreme  Court,  were  prepared 
and  signed,  but  owing  to  some  mistake  in  the  Clerk,  said 
bill  of  exceptions  and  papers  were  not  transmitted  within  the 
proper  period  to  the  Supreme  Court,  and  the  judgment  of 
confession  for  five  hundred  dollars  remains  in  full  force 
against  complainant,  and  the  said  Kingsbury  is  proceeding 
to  enforce  its  collection.  The  bill  prays  that  the  defendant 
be  enjoined  from  collecting  and  enforcing  said  judgment,  that 
the  same  be  set  aside,  and  that  complainant  be  allowed  a 
trial  on  the  merits. 

Upon  application  to  the  Judge  at  chambers,  he  refused  to 
sanction  the  bill  and  grant  the  injunction  prayed  for ;  to 
which  decision  complainant  excepted,  and  assigns  said  re- 
fusal as  error. 

Latham,  for  plaintiff  in  error. 

Buchanan,  for  defendant  in  error. 

By  the  Court. — Bennino,  J.  delivering  the  opinion. 

The  writ  of  error  would  have  furnished  a  corrective  for  the 
errors  complained  of  in  the  bill.  But  the  benefit  of  the  writ 
of  error  was  lost  to  the  complainant  by  his  own  negligence* 
If  he  had  applied  to  this  Court  for  a  mandamus  against  the 
Clerk,  at  the  term  to  which  his  writ  of  error  was  returnable, 
he  would  have  saved  the  return  of  his  case.  But  he  never 
applied  for  a  mandamus  at  any  term,  and  he  gives  no  excuse 
for  never  having  applied  for  one.  We  must  impute  it  to  his 
negligence  therefore,  that  he  did  not  get  a  mandamus,  and 
consequently,  we  must  impute  it  to  his  negligence,  that  he 
missed  having  his  case  heard  in  this  Court. 

Now  a  Court  of  Equity  will  not  relieve  a  party  from  a 
judgment  which  be  might  have  prevented,  but  for  his  own 
oegligenoQ. 
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Perhaps  the  complainant  is  still  entitled  to  a  motion  to  set 
aside  the  judgment  that  dismissed  the  appeal.  I  incline  my- 
self strongly  to  think  that  he  is.  But  he  has  no  remedy  in 
Equity. 

The  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 


No.  14. — EvERARD  H.  Richardson,  plaintiff  in  error  vs.  John 
Keerlt,  defendant  in  error. 

The  rule,  as  to  what  is  the  measure  of  damages  I'or  tlic  breach  of  a  l)ond,  con- 
ditioned to  make  titles  to  a  lot  of  land,  forfeited  to  the  Slate,  under  the  Act 
of  18^13,  is  that  which  was  laid  down  in  this  ctx^e,  when  this  ca.se  wais  in  thU 
Court  before.    See  17  Geo.  R^p-,  CO'J. 

In  Equity,  from  Polk  Superior  Court.  Tried  before  Judge 
Hammond,  April  Term  185(5. 

The  facts  in  this  case  are,  that  John  Keerly  had  given  a 
bond  for  titles  to  one  Harper,  conditioned  to  execute  good 
titles  to  a  large  settlement  of  land,  consisting  of  many  con- 
tiguous  40  acre  lots,  situated  in  the  county  of  Paulding.  The 
bond  was  dated  9th  October  1838,  and  titles  were  to  be  made 
by  the  25th  December  1839,  or  on  the  payment  of  the  last 
installment  of  the  purchase  money.  The  price  to  be  paid 
for  the  land,  was  twelve  dollars  and  a  half  per  acre. 

Harper  purchased  the  land  for  defendant  Richardson,  and 
one  Cowdry,  who  substituted  their  notes  for  Harper's,  and 
took  an  assignment  of  Keerly's  bond,  and  divided  the  land — 
Richardson  going  into  possession  of  his  part  in  1838  or  1839, 
and  has  remained  in  possession  ever  sinca 

Keerly  had  executed  titles  to  all  th«  land  except  <>««  lo(^ 
No.  796,  in  the  2d  district,  4th  section,  which,  in  th^diviskny, 
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fell  or  was  aa^gned  to  Richardson.  Keerly  had  uo  valid 
title  to  this  lot — he  had  the  conveyance  from  the  drawer ,  but 
a  grant  had  never  issued,  and  under  the  Act  of  21st  Decem- 
ber 1843)  the  lot  had  reverted  to  the  State,  and  Richardson 
having  applied  and  paid  the  fee  of  $25  00,  obtained  the 
grant  from  the  State  to  this  lot. 

Keerly  brought  suit  on  one  of  the  notes  given  for  the  land, 
and  the  only  one  remaining  unpaid,  and  this  bill  was  filed  to 
enjoin  that  action,  and  claiming  that  the  note  should  be 
credited  with  the  value  of  the  reverted  lot. 

Complainant  proposed  to  prove  the  value  of  lot  No.  769, 
at  the  time  of  the  breach  of  the  contract,  and  also  at  the  time 
of  the  trial,  and  at  different  times  between  these  periodSi 
which  testimony  was  repelled  by  the  Court,  on  the  ground 
that  it  was  not  pertinent ;  that  complainant  could  only  recov- 
er, or  was  entitled  to  a  credit  of  twenty-five  dollars,  the 
amount  paid  for  the  grant,  and  his  necessary  expenses  in 
obtaining  the  same.  To  which  decision  complainant  excep- 
ted. 

Upon  this  ruling  of  the  Court,  the  parties  agreed  upon  the 
sum  of  fifty  dollars,  as  the  amount  paid  for  the  grant  and  ex- 
penses, to  be  allowed  as  a  credit  on  the  note. 

Complainant's  counsel  requested  the  Court  to  charge  the 
jury,  that  if  they  believed  that  Richardson  had  asked  Keerly 
in  good  faith,  to  grant  the  lot,  and  Keerly  refused  to  do  so, 
and  Richardson  then  granted  it,  that  Richardson  was  entitled 
to  the  benefit,  and  they  should  find  for  complainant  the  value 
of  the  land  at  the  time  of  the  breach,  and  enjoin  the  ac- 
tion at  law  to  that  extent 

And  also  to  charge  the  jury  that  by  the  Acts  of  the  Gener- 
al Assembly  regulating  the  granting  of  lots,  the  benefit  was 
confined  exclusively  to  citizens  of  this  State,  and  as  it  was 
admitted  that  defendant  was  a  citizen  of  Alabama,  the  grant- 
ing of  the  lot  could  not  enure  to  his  benefit,  but  only  to  a 
citizen  of  this  State,  and  that  therefore,  the  grant  fee  and  ex- 
penses were  not  the  measure  of  damages ;  and  that  if  Rich- 
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ardson  in  good  faith,  purchased  in  the  outstanding  tit^e  in 
fee,  to  protect  and  save  himself  from  damage,  he  had  the 
right  to  do  so,  without  waiting  for  a  recovery,  and  the 
measure  of  damages  against  Keerly  would  be  the  purchase 
money  with  interest,  or  the  value  of  the  land  at  the  time  of 
the  breach. 

All  of  which  charges  the  Court  refused  to  give,  but  held, 
that  the  principle  regulating  the  amount  or  extent  of  damage 
in  this  case,  had  been  established  and  settled  by  the  Supreme 
Court,  {see  this  case,  17  Geo.  Rep.,  602,)  and  charged  the  jury 
that  complainant  was  entitled  to  a  deduction  only  to  the 
amount  paid  by  him  for  the  grant  and  his  expenses  in  ob- 
taining the  same.  Whereupon  a  decree  was  rendered,  allow- 
ing a  deduction  of  fifty  dollars  from  the  note  sued  on. 

To  which  charge  and  refusal  to  charge,  counsel  for  com- 
plainant excepted. 

A.  R.  Wright,  for  plaintiff  in  error. 
Chislom,  for  defendant  in  error. 

Bt/  (he  Court. — Benning,  J.  delivering  the  opinion. 

This  case  was  once  before  in  this  Court,  and  it  presents 
the  same  questions  now,  which  it  presented  then.  And  the 
answer  that  we  then  gave  to  those  questions,  we  now  again 
give,  and  with  increased  confidence.     17  Geo.  JRep.  602. 

The  argument  for  the  plaintiff,  the  vendee,  may  be  thus 
briefly  stated: 

1st  The  vendee  (the  plaintiff,)  is  entitled  to  compensation 
from  the  vendor,  (the  defendant,)  for  his  loss  occasioned  by 
the  vendor's  breach  of  his  bond,  whatever  that   loss  may  be, 

2d.  If  the  vendor  had  not  broken  his  bond,  the  vendee 
would  have  acquired  the  whole  interest  in  the  land. 

3d.  The  vendor  broke  his  bond,  and  by  reason  of  his  do- 
ing so,  the  vendee  was  evicted  in  law,  from  the  land. 

4th.  The  vendee,  by  being  thus  evicted  firom  the  land,  was 
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preyented  from  acquiring  any  interest  under  the  bond,  in  the 
laD<L 

5tfau  His  loss  therefore,  occasioned  by  the  breach  of  the 
bondyis  a  loss  of  the  whole  interest  in  the  land. 

6th.  Nothing  short  of  the  value  of  the  land,  can  be  the 
measure  of  compensation  for  such  a  loss. 

The  first  of  these  propositions  is,  no  doubt  true. 

The  same  may  be  said  of  the  second. 

The  conclusion  from  the  third  is  not,  in  my  opinion,  true. 
TheAct  of  1843  (the  forfeiting-draw  act)  does  not,  per  n^ 
in  my  opinion,  work  the  eviction  of  any  tenant  ^  in  posses- 
sion." See  section  4  of  the  Act^  Cobb* a  Dig.  707.  But  yet, 
this  conclusion  may  be  admitted  to  be  true«  for  the  sake  of 
the  argument 

The  fourth,  is  by  no  means  true. 

The  vendor,  acquired  by  virtue  of  the  bond,  valuable 
interest  in  the  land,  even  if  it  be  admitted,  that  he  was,  by 
the  operation  of  the  Act  aforesaid,  evicted  from  the  land. 

1st  He  acquired,  by  virtue  of  the  bond,  the  preemption 
right  to  the  land,  to  be  exercised  on  the  terms  prescribed  by 
the  act  aforesaid.  By  virtue  of  the  bond  he  became  the 
^tenant  in  possession"  of  the  land,  nay  the  tenant  in  pos- 
session under  the  drawer,  for  his  vendor,  (the  obligor,)  held 
under  the  drawer.  The  terms  of  sale  prescribed  by  the  Act, 
were,  that  any  of  the  lots  contemplated  by  the  Act,  might 
be  had  for  g2000,  after  the  first  of  October  1844;  for  #1500 
after  the  first  of  November  thereafter;  for  j^lOOO  after  the 
first  of  December  thereafter ;  for  g500  after  the  first  of  Janu- 
ary 1845;  for  #250  after  the  first  day  of  May  thereafter;  for 
#100  after  the  first  day  of  July  thereafter ;  for  #25  after  the 
first  day  of  September  thereafter ;  and  for  #5  after  the  first 
day  of  January  thereafter.  By  virtue  of  the  bond,  the  ven- 
dee (the  plaintiff,)  acquired  the /?r/ar  right  to  purchase  the 
land  on  these  terms. 

Of  what  value  to  him  was  this  right  of  priority  ?  It  is  im- 
possible to  tell,  but  it  must  have  been  of  much  value,  if  dis- 

VOL.   XXIL      5 


66  SUPREME  COURT  OF  GEORGIA. 

Richtrdton  vs.  Keerly. 

» >  ■  ■  ■       "       '  ' —  — 

cieetly  used.  A  discreet  use  of  it,  would,  it  is  probable,  hare 
Icepi  off  all  competitors,  and  it  is  likely  that  he  did  use  it  dis- 
creetly, for  he  bought  in  the  land  under  the  Act  aj  $25.  One 
ot  two  things  must  be  true,  either  |l25  wa3  the  foil  value  of 
the  land,  or  although  $25  was  less  than  its  full  value,  he  was 
enabled,  by  virtue  of  the  advantage  which  his  right  of  pre- 
emption gave  him,  to  purchase  it  at  $25j  for  the  land  was  ex- 
posed to  a  sort  of  sale,  at  which  all  citizens  might  become 
purchasers,  for  nearly  a  year  before  he  purchase  d  it,  and  yet 
no  higher  offer  was  made  for  it  than  twenty-five  dollars. 

2d.  By  virtue  of  the  bond,  he  acquired  the  enjoyment  of  the 
land,  and  the  right  to  that  enjoyment,  from  the  date  of  the 
bond  until  the  first  of  October  1844,  (or  rather  as  I  say,  until 
he  bought  the  land  from  the  State  at  $25j  which  was  on  or 
after  the  first  of  September  1845}  a  period  of  six  years  (or 
seven.) 

What  w^  a  term  of  six  qr  seven  years  in  the  land  worth  ? 
It  was  certainly  worth  something,  it  might  have  been  worth  a 
^ood  deal  The  worth,  whatever  it  was,  was  due  to  the 
bond — was  derived  from  the  defendant 

The  proposition  is  not  true  then,  that  the  plaintiff,  by  be- 
ing evicted  from  the  land,  was  prevented  from  acquiring  any 
interest  under  the  bond,  in  the  land.  A  proposition  far 
neaier  .the  truth,  no  doubt,  would  be,  that  he  acquired,  un- 
der the  bond,  such  an  interest  in  the  land,  as  enabled  him  to 
buy  it  for  $25. 

The  argument  for  the  plaintiff,  then,  is  not  satisfactory. 

Thefe  is  another  fieict  in  this  case,  which  tells,  in  some 
degree,  against  the  plaintiff^s  right  to  recover  more  than  his 
actual  damage.  The  defendant,  after  selling  him  the  land, 
moved  into  Alabama,  and  it  was  not  until  the  13th  of  Au- 
gust 1845,  that  the  plaintiff  wrote  to  him,  that  the  lot 
was  an  ungranted  one ;  three  weeks  after  the  date  of  the 
letter,  the  plaintiff  had  obtained  a  grant  for  the  lot  to  himself 
Why  this  tardiness  before  the  date  of  the  letter,  and  this  haste 
after  the  date  of  it  ?   Especially,  may  these  questions  be  asked 
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in  Tiew  of  the  &ct,  that  the  purchase  money  for  the  loC^ 
though  long  due,  was  lying  over.  If  an  oftr  to  pay  this* 
had  been  made  nrhen  it  fell  due,  the  defendant's  attenttoa 
would  have  been  called  to  the  ungranted  state  of  the  lot^  and 
be  could  have  taken  out  the  giant  under  the  old  law,  for 
the  mere  price  of  a  grant 

We  affinn  the  judgment  of  the  Court  below. 

Sfte  Bush  vs.  MarshaU,  6  Haw.  S84. 

Judgment  affirmed. 


No.  15. — ^The  Mayor  and  City  CotmciL  of  Rohs,  plain- 
tifis  in  error,  vs.  Nkils  J.  Ombubo,  defendant  in  error. 

Tke  breach  of  a  pound  and  liberating  a  eow  eonfined  therein,  ia  no  rUMtiam  oi 
an  ordinanee  a^jainat  opposing  and  intermpting  the  Marahal  in  executing  an 
ordinance  which  required  him  to  take  up  and  impound  cattle  strolling  at  large 
in  the  city. 

Certiorari,  in  Floyd  Superior  Court  Decided  by  Judge 
Hammond,  at  August  Term,  1856. 

Neils  J.  Omburg,  defendant  in  error,  was  fined  by  the  May- 
or and  City  Council  of  the  City  of  Rome,  twenty  dollars,  for 
a  violation  of  an  ordinance  of  said  city,  prohibiting  any  per- 
son from  opposing  or  interrupting  any  city  officer  in  the  ex- 
ecution of  the  ordinances  of  said  city. 

The  City  Council  had  passed  an  ordinance,  making  it  the 
duty  of  the  Marshal  to  take  up  any  horses,  mules  or  cattle 
found  running  at  large  in  the  streets  of  said  city,  between  the 
first  day  of  October  and  April,  and  confine  such  animals  in 
somesecaie  place,    The  ordinance  goes  on  and  provides 
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how  the  Marshal  shall  proceed  to  give  notice,  advertise,  &c., 
and  allows  said  Marshal  or  any  other  officer  fifty  cents  for 
each  head  of  cattle  taken  up,  to  be  paid  by  the  owner,  or  out 
of  the  proceeds  of  sale. 

Two  boys,  one  about  It  years  old  and  the  other  about  14, 
found  Omburg's  cow  lying  in  a  back  street,  and  near  his 
house  or  residence,  and  drove  her  to  a  pen  or  pound  provi- 
ded by  the  Marshal  for  impounding  stock  taken  up  under 
said  ordinance.  The  boys  had  been  employed  by  the  Mar- 
shal to  take  up  all  cows  found  by  them  in  the  streets,  and  to 
p^n  them,  and  he  gave  them  fifty  cents  for  every  cow  found 
and  impounded  by  them.  Omburg  ascertaining  that  his  cow 
was  in  said  pen,  went  and  broke  the  lock  and  took  her  out  • 
and  for  this  he  was  tried  for  violating  the  ordinance  for  op- 
posing and  interrupting  any  officer  in  the  execution  of  the 
ordinances  of  said  city. 

He  excepted  to  the  order  of  the  Mayor  and  Council  impo- 
sing said  fine,  and  by  certiorari  brought  the  same  up  for  re- 
view before  the  Superior  Court.  That  Court  sustained  the 
certiorari  and  reversed  and  set  aside  the  order  of  said  Mayor 
and  Council  To  this  decision  counsel  for  the  Mayor  and 
Council  excepted  and  assigns  error. 

Harvbt  &  Alexander,  for  plaintiff  in  error. 
Underwood  &  Smith,  for  defendant  in  error. 

By  the  Court. — ^McDonald,  J.  delivering  the  opinion. 

Conceding  the  power  of  the  Mayor  and  Council  under  the 
Act  of  incorporation  to  pass  and  enforce  the  ordinance  under 
which  the  defendant  was  tried  and  fined,  it  does  not  appear 
that  the  defendant  in  error  had  offended  against  it  By  an 
ordinance  of  the  city,  the  Marshal  was  required  to  take  pos- 
i^^sio#  of,  and  impound  any  cow  running  at  large  in  any  of 
the  streets  of  the  city.    Another  ordinance  of  the  city  pro- 
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hibited  ^  any  person  from  opposing  or  interrupting  any  city 
officer  in  the  execution  of  the  ordinances  of  said  city.''  The 
defendant  was  tried  and  fined  for  violating  the  latter  ordi- 
nance, on  the  chaj^  of  opposing  and  interrupting  the  city 
Marshal  in  the  execution  of  the  former  ordinance.  The  cow 
had  been  impounded  without  opposition  or  interruption. 
The  act  had  been  completed  and  the  ordinance  executed,  be- 
fore the  defendant  committed  the  act  which  is  alleged  to 
have  constituted  the  offenca  The  breach  of  the  pound  was 
no  opposition  or  interruption  of  the  officer  in  the  execution  of 
the  ordinance.  Obstructing  the  execution  of  lawful  process 
is  an  offence, 4  Black.  Conu^  129.  This  takes  place  while  the 
officer  is  attempting  to  execute  the  process.  An  escape  after 
an  arrest,  and  before  the  person  arrested  is  imprisoned,  is  an- 
other offence.  lb.  130.  Breach  of  prison  is  a  different  of- 
fence, and  rescue,  which  is  forcibly  freeing  another  from  im- 
prisonment, is  a  distinct  offence.  lb.  131.  It  is  unnecessary 
to  consider  other  points  made  in  the  record,  as,  on  the  view 
of  the  case  here  presented,  we  affirm  the  judgment  of  the 
circuit  Judge,  reyersing  and  setting  aside  the  order  of  the 
Mayor  and  Council  of  Rome,  imposing  a  fine  on  the  defend- 
ant 

Judgment  affirmed. 


No.  16. — ^Bakxr  &l  Wixcox,  plaintiff  in  error,  v$.  Wiixiam 

WiMPBB,  defendant  in  error. 

• 

[1.]  Land  was  bound  by  a  mortg^age,  and  by  several  general  judgments  younger 
than  the  mortgage.  The  land  waa  worth  much  less  than  the  amount  of  the 
mortgage.  The  mortgage  was  not  foreclosed.  The  land  was  levied  on  by 
ajtySk  from  one  of  the  judgments.  On  the  dny  of  sale,  the  mortgagor  and  tbe 
mortgagees  agreed  that  the  land  should  be  sold  free  from  the  enenmbranoe 
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amount  of  the  mortgage  almost  doubled  the  value  of  the 
property. 

But  even  if  this  had  not  been  so:  even  if  the  value  of  the 
property  had  exceeded  the  amount  of  the  mortgage,  still  the 
agreement  could  not  have  affected  the  rights  of  the  owners 
of  ihe/L  /a.,  for  in  that  case  the  only  effect  the  agreement 
could  have  had,  must  have  been,  to  make  the  property  sell 
for  its  fiill  value ;  but  if  the  property  had  sold  for  its  fiill 
value,  it  would  have  sold  for  money  enough  to  satisfy  the 
mortgage,  and  leave  a  balance ;  and  this  balance  would 
have  been  all  that  the  JL  feu  would  have  been  entitled  to ; 
and  this  it  could  have  got,  notwithstanding  the  agreement 

The  effect  of  this  agreement  was  in  fact,  to  make  the  prop- 
erty  bring  its  full  value. 

[1.]  We  think  that  the  agreement  was  a  valid  one. 

If  the  agreement  was  valid,  its  effect  must  have  been,  to 
make  the  mortgage  and  the^  fa.  occupy,  as  to  the  money, 
the  same  relation  which  they  had  occupied,  as  to  the  land 
See  ByoTB  vs.  Bancroft ^  Beits  ^  Marshall^  p.  34,  tMs  voL 

Was  this  relation  such  as  to  give  to  iheJLfa.  a  claim  to  the 
money  of  superior  dignity  to  the  claim  which  the  mortgage 
had  to  the  money  ? 

The  mortgage  was  older  than  the  judgment  on  which  the 
/t  fcL  was  founded;  and  it  is  a  general  rule,  that  among 
liens  by  judgment,  and  by  mortgage,  the  older  is  the  better. 

Are  there  any  special  facts  in  the  present  case,  to  take  it 
out  of  the  general  rule  ? 

The  8pecial][fact8  in  this  case  are  these : 

1.  The  mortgagees,  as  the  representatives  of  Wimpee's 
partner,  the  deceased  Price,  are.  themselves  bound  for  the 
debt  on  which  the  BflJcer  &.  Wilcox  JL/iuis  founded :  That 
debt  was  a  debt  against  Wimpee  and  his  partner,  the  deceas- 
ed Price.  This  being  so,  ought  the  representatives  of  Pries 
to  be  allowed  to  take  money  from  a  debt,  which  debt  they 
«re  themselves  bound  for  ? 

3.  The  very  mortgage  itself  is  one  that  was  in  part,  given 
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to  save  the  said  tepresentatives  of  Price  harmless  ftom  all 
the  debts  of  Wimpee  &  Price,  and  therefore,  from  this  debt 
t€  Baker  &  Wilcox ;  and  if  the  money  in  question  shonld 
be  applied  to  the  payment  of  that  debt,  the  object  <^  the 
mortgage  woald  pro  taniOy  be  accomplished :  Is  it  not  right 
then,  that  the  money  should  be  applied  to  the  payment  of 
the  debt? 

There  are  two  or  three  things  which,  for  the  present  are, 
we  think,  sufficient  to  turn  aside  the  force  of  this  double 
fact 

1st  The^Baker  &  Wilcox  ^/a.  is  one  which  is  against 
Wimpee  alone,  though  it  is  against  him  as  surviving  partner 
of  Wimpee  &  Price ;  therefore,  it  does  not  bind  the  admin- 
istrators of  Price:  they,  consequently,  have  still  the  right  to 
defend  themselves  against  the  debt  which  the^  /a.  repre- 
eenta  And  to  apply  this  money  to  the  payment  of  theyL/a, 
would  be  to  deprive  them  of  that  right,  for  it  would  be  pay- 
ing the  fi./(L  with  their  money,  money  made  theirs  by  the 
mortgage  and  the  subsequent  agreement 

2d  The  mortgage  is  one  that  was  made  in  part,  to  secure 
the  mortgagees  against  otf  the  debts  owed  by  Wimpee  &  Price. 
Therefore,  every  one  of  those  debts  has  as  good  a  claim  on 
this  money,  as  this  one  due  to  Baker  &  Wilcox  has ;  especial- 
ly is  this  true,  inasmuch  as  there  is  nothing  to  show, that 
the  estate  of  Price,  the  deceased  partner,  is  solvent  B«t 
those  debts  in  all,  amount  to  greatly  more  than  the  amount 
of  the  money,  and  there  is  nothing  to  show  what  their  pre- 
cise amount  is.  Therefore  it  is  impossible  to  tell  what  is  the 
share  of  the  money  that  this  Baker  &  Wilcox  debt  ought  to 
taka 

Besides,  the  holders  of  the  debts  other  than  this  of  Bcrker 
k  Wilcox,  are  not  parties  to  this  proceeding,  and  they  have 
the  right  to  dispute  the  validity  of  the  Baker  &  Vfilcox  JL/a, 

And  in  so  complicated  a  case,  there  may  be  other  things 
not  occurring  to  us  that  ought  to  prevent  a  summary  order 
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fcr  this  money,  to  be  first  applied  to  the  payment  of  the  Ba^ 
fcer  &  Witeox^/a. 

[9.]  We  therefore  think,  that  the  Court  below  was  right  ia 
refusing  the  rule  absoluta 

But  this  is  by  no  means  saying,  that  the  fimd  is  wholly  be^- 
yond  the  reach  of  the  Baker  &  Wilcox^/o.  We  do  not 
say,  that  that ^ /a.  might  not  reach  the  fund  by  means  of  a 
bill  in  equity* 

Judgment  affirmed. 


No.  17. — John  B.  Wick,  plaintiff  in  error^  vs,  Johk  Wii^ 

LoiroHBT,  defendant  in  arror. 

No  bond  aeed  be  given  in  ca«e  of  an  appeal  entered  in  forma  pauperis^  under 
the  Act  of  1842.     Cobb  501. 

Motion  to  Dismiss  Appeal,  from  Carroll  Superior  Court 
Decision  by  Judge  Hammond,  October  Term,  1856. 

When  this  case  was  called  for  trial,  counsel  for  plaintiff 
below  moved  to  dismiss  the  appeal,  upoti  the  ground  that  de- 
fendant having  made  the  usual  affidavit,  had  entered  the 
apfeal  in  forma  pauperis^  without  executing  a  bond. 

The  Court  sustained  the  motion,  and  dismissed  the  appeal, 
und  to  this  decision  defendant  excepted. 

G.  J.  Wright,  for  plaintiff  in  error. 

CHANDLsa,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

This  was  an  appeal,  entered  under  the  Act  of'  1842,  {Cobb 
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5&if)  and  disraiMed  because  the  party  on  enleriiig  the  mp^ 
peal,  failed  to  give  his  individual  bond ;  nor  would  the  Cotut 
permit  him  to  amend,  by  executing  a  bond,  nunc  pro  tune. 
Was  the  Court  right  ? 

The  act  provides  that,  ^  where  the  party  cast  shall  be  dis^ 
satisfied  with  the  decision,  and  shall  be  unable  to  pay  oost 
and  give  security  as  now  required  by  law,  if  such  party  will 
make  and  file  an  affidavit  in  writing,  that  he  or  she  is  advis- 
ed and  believes  that  he  or  she  has  a  good  cause  of  appeal, 
md  that  owing  to  his  or  her  poverty,  he  or  she  is  unable  to 
pay  the  cost  and  give  secnrity  as  now  required  by  law,  in 
cases  of  appeal,  such  party  shall  be  permitted  to  appeal  with- 
out the  payment  of  cost,  and  without  giving  security  as  here- 
£ore  practised  in  this  State.'' 

The  only  object  in  giving  a  bond  is,  to  give  the  security 
jeqtttred  by  the  Act  of  179a  This  Court  has  held  more  than 
tmce  that  the  appellant  himself  need  not  sign  the  bond,  be- 
iog^  bonnd  already  by  the  judgment  which  as  to  him  is  better 
than  his  bond.  When  the  Act  of  1842  therefore  dispenses 
with  giving  security,  it  does  in  effect  dispense  with  a  bond. 
We  think  the  appeal  was  good  as  it  stood. 

Judgment  reversed. 


No.  la — ^Mesback  Teal,  plaintiff  in  error,  tf^.  The  STATE/i 

OF  Geobgia,  defendant  in  error. 

(L]  No  irregularity  in  a  criminal  case,  not  affecting  the  real  merits  of  the  o/Tence 
charged  in  the  indictment,  shall  be  good  on  a  motion  in  arrest  of  judgment ; 
^1  other  defects  must  be  taken  advantage  of  by  plea,  or  in  some  other  way, 
•ad  at  the  propsr  tim«»,  pending  the  proceeding. 

pLJ  On  the  trial  of  a  defendant  for  murder,  it  is  the  duty  of  the  Court  to  give  to  the 
jury  the  definition  of  each  grade  of  homicide,  as  regulated  by  the  Penal  Code, 
and  abo  of  jastifiable  homicide — provided  the  testimony  will  authorize  it    If 
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li  he  appareDt,  howerer,  Uwt  tlie  defeodant  in  ^iky  of  murder  or  voluMUf 

manslaiighter,  or  is  not  guilty,  it  is  not  error  in  the  Court  so  to  charge. 

[3.]  To  justify  homicide,  the  fears  of  the  slayer  should  be  those  of  a  reasonable 
man — one  reasonably  courageous,  reasonably  self-possessed,  and  not  thoa« 
of  a  ooward. 

'[4.]  Toanpport  the  plea  of  self-defence  in  a  capital  ease,  the  aooosAd  moat  show 
that  he  took  the  life  of  the  deceased  to  save  his  own.    He  must  demonalrmift 

that  there  was  a  necessity  for  the  killing. 

[5.]  A  new  trial  will  not  be  granted  upon  the  ground  of  newly  discovered  evidence, 
unless  it  is  probable  that  if  introduced  it  might  change  the  verdict. 

•    Indictment  for  Muider,  from  Campbell  Supmor  Coint 
Tried  before  Judge  Hammond,  at  September  Tena,  16S6. 

Me^ack  Teal  was  indicted  for  the  murder  of  Robcft 
Northcutt  The  bill  of  exceptions  sets  forth,  that  upon  the 
call  of  the  case,  the  parties  announced  themselves  ready  for 
trial — a  jury  was  empannelled,  and  the  Solicitor  General  ar- 
raigned the  defendant,  who  pleaded  not  guilty.  The  Solici- 
tor General  then  read  to  the  jury  the  indictment,  and  stated 
^at  it  was  founded  upon  a  special  preaenitneni  that  he  hdd 
in  his  hand 

The  following  witnesses  were  then  sworn  and  examined 
on  the  part  of  the  State : 

Mrs.  Mary  Northcutt  says:  The  transaction  was  in 
Campbell  county,  the  30th  July,  1855,  at  the  house  of  de- 
ceased, near  sun  set  The  prisoner  came  up  to  the  yard 
gate ;  he  had  a  rifle  gun  belonging  to  deceased,  which  he 
had  borrowed.  The  deceased  was  sitting  in  a  chair  near  the 
door;  witness  was  setting  near  him;  deceased  was  nursing 
a  child  out  of  doors.  Prisoner  spoke  first,  and  said  to  de- 
ceased, ^  Bob  come  out  here  I  want  to  talk  to  you.''  De- 
ceased's name  was  Robert  Northcutt.  Prisoner  spoke  loud, 
and  appeared  to  be  angry.  Deceased  turned  round  and  said 
to  prisoner,  ^  Shack  Teal  I  want  you  to  go  away  from  here  f 
prisoner  replied,  '^  Oh  no,  I  want  you  to  come  out  here ;''  de- 
ceased was  singing  at  the  time  prisoner  came  up ;  after  he 
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toU  prisoner  to  go  away,  he  sung  on  for  about  a  half  a  mm- 
ute ;  deceased  made  no  reply,  but  put  down  the  child  and 
walked  about  half  way  to  where  prisoner  was  standtog  and 
then  walked  back  into  the  house  and  took  down  Ibe  gun. 
At  the  time  deceased  turned  back  into  the  house^  pria* 
oner  said  something  which  witness  does  no%  recollect     De- 
ceased took  down  a  shot-gun  and  walked  out  to  the  feuce 
near  where  prisoner  was  standing ;  there  was  nothing  but  the 
fence  between  them ;  deceased  laid  the  muzzle  of  his  gun 
on  the  fence,  tapping  it  but  not  pointing  it  in  the  direction  of 
the  prisoner.    Deceased  told  prisoner  he  wauled  him  to  leaTe 
there,  to  go  away ;  prisoner  told  deceased  to  come  outside 
the  gate*    Prisoner  cursed  and  swore  so  much  witness  can't 
recollect  what  he  did  say.    Witness  went  into  the  house  to 
lay  down  the  baby  she  was  nursiug ;  before  she  had  time  to 
get  back  again,  she  beard  the  report  of  the  rifle ;  witness 
stayed  in  the  house  several  minutes ;  when  she  came  oat  she 
saw  deceased  some  four  or  five  steps  outside  of  the  gate,  and 
had  his  gun  raised,  snapping  it,  in  his  right  hand ;  witness 
asked  him  what  he  meant,  or  what  he  was  doing ;  witness 
ran  out  of  the  house  as  soon  as  she  beard  the  report  of  the 
gun ;  deceased  told  her  that  Teal  had  killed  him ;  she  asked 
him  if  he  could  get  in  the  house  without  her  assistance ;  he 
8aid  he  could  very  well     She  don't  think  she  saw  Teal  at 
the  time  she  went  out  to  where  her  husband  was.     She  then 
went  on  without  turning  back,  to   Mr.   Cook's,  who  lived 
abiut  a  half  a  mile  off;  she  overtook  prisoner  a  hundred  and 
fifty  or  two  hundred  yards  from   the  house ;  prisoner  was 
walking  in  a  common  gait  towards  Mr.  Cook's  when  she 
first  saw  him  ;  when  she  got  near  him,  he  broke  into  a  run, 
and  run  twenty  or  thirty  yards,  and  then  turned  round  far 
enough  to  see  witness,  and  then  stopped  and  turned  into  a 
walk.     She  was  running  ^fi  fast  as  she  could*    As  she  pass- 
ed prisoner  she  told  him  that  he  had  killed  Mr.  Northcutt ; 
he  said  he  expected  he  had,  that  he  had  shot  him,  and  he 
expected  he  had  killed  him. 
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Ttiift  wm  on  Monday;  deceased  Hired  until  some  mtiiutee 
after  one  o'clock  the  next  day.  The  ball  did  not  pan 
thvough.  She  saw  prisoner  that  (Monday)  morning ;  be 
eame  np  to  deceased^e  house  and  told  deceased  he  wanted 
Mm  to  go  squirrel  hunting  with  him  Uiat  morning ;  he 
stayed  an  hour  or  two,  may  be  three.  Deceased  told  him  he 
could  not  gOy  that  he  didnH  feel  well  able.  Prisoner  asked 
him  three  or  four  times  to  go  squirrel  banting;  he  insisted 
on  his  going.  Deceased  said  he  woul^  likely  feel  better  in 
the  erening^  and  if  he  did  he  would  go  with  him.  Prisoner 
said  he  would  be  back  in  the  evening.  Deceased  was  rery 
sick ;  he  set  up  a  part  of  the  time  and  was  in  bed  a  part  of 
the  time  in  the  morning ;  he  did  not  leave  home  that  day ; 
remained  at  home  until  after  the  children  came  home  firom 
school.  The  children  who  came  home  were  Robert  Warren 
Northcutt^  Joseph  A.  Northcutt,  (witness  sworn  in  the  case,) 
and  Mrs.  Strickland's  children.  Deceased  went  down  to  the 
plantation  gate,  as  she  supposes ;  he  only  staid  a  few  min* 
utes ;  when  he  came  back  he  took  up  his  little  daughter  and 
set  down  in  the  yard  and  went  to  singing ;  witness  don't 
think  it  was  more  than  thirty  minutes  after  he  commenced 
singing  before  Teal,  the  prisoner  came.  This  was  the  same 
time  that  witness  spoke  of  in  the  first  part  of  her  examination. 
All  this  took  place  in  this  county. 

Cross  Examined:  Lives  at  the  same  place  she  did  at  the 
time  Mr.  Northcutt  was  killed,  about  five  miles  from  Camp- 
bellton,  and  one  or  two  hundred  yards  from  where  prisoner 
lived  ;  prisoner  was  living  on  deceased's  land ;  lived  on  the 
other  side  from  Campbellton,  of  deceased's  house ;  he  usual- 
ly passed  their  house  coming  to  town.  Prisoner  and  deceas- 
ed appeared  friendly  on  Monday  morning^  they  talked 
friendly  and  parted  friendly ;  deceased  did  not  go  to  Eman- 
uel Teal's  mill  on. Monday.  The  first  remark  prisoner  made 
when  he  came  up  in  the  evening  was,  ^  Bob  come  out  here, 
I  want  to  talk  to  you ;"  deceased  replied, "  Shack  Teal  I  want 
you  to  go  away  from  here." 
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Jo9tph  A.  Norihwit  uqrs,  that  he  saw  priwner  in  the 
ton  patch  oq  Saturday  before  his  (witneu's)  &ther  was  kiUed 
OB  MoBday.  The  cotton  patch  belonged  to  hie  £&ther  and 
prisoner.  That  Wanen  Northcntt,  William  Strickland,  WiL. 
liam  Latham  and  other  little  boys  were  with  him ;  tbey 
^rere  piddng  up  applee  and  beating  cider ;  he  went  down  4o 
a  little  apple  tree,  dose  to  where  prisoner  was  at  work  to  pioik 
up  apples.  Witness  rode  Mr.  Latham's  horse  tfarongh  the 
com ;  prisoner  said  he  would  be  damned  if  the  h<»ie  shoald 
go  back  the  same  way ;  witness  said  if  his  pa  was  there  be 
would  go  back  and  not  ask  him.  Prisoner  said  he  would 
make  witness  and  pa,  and  all  the  rest  of  us  suffer  before 
Monday  night ;  he  spoke  like  he  was  not  satisfied  about  it ; 
and  witness  told  him  that  they  were  going  to  start  to  school 
throu^  tlfere  Monday  morning ;  prisoner  said  he  woukl  be 
damned  if  they  should.  \s  witness  came  from  school  Mon« 
day  evening,  the  gate  was  unthed  up.  John  StrickJand, 
Warren  Northeutty  and  two  little  girls  were  along ;  witness 
and  the  others  climbed  the  fence ;  his  pa  went  down  to  the 
gate  and  cut  it  loose,  and  he  and  Warren  went  with  him ;  a& 
ter  his  father  cut  the  gate  loose  he  went  back  to  tlie  houset, 
and  he  and  Warren  went  back  with  him ;  his  father  sat  down ; 
did  not  see  prisoner  while  they  were  gone.  About  a 
quarter  of  an  hour  after  we  got  back  saw  prisoner  coming  up 
the  road ;  it  was  about  sun  down.  Prisoner  had  his  father's 
gun  when  became;  he  said  when  he  first  came  up,  ^  come  out 
here  Bob,  I  want  to  talk  to  you  f  his  father  replied,  ^  go  off 
from  here  Shack  Teal ;"  prisoner  replied,  ^^no,  come  out  here 
any  how  f  his  father  started  and  went  half  way,  and  told 
him  he  was  a  grand  rascal,  and  did'nt  want  to  have  any  dif- 
ficulty with  him.  Prisoner  told  him  he  was  a  damned  liar ; 
his  father  turned  round  and  went  J  back  into  the  house,  and 
got  his  gun  and  went  to  where  prisoner][was,  and  rattled  his 
gun  on  the  fence,  and  told  prisoner  to  go  off  from  there ; 
*  no,"  prisoner  said,  ^  come  out  here ;"  his  father  went  out 
and  prisoner  walked  off  pretty  fast  some  distance,  and  said 
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^  dUmu  y«i,  I  am  n  great  mind  to  ahoot  you»  aay  bow,**  and 
niaed  his  gun  and  shot  him.  When  his  (ather  went  out  he 
Hopped  and  ftaleaad  the  gate,  and  walked  five  or  mx  steps 
io  the  dirsotion  that  prisoner  went ;  prisoner  went  thiitjr* 
sight  or  Isrty  steps  and  stopped,  and  turned  round  and  said 
damn  you,  PIl  blow  a  ball  through  you,  and  shot  at  ham. 
Witness  wss  in  the  yard  when  the  gun  fired ;  his  father  held 
his  gan  down  in  his  hand,  and  after  the  gun  fired  he  raised 
hia  gun  and  snapped  once  or  twice  at  prisoner ;  thinks  he 
snapped  two  or  three  times ;  his  father  made  no  attempt  to 
shooi  before  prisoner  shot ;  iNrisoner  would  have  had  to  go 
fifty  or  sixty  yards  up  the  road  to  get  out  of  sight  of  witness^ 
Prisoner  went  towards  town. 

Cross  Examined :  Prisoner  was  hoeing  cotton  when  he 
went  (to  the  field  on  Saturday ;  he  was  not  ia  thessaae  field 
that  witness  went  to ;  prisoner  worked  the  corn  ;  he  rented 
the  iasid  from  witness's  father,  the  deoeased ;  the  horse  bit  a 
nubbin  in  going  through  the  field ,  was  the  reason  why 
prisoner  did  not  want  him  to  go  back  the  same  way.  Wil- 
liam Latham  asked  prisoner  for  a  muzzle  to  put  on  the  horse; 
prisoner  lent  him  the  muczle,  and  he  took  the  horse  back  the 
same  way  which  he  came.  They  had  carried  horses  through 
the  field  frequently  before.  Witness  has  known  his  mother 
a«d  others  to  ride  through  the  field.  He  did  not  tell  Eman- 
uel Teal  and  Wiley  Steed,  three  days  after  his  father  was 
killed,  at  Teal's  mill,  that  he  went  into  the  house  after  the 
gun ;  and  he  did  not  tell  Wiley  Steed,  three  days  after  his 
ftither  was  killed,  at  the  shop  at  Petersburg,  that  he,  witness, 
went  into  the  house  after  the  gun.  When  his  father  went  to 
the  gate,  witness  saw  his  mother  just  entering  the  door  to 
come  out ;  just  as  his  mother  came  out  of  the  house  the  rifie 
fired,  and  she  went  straight  on  to  Cook's ;  did  not  stop  with 
the  deceased.  When  the  rifle  fired  Warren  Northcutt  was 
standing  near  deceased-*-much  nearer  than  witness  was. 

Jioet^r  Thcmas  C.  Oiover  says^  he  went  to  see  deceased  on 
the  night  of  the  30th  July,  1855 ;  he  found  a  gun-shot  wound 
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on  the  abdomen^  9^  inches  beloir  the  ttarel,  and  2^  indies 
from  the  middle-line,  and  cut  out  that  ball  near  the  spinal 
column.  He  was  of  opinion  that  the  intestines  were  peiife- 
lated,  and  that  deceased  must  consequently  die,  and  told 
him  sa  Deceased  died  the  next  day.  Witness  made  a  pa$t 
mariim  ezaminatioii  the  following  morning ;  found  the  small 
intestines  perforated,  mesentery  biood  vesseb  iftcerated,  and 
it  is  his  opinion  that  the  wound  produced  the  death  of  the  de- 
ceased. He  met  prisoner  in  town,  after  he  was  called  to  see 
deceased ;  asked  him  if  he  had  shot  deceased,  prisoner  said 
he  had ;  asked  him  what  he  shot  him  with :  he  said  with'  a 
riSe;  asked  him  how  many  balls:  he  said  only  one;  asked 
him  how  lar  he  was  from  him :  he  said  thirty  or  forty  yards. 
Witness  is  a  practicing  physician. 

Zadoek  Jenmings^  for  the  prisoner,  sworn,  says  that  he 
heard  the  conversation  between  Dr.  Oloi^r  and  prisonei ; 
saw  prjfloner  in  town  the  night  after  he  had  shot  Northcutt 
Prisoner  went  to  Samuel  Lewis  and  offered  himself  up  to 
Lewis,  and  told  him  that  he  had  shot  Northcutt,  and  expec- 
ted he  had  killed  him,  and  he  had  come  to  town  to  deUver 
himself  np^  and  wanted  him,  the  Sheriff,  to  go  back  to  town 
with  him. 

Here  the  testimony  closed,  and  after  argumentjby  counsel 
and  the  chaige  of  the  Ck>urt,  the  jury  retired  and  returned  a 
yeidiet  of  guilty.  The  jury  was  polled,  and  each  acknowl- 
edged the  verdict  to  be  his,  after  which  they  dispemed. 

The  day  after,  defendant's  counsel  made  a  motion  iot  a 
new  trial,  on  the  following  grounds : 

1st  Because  the  verdict  was  contrary  to  law. 

Sd.  Because  the  verdict  was  contrary  to  the  evidence,  and 
circumstances  attending  it,  and  the  weight  of  evidenca 

3d.  Because  the  special  presentment  on  which  the  indict 
ment  was  founded,  was  not  entered  on  the  minutes  of  the 
Court 

VOL.  xxn  6. 
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.5|b«.  B«wia9  th»  Gquft  erre4  in  p^rmining,  Uie4pecvAl  jpif6^ 
sMln^nt  tQ  go  bdios^  the  jwry^it  never  bftviogbeen  <ea4M 
etidaxica 

6l)U'  Bi»diMiacr>the  Court  did  net  read  or  eiq^laitiifta  th^  j^ffr 
tltO'  diiiMeBl  gMle»  of  maariaugluer. 

Tlhk  B0ciMifle^the<)min  erred  in  refusing techiitg^  the  ju^ 

ae  reqmM^v  <^  ieUowe: 

Finlt  That  when  aii  iBdicfknifiit^s'made^tit  on  afieoeii^ 
menC^iil  is  inoutobextt  oa  the  State  tepitave  th^  piissenttafeelit 

S^eond:  Thtttit  is  intiumherft  on  the  State  tb  inrdre  thM 
th^ipreeenttn^it  is  made  out  accbtdiog.  to  the  GonsiiUiftioil' 
and  lavs. 

Third :  That  on  the  trial  of  an  indi^stm^oi  Ifetihded  oit  a 
special  pfes^aitineiil)  it  >i9  tteoessar^  for  the  State  to  introiiftee' 
the  pr^enmiem  as  flvideoe,  and  oa  failumta  do  so^  this  caae 
ianpl']toiade;Otit 

8th;  Bscause  the  Covrt  x^fatfed  to  chaa^^  as  requested^ 
thatif  a  man»  though  in  lio  great  dianger  of  serious  bodilf 
harm^^  thrcfugh  fear^  aUM»;  or  cowardicoi  kill  another^  usder 
the  impression  that  great  bodily  injury  is  about  to  be  infllet' 
ted  upon  him,  it  is  neither  manslaughter,  nor  murder,  but 
s^l£4lisfem(d 

sllh.  Beoause  the  Coart  erred  iti  penriiltiiiig  the  piescntnient 
to'go 'befbrd  thel  jwry,  on  the  triai^.  whhout  h^ng  toudeted 
to  defenldaot's  eouosei,  and  thereby  depriving  them  of  ad  ^ 
portunity  to  except  to  the  yariance  in  the  name  of  a  grand 
juror^in  the  prestatmefnt  and  bill^^the  name^  of  Bvad  R. 
Whitley  appearing  in  the  biU»  and  .that  of .  EWiin  SL  Whitaf 
in  the  presentmeritf 

lOtK  Bvteauee  flUedefeDdanl,  mace  the  trial,  faao  discoyerM 
that  he  cBXt  prove  by  T.  C.  Glover  that  deceased  straok  at 
I^baner'with  tbe^gon,  before  prisoner  sliiet  him^ 

llill).  BetflMWeitapiMtrs  that  Willtani  M.  M<eCh]iigwaa. 
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8#am  as  a  juror,  and  that'  WilHam  W.  McCtung  retttmed 
the  Tercet  imo  Coun — tliMPe  being  but  one  McCf uttg. 

Tiie  Court  overrtlled  the  modan,  and  refused  to  grant  a. 
new  triaii  and  <t6tosel  for  prisoner  exceptii 

Liooir  &  Wkioht,  ft^r  plaintiff  in  error. 
Sol  Oen.  FiCLDSRy  for  defendant  in  error. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion* 

We  shall  not  undertake  to  notice  each  specification  in  the 
motion  for  a  new  trial,  but  group  them  together  for  the  sakei 
of  brevity. 

f  l.J  And  to  all  the  errors  complained  of,  as  it  respects  the* 
special  presentment,  and  the  misnomer  of  the  grand  and  ^ 
traverse  jurors,  we  make  this  general  reply,  that  those  irreg- 
niarities  which  occured  before  the  arraignment,  should  haVe 
been  specially  pleslded :  and  secondly,  that  no  motion  in  airest 
of  judgment  shall  be  sustained,  for  any  matter  not  aflfbcting 
the  real  merits  of  the  offence  charged  in  the  indictment 
{Cobby  833.)    Under  this  provision  of  the  Code,  we  held,  that ' 
the  fkilure  to  read  the  indictment  to  the  jury  Ixras  not  good  in 
arrest  of  judgment,  {Wright  vs.  The  Static  18;  Go,  Ifep:^ 
363.) 

[2.]  Error  is  assigned  because  the  Court  did  not  charg0' 
the  jury  as  to  involuiftary  manslaughter.  Is  there  a  particle 
of  proof  to  authorize  such  a  chai^?  In  'Davis  vs.  The  State^ 
10,  Oa.  JRep.y  101,  citing  the  previous  case  of  Holder  t;*l 
the  State,  5,  Ocu  Rep,  441,  this  Court  dfd  say,  that "  in  vie» 
of  the  facts  disclosed  by  the  record^^  the  Court  below  ought" 
to  have  given  to  the  jury  the  definition  of  murder,  volurttaiy 
manslaughter,  and  the  two  grades  of  involuntary  manslaugh- 
ter, and  also  the  definition  of  justifiable  homicide ;  and  left ' 
it  to  th^mi  to  find  nnder  which  definition  it  fbll ;  and  not  1p 
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.4iave  instructed  the  jury  that  they  must  find  the  defendant 
Iguilty  of  murder,  voluntary  manslaughter,  or  not  guilty. 

C)ould  we  say  the  same  thing  here — in  view  of  the  facts 
disclosed  in  this  reoord  ?  Have  counsel  in  all  their  commen- 
dable zeal  pointed  out  a  scintilla  of  evidence  which  would 
reduce  this  killing  to  invohmtary  manslaught^?  Did  the 
prisoner  in  any  of  his  confessions  intimate  any  circumstance 
which  should  justify  such  a  supposition  ?  Did  he  say  to  the 
widowed  wife,  who,  when  she  overtook  him  on  the  road, 
told  him  that  he  had  killed  her  husband,  that  the  shot  was 
accidental,  or  that  he  did  not  intend  to  take  his  life,  but  to 
cripple  him  ?    Nothing  of  the  kind. 

It  was  then,  as  the  Court  stated,  either  murder,  or  volun- 
tary manslaughter,  or  justifiable  homicide.  And  so  the  jury 
were  obliged  to  find.  And  such  was  the  ruling  of  this  Court 
in  Boyd  vs.  the  State,  17.  Ga.  Sep.  193. 

Coimsel  insist,  that  inasmuch  as  any  grade  of  homicide 
may  be  found  under  any  indictment  for  murder,  that  it  is  the 
duty  of  the  Court  to  charge  on  each,  as  each  is  necessarily 
put  in  issue  by  the  pleadings.  We  demur  to  this  proposi- 
tioii ;  and  on  the  contrary,  hold  that  the  charge  should  ap- 
ply  to  the  case  made  by  the  pleadings  and  the  proqf.  And 
that  in  just  such  a  case  as  this,  to  charge  the  jury  as  to  the 
crime  of  involuntary,  manslaughter,  would  have  been  as  in- 
applicable to  the  case,  as  to  have  instructed  them  as  to  the 
law  of  arson  or  robbery. 

[3.]  Was  the  Court  right  in  refusing  to  give  the  written 
charge  requested  by  defendant's  counsel  ?  The  request  was 
tW  the  fears  of  a  coward  would  justify  homicide.  The  Pe- 
nal  Code. says,  the  fears  of  a  reasonable  man;  reasonably 
courageous — reasonably  self-possessed. 

[4.]  Was  the  verdict  of  guilty  not  only  contrary  to  the  ev- 
idence, but  strongly  and  decidedly  so  ?  We  think  it  was  in 
accordance  with  the  testimony,  and  the  weight  thereof 
What  other  verdict  could  the  jury  have  found  upon  the  &cts  ? 
There  was  no  necessity  for  the  killing.    Teal  himself,  did 
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not  pretend  to  Mrs.  Northcutt,  Dr.  Glover  and  others,  that 
there  was — that  he  shot  in  self-defence  j  that  he  took  the 
life  of  Northcutt  to  save  his  own.  The  proof  shows  that  the 
very  opposite  of  all  this  was  true.  That  rei^gn^e  had  taken 
possession  of  the  heart  of  this  misguided  man ;  and  that  to 
gratify  it,  he  wantonly  and  wickedly  murdered  his  neighbor 
in  the  pres^ice  of  his  family. 

[5.3  Ought  a  new  trial  to  have  been  granted  on  'account  of 
the  newly  discovered  evidence  ?  Dr.  Glover  would  swear 
that  the  deceased  told  him  that  he  struck  at  Teal  xnth  his 
gun  across  the  fence.  But  this  was  sometime  before  the  con- 
summation of  the  tragedy.  Northcutt  had  not  then  gone 
outside  of  his  inclosure.  The  accused  had  walked  off  some 
thirty  or  forty  steps ;  and  turning,  said,  ^  damn  you,  I  am  a 
great  mind  to  shoot  you,  any  how,  or  blow  a  ball  through 
you."  And  the  act  accompanied  the  threat.  Let  it  be  xe- 
membered,  too,  that  Dr.  Glover  states,  that  Northcutt  said  to 
him^  at  the  same  time,  that  at  the  time  he  was  shot,  he  wag 
oflering  no  violence  to  Teal ;  neither  had  he  attempted  any, 
except  that  of  striking  at  him  across  the  fence,  as  already  no- 
ticed. 

We  do  not  see  that  this  proof  could,  by  any  possibility, 
change  or  modify  the  verdict  of  the  jury.    It  ought  not 

Upon  any  view  of  the  case,  we  are  constrained  to  aflirm 
the  judgment  of  the  Circuit  Court,  overruling  the  motion  for 
anew  trial. 

We  sincerely  pity  this  wretched  man.  But  the  law  must 
be  vindicated.  Human  life,  the  most  sacred  of  God's  gifts, 
must  be  protected. 

Judgment  affirmed. 
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Force,  Brothers  Ir  Go.  Ys.  DtMonei^  Taaming  and  Leather  Co. 

'Ko.,  19. — FoRC«,  Bbot9£rs  t  Co.,  plaintifis  in  error,  vs.  The 
Dahjuoneo A  Tanning  and  Leather  Manufactuhino  Co., 
defendant  in  fi.  fa.,  and  D.  H.  Mason,  affiant,  in  illegality, 
defendant  in  error, 

Xl^  Oi  the  4th  ofDecemhwr  IS41,  the  Legielaiure  granted  a  efaaner  fech#JMh- 
lonega  Tanning  and  Leather  Manufaetviog  CosipaAy}  mfdiiag  the  stock, 
holders  liable,  as  partners,  for  the  debts  of  the  corporation,  and  providing  a 
miinmarf  remedy  for  the  enforcement  of  the  same.  On  the  10th  day  of  the 
jWBe  OKinilvthey  passed  a  general  taw,  to  fhcilitate  the  ooHeotioa  of  debts 
lagaijut  incorpoiationsand  the  stockholders  thereoH 

JEW,  thAt  the  latter  Act  did  not  supersede  or  repeal  ^e  former ;  but. was  inten- 
ded to  apply  to  a  different  cUss  of  incorporations. 

(9.]  For  a  stockholder  in  abankingor  other  incorporation  in  this  State,  who  is  per> 
Mftally  liable  to  discharge  himself  ih>m  liability  for  the  notes  or  other  eontracts 
<af  ^ueh  hmk  ar'oUi^  «orpio«ation  *  upon  a  tmmtkr  of  lot  otpok,  it  i»  jimflnry 
undeA^b^r  A^t  of  1838^  .(Qo^d  I12,):thi|t  he  s)v9uld  .giro  ]|oUfle  once ,  a  mpnfh 
-for  six  months,  of  such  transfer,  and  immediately  aAer  the  same  ib  made  in 
«two  newspapers  \n  of  nearest  the  place  where  such  *  bank  or  other  corpoi^- 
t  lioa»il«ill«lceep«their  pifii^paLdftce  ;  «iui<evet  ibaii^  ha  tn  nK  ^ixma^wp 
Ihe  olfiim  of  a .  creditoi^  who  .  haa.  given  hi^L  written  JopticQ  ;^eof  witl^n 
six  months  after  the  transfer  is  made. 

'  f3.7  '\^herea  sf  odtholder  of  a  eorporation  is  made  indivldttally  liable  upon  jcn'^t.- 
.  location  .^uing.agaiiBst  the  oorpomtion,  he  U  ouitLed  to  thA  fiaMdy/liiy>ille- 
gality,  the  same  as  any  other  defendant  in  Ji.  fa. 

Illegality^  from  LnmpTrin  Superior  Court  Decision  by 
Judge  TaiPPE,  at  August  Term,  1856. 

Fofce,  Brothers  &  Co.,  obteuned  a  judgiftent  againsl  Jlhe 
Dahlonega  Tanning  and  Leather  Manufacturing  Cbnuwny, 
)tadds8ued  theiry?./a.  wihich  they ^cau^d  t»  he  leriaft  vpon  a 
.mgraboleiigingto  David  Hw  Mason,*  oa^.df  thAstodtWdMs 
in  said  company.  Mason  filed  his  affidnrit  .of  .illegaltly, 
detayiflig<]diathe)inia  ft  stockholder  at  the  commencement  of 
plaintifis'  suit  against  said  company,  and  denying  that  the 
JL  /b.  could  be  levied  upon  his  property,  plaintifb  not  hav- 
ing proceeded  to  obtain  judgment  against  said  company,  as 
provided  by  Act  of  10th  December,  1841. 

The  Dahlonega  Tanning  and  Leather  Manufacturing  Ca, 
was  incorporated  by  Act  of  the  Legislature  4th  December, 


IMl,  which  mvde  ibe  ^tocliholdftn  individually  ii»bU  for 
Ibe  4Ql%ts  oClbe  company ,  and  AOtfaofisE^d  9i  JL/a^  iami»d 
vpon  a  judgmwt  against  tfie  compaay^to  be  Jeviad  ^pon  the 
ptQy^ny  of  aay  .itotkhoider. 

The  Cowtanacain^d  the  ill^aUty  aiod  ovdaved  the  lery 
1^ b0  diuwiiaiiri,  luid  pl^inf^fff  nif  aptarl 


r  JMUaror,  for  plaintift  ia  enor. 

Gvj>nLwoQB,  for  de&o<}apli  in  ^or, 

By  the  Court. — ^Lumpkiv,  J.  delivering,  the  opinipn. 

[l.]  The  main  aad  controlling  question  in  Uii8<Q^0i8, 
/wiMdi^r  tha  phmitifs  ahoviki  have  piumued  their  remedy^  under 
jtfae  charter,  of  the  Dahlonega  Tanning  and  Leather -Mannfac- 
toriiig  Ckunpaoy,  granted  on  the  4th  day  of  December,  i^41y 
.9r  «Bdar  4he;  general  >Aat  paaied'hy  ^the  LegieUitute  at4||e 
..lame  session,  and  only  six  days  thereafter,  to  ftusllilate  the 
collection  of  debts  against  incorporations^  and  the  stoekhol- 
jdersthereoC 

The  fiirmer  is  in  these  words : 

^An  Act  to  inaoQiiojEate  ceirt^un  persons  under  ithe  .name  wd 

^lepf^he>];>lllUl^p«gllTlMwi9g•lM^.J•4eath^r  iMmulMtt- 

ring  jCovwAoy. 

'ii¥l«Bieas^  fia^id  if •  Af aeon,  John  •  S.  yield,  junior,  James jJ. 

'Kield,   BcDJafla»F«Svaiiten  ai9d  ^l^lsirH.<Ma8op,'4>f 

Aatevo  ef  DaUoA^pi.  and  couiily  oCLwnpkitiyhli^^fiMRn- 

ai*tllimadimst  into  a  company,  by- the  name  of  the^Dah• 

ifeaega'Tamong  and  Leather  ^Maattfitotadng  Cemfaay, 

ier/  the  .puspaae  of  tanning  •  tn4  mannfooniring'  the  ^leather 

into  the  variouA  astMes  to  iwbmh  leather  is.  appUoaUe, 

>^d  ihe^hwasiiig  «ftd  .niamifiMCuiex.o£fotst.>and'Wheireas, 

tor  ihe  mora  conTsoieMly .  .eepnryjng  >  on  •  tlie'0^eratiou-x>f 

said  Compai|y/^t)ie^said  p6is«is  'desire'an*aot,e€iiicorpo- 
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Sbghoit  1.  Seit  maeHd  6y  the  'Senate^  and*  HoM^ebf 
Bepf^seHtatimsqftAeStiatecfO^ot'giafin  Ct^neral  A^^em^ 
hty  meiy '  and  it  is  bef^eby  enacted  bjf  the  auihbHty  if  the 
same^  That  the  said  David  H.  Mason^  John  D.  Pield^  junknr, 
J  ames  J.  Fieid^  Benjamin  .F.  Swanton^  and  ZehMt  H.  Ma- 
son^ and  such  persons  as  may  hereafter  become  subscribors 
and  stockholders  in  said  company,  and  their  successors  and 
assigns,  shall  be,  aud  they  are  hereby  created  and  constitu- 
ted a  body  politic  and  corporate,  by  the  name  and  style  of 
the  Dahlonega  Tanning  and  Leather  Manufacturing  Com- 
pany ;  and  by  that  name  shall  be,  and  they  are  hereby  made 
able  and  capable  in  law,  to  have,  receive,  purchase,  possess, 
enjoy,  and  retain,  to  them  and  their  successors  and  assigns, 
lauds,  rents,  tenements,  hereditaments,  goods,  chatties  and 
effects,  of  whatsoever  kind  or  nature,  or  quality,  the  same 
may  be ;  and  the  same  to  sell,  grant,  demise,  alien  and  dis- 
pose of;  to  sue  and  be  sued,  plead  and  be  im^eaded,  answer 
and  be  answered  unto,  defend  and  be  defended,  in  any 
court  of  law  or  equity,  or  any  other  place  whatever;  to  make 
and  have  a  common  seal,  the  same  to  break  alter  or  amend 
at  their  pleasure ;  and  also  to  ordain,  establish  and  put  in 
execution,  such  by-laws,  rules  and  retgulations,  as  shall  be 
necessary  and  proper  for  the  government  of  said  corporation : 
Prwided,  they  be  not  repugnant  to  the  laws  and  Constitution 
of  this  State  or  the  United  States ;  and  generally  to  do  and 
perfonn  all  and  singular  such  acts,  malters  atid  things  'as 
corpincaillonil  may  legally  do  and  perform,  §oft  the  purpose  of 
eanrying  intb  eflbct  the  objects  of  tlte  association :  Pnwided 
altfo,  the  capital  stodc  of  said  Company  shall  not«xee^ one 
hundred  thousand  dollars }  and  the  privileges  -  hereby  con- 
limed  shitU  be  held  and  enjoyed  for  the  term  of  twenty  yean 
fiom  the  passage  of  this  act,  and  iko  kmgen 

Ssa  2i  And  be  it  Jurthtr  enacted  hg  the  mtiheritif  efore^ 
eaktf  That  th^  private  property  of  the  stodrholders  be  imund 
forthe  payment  of  Uie  debts  of  the  Com)pany.  *    *  - 

Szc.  3.  And  beitjvrthet  enacted  by  the  aaiharitsr qfbre- 
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Mjtf,  Tfa«t  BxsfJIen  faeiaa  issufld  ogttiiut  said  incorponliMy 
may  be  levied  and  coUected  upon  a&d  out  of  the  pnvate 
piopercy  of  any  stockholder  or  stockholders  in  sakl  ineoiyo- 
ration. 

S0a4.  Jbtdbe  ii  fmthet  emacHd  by  iheautkorihf  i^ovt-^ 
said  J  That  notf.ing  in  this  corporation  shall  be  so  construed 
as  10  aodKURBe  said  oorporatkm  to  use  and  excrase  Banking 
priirilegss." 

The  following  is  the  latter  act : 
**  An  Act  to  facilitate  the  collection  of  Debts   against  Incor- 
porations and  the  Stockholders  thereo£ 

Section  1.  Be  it  enacted  by  the  Senate  and  House  qf 
Representatives  qf  the  State  qf  Oeorgia^  in  General  Assem- 
bly met  J  and  it  is  thereby  enacted  by  the  authority  qf  the 
same.  That  it  shall  and  may  be  lawful  for  plaintiiTs  or  com- 
plainants, within  one  month  after  the  institution  of  any  suit 
or  suits  at  law  or  equity  against  any  incorporation^  joint  stock 
or  manufacturing  company,  to  publish  once  a  week  for  four 
successire  weeks  in  some  public  gazette  of  this  State,  notice 
•  of  the  commencement  of  said  suit  or  suits,  and  said  publi- 
cation -shall  operate  as  notice  to  each  stockholder  in  said 
incorporation,  joint  stock  or  manufacturing  company,  for  the 
purposes  hereinafter  mentioned. 

Ssc,  Z,  And  be  it  further  etiaeied  by  the  authority  qfare* 
saidy  That  when  notice  ha^  been  given  at  aforesaid,  and  .a 
jndgnwnt  or  decnoe  has.  bee^  obtained  against  any  inciNcp9* 
ration^  joint  stock  or  manufiicturing  company,  where  the  iu^ 
dividuai  or  private  property  of  the  stockholden  is  bouad  ^ 
the  payment  of  the  whole  or  any  part  of  the  debts  of  said 
company,  e^Eecution  sha,ll  £rst  issue  agaipst  the  goods  and 
chatties,  lands  and  tenements  of  said  oon^panyi  and  upon 
the.re^uni  thereof  by  the  proper  officer,  w^^  the  entry  ^  no 
Cfrpocatepronrrty  to  be  found"  endorsed  thereon,  t^at  then 
and  in  that  case  it  shaJJ,  b^  tbf  du^  of  the  clerk  or  other  p^- 
cer,  upon  application  of  the  plaintiff,  his  agent  or  attorney, 
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•eoowpanied  wMi  a  oortaficttte,  as  hMeifiBftnr  disMCedtote 
obudaed,  foitbwith  to  issue  an  exacutkm  against  6tteb#f 
die  saidsiaeUioldefs  (ifceqairsd)  foffheir  falsble  part^-ihe 
said  debt  and  cost  of  suit,  in  proportion  to  their  respestiife 
-sImuss  ar  oilier  liahiKtiai  nader  thrir  ehaiter^af  iacoqiQra- 

ifMML 

Sac '3.  ^wtbe H  /imihermacied iy  ike tmih^rl^4i^bm' 
said.  That  it  shall  be  the  duty  of  the  president  -^xr  presid- 
ing offioery  by  whatever  name  he  may  be  dasiganAsd,  open 
uppltcation  of  the  phtintiff,  his  agent  or  attorney,  forthwith 
to  gire  a  certificate,  under  oath^  of  the  names  of  the  stockhol- 
den  in  said  company,  and  the  number  of  shares  owned  by 
each^  at  the  time  of  the  rendition  of  the  judgment  against  seid 
company. 

Sec.  4«  MSnd  be  it  /kirther  enacted  by  the  authority  qfhre- 
saidy  That  if  upon  application  by  the  plaintiff,  his  agent  or 
attorney,. to  the  president  or  presiding  officer  as  aforesaid, 
he  shall  refuse  to  give  a  certificate  as  aforesaid,  or  shall  ab- 
scond or  conceal  himself  to  ayoid  giving  the  same,  and  oath 
being  made  by  plaintiff,  his  agent  or  attorney  of  said  r^usal, 
.the  clerk  or  other  officer  is  hereby  required  to. issue  exwu- 
tion  against  said  president  or  presiding  officer  as  aforesaid, 
for  the  amount  of  principal,  interest  and  costs  of  said  suit 

Sac.  5.  ^nd  be  it  further  enacted  by  the  authority  t^are" 
^aidy  That  ifthe  president,  directors  or  otfierofficefs  of  said 
-company  shall  fiiil  or  refuse  to  defend  said  suit  orsaits, 
fntmghi  as  aforesaid,  any  oneor  more  of  tfie  stockholders  of 
said  company  shatt  be  permitted  by  the  Gourt^  befbve  which 
said  suit  or  suits  is  pending,  to  plrad  to«andtlefetid  the  same 
in  as  full'  and  ample  a  manner  as  said  company  in  its  totpo- 
-  rate  character  could  plead  to  and  defbnd  the  same 

^a  6.  ^nd»be  it  Jbrther  enacted  by  ihe  authority  trf^ore- 
saidj  ^That  the  defendant  or  defendants  in  execution,  udder 
'tfie  provisions  of  this  act,  shall  be  dntlded  to  aa  IHi^gaiity, 
under  tlie  same  irules,  regulations  andiescrictions  as  defoh- 
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dA«t$  va  io  ^wr  .Mrea  iup4«r  t^  a^sting  iMr»  <of  tUs 
Slate. 

sai4i  Thai  tbis  atal^ile  aball  be  uadarmowl  aipd  aowiruedias 
cumulative  of  the  common  law;  ^aAd  Ibat*  pill  I9.W0  land. paifs 
ef  la^wB  mUitatiiig  ^igaiut  the  camjo^aod  thia  eowtroftion 
Iberao^  ba»  and  \be  a^vna  are  bei? by.  rq^ed.'' 

JUd^kmAmmMj  mtand  b)r Ihia  kat  Aict,  to  anpanadeM 
iyq»eai(60  miftebof  the  charter  of  the  Taoimig  and  Laalhar 
rMa^wJartwaag  Coiapany  aa  roiUtaiad.afwist  ica  proviaiaoa  ? 

U  ia  JUBieaaoiiaUe  iko  aawoae  that  the  aame  body  of  omd, 
abeoUlettbe  .eane  aeMon  and  wUhiiiaixda]ra9ealherdira€t- 
ly  or  by  implication^  do  such  a  thing.  By  the  chailacy  the 
atac^khoidaiv^aremadeliahle.afl  parMieoi^  and  upon  a  jitdg- 
«M)»t  ftndaired  i^VAnat  the  ooi^HWituMa  only.  By  iJBie  genoial 
iaw^a^pto  natu  liability  only  iaereaAad;  and.a  very  dyiflbient 
mode  is  prescribed  for  enforcing  it. 

Ottr  .ei^uclttwkw  is,  that  the  laat  a^t  ia  aj^pUaaMa  ouly,  per- 
.hi^^and  inaaiso  intended,  to  those  -ineerpaffatMiina  whiah 
«flftade  their  members  individually  bound,  though  ratably  only, 
for -the  eoii>ozatieA  dabts^  and  which  dotnot  contain,  within 
thamaelvesy  a  amimary  lamady  for  ealsreing  tbia  paiaonal 
liahiUiy,  and  that  this  general  afatute  deas  not  repeal  the 
«apecial  act  psased  at  4he  .same  sesaiany  uppu  ^e  saia»  sub- 
ject 

[2.]  Is  the  defendant  a  stockholder,  and,  as  such,  liable 
injiis  natuaaland  private  capacity,  under  the  charier,  for  the 
creditor's  debt  ?  An  issue  was  tendered  by  the  plaintiff  and 
refused  by  the  Court,  to  establish  the  fact  that  he  was  not  only 
one  of  the  original  stockholders,  but  continued  to  be  such  up 
to  the  time  when  the  debt  was  contracted,  and  suit  instituted. 

That  Mr.  Mason  was  one  of  the  original  stockholders,  is 
not  denied.  The  act  of  incorporation  recites  the  fact  that  the 
charter  waa  granted  to  him  and  others  therein  named.    He 
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made  no  attempt  to  show  that  he  had  ever  tmnsferred  his 
stock  in  terms  of  the  act  of  1838,  to  regulate  the  settlements 
between  the  banking  institutions  of  this  State,  and  to  define 
the  liability  of  stockholders  who  shall  transfer  their  interest 
therein,  or  other  institutions.  ^ 

The  2d  section  of  that  act  declares  that,  ^where  the  stock- 
holders in  any  bank  or  other  corporation  are  indiyidually 
responsible  under  the  charters  thereof,  and  any  such  stock- 
holder shall  transfer  his  or  her  stodc,  be  or  she  shall  be  ex- 
empt from  all  liability  for  the  notes  and  contracts  of  such 
bank  or  other  corporation,  unless  he  or  she  reeeive  written 
notice  from  any  creditor  thereof  within  six  months-after  such 
transfer  (in  which  case  he  or  she  shall  not  be  exempt  from 
such  creditor's  claim.)  Provided,  such  stockholder  shall  gbve 
notice  once  a  qionth  for  six  months,  of  such  transfer  imme- 
diately thereafter,  in  two  newspapers  in  or  nearest  to  the  place 
where  such  bank  or  other  corporation  shall  keep  tfie  principal 
office,"  Cobb  112. 

Under  this  act  it  would  seem,  the  defendant  is  liable  as  a 
stockholder,  unless  he  alleges  and  proves  that  he  has  dis- 
chaxged  himself  according  to  the  provisions  of  this  statute. 

[3.]  As  to  the  other]point  made  in  the  bill  of  exceptions,  as 
to  illegality  being  the  proper  remedy,  we  hold  that  as  the  exe- 
cution against  the  corporation  is  made  to  operate  against  the 
stockholder,  that  he  is  so  fer  a  party  to  it  as  to  be  entitled  to 
this  remedy. 

Judgment  reversed. 
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No.  20. — W11J.1AM  G.  FiELD|  plaintiff  in  error,  w.  Willis 

PuTMAN,  defendant  in  error. 

[1.]  By  the  54th  section  of  the  Judiciary  Act  of  1799,  it  in  required,  that  where 
ehh»  patty  fn  any  eaitie,  in  tlie  Infetior  Court,  shall  except  to  any  proceed' 
ittga  afiectlBgr  the  mariu,  the  party  complaanini^  aball  preaeat  auch  exceptiooii 
in  vhtingt  signed  by  himself  or  his  attorney ;  and  if  the  same  shall  be  over- 
ruled by  tk£  Court,  he  may  apply  for  a  certiorari,  &c. 

HMj  That  while  it  is  true  that  the  Act  contemplates  the  exceptiDna  to  be  orer* 
rated  bf  tk*  Cewrti  la  term  time,  and  not  by  the  individaal  members,  acme 
month  or  more  after  the  ac^ourAment }  still  if  the  certiorari  be  granted  and  a 
return  made  thereto  by  the  proper  ofRcer,  it  is  evidence  upon  which  the  Jndge 
eff  the  Superior  Court  may  act^  especially  if  the  petition  for  certiorari  be 
awora  t*hy  tke  atlovney  of  ihm  party. 

[1}  ▲  cenN^iari  witt  lie  irom  the  decision  of  the  tnlerior  Court  sitting  ae  a 
h4MAtas  eorpvs  Court. 

[3.]  The  2d  section  of  the  Act  of  1815,  provides  that  "when  any  debtor  is  surren- 
dered by  his  security,  it  shall  not  be  lawftil  ibr  any  Court  to  discharge  sneh 
MAAr  ftom  ettetody,  baeauae  the  jail  fces  are  not  paid  or  aeeured,  unless  the 
Sheriffarjaiier  shall  .give  at  least  ten  days  prior  notice  in  writing  to  the 
plaintifl*  or  his  attorney,  who  shall  be  allowed  that  time  within  which  to  pay 
or  give  security  for  the  jail  fees.** 

BiU,  That  notiee  in  such  case  ia  mdi^ensaUe ;  and  in  the  opinion  of  a  ma* 
jpntjf  of  the  Court,  Jfidge  McDonald  dubitantt,  a  judgment  of  discharge  with- 
out it,  id  void,  and  may  be  treated  as  such  in  any  Court ;  and  the  Court  are 
unanimously  of  the  opinion  that  it  does  not  prelect  the  debtor  thus  discharg- 
M  ftofli  a  ta-artaat.  Is  any  oae  but  the  jailer  or  Sheriff,  entitled  to  the  bene- 
fit of  thin  prooeeding?  quere. 

[4.]  The  pay  allowed  the  jailer  for  keeping  a  prisoner,  is  462  cents  per  day. 

Certiorari,  in  Forsyth  Superior  Court.  Decision  by  Judge 
Tkippe,  at  September  Term,  1856. 

William  6.  Field,  the  plaintiff  in  error,  had  been  arrested 
by  capias  ad  satitfaeiendumj  issued  against  him  at  the  suit 
of  Willis  Putman;  he  gave  bond  and  security  for  his  ap- 
pearance, to  take  the  benefit  of  the  honest  debtors'  act  of 
1823.  At  the  term  of  the  Court  to  which  he  was  required 
to  appear,  not  aTailiog  himself  of  the  provisions  of  said  act, 
he  was  snnendeved  by  his  sureties,  and  the  Court  made 
an  order  that  he  be  imprisoned  in  the  common  jail  of  For- 
syth county,  until  he  make  a  disclosure  of  his  property  and 
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eActs,  and  give  the  notice  required  by  law;  Under  this  or- 
der, Field  was  confined  in  jail  for  about  nineteen  month's ; 
the  plaintiff  in  co.  9a,  paying  during  that  time  the  jaii  fees 
required  by  the  jailer.  On  the  15th  day  of  May,  1854,  Field 
applied  for  a  habeas  c&rpu9,  retumeble  before  the  Jnstioes  of 
the  rnferior  Conn,  claiming  ttv  be  dfsehai^ed  IKm  hid 
imprisonment,  on  the  ground  that  plaintiff  in  co.  so.  bad 
given  no  boodfor  jailer's  fees,  and  mere  tham  one  weefc^s  jail 
fees  for  dieting  prisoner  "was  due*  and  unpaid. 

Upon  hearing  the  application,  the  Inferior  Court  disch^- 
ed  tile  pnsoner^on  the  ground  that  the  jaM  feerhad  not  been 
paid  weekly,  as  required  by  statute  hi  sncH  case'pt<s*Hded;^ 

To  this  decision  of  the  Inferior  Court,  discharging  Fidd, 
Putman  excepted,  and  brought  the  same  for  review  and  re- 
venal,  by  eertioiari,  before  the  Superior  Court  The  Juftiees 
of  the  Inferior  Court  filed  their  answer  setting  fevlb  ih^in^i* 
going  facts,  and  after  ai^nKent,  this  Court  sustained  the  cer- 
tiorari, and  ordered  the  judgment  of  the  Juelieea  to  be  set 
asUke,  en  the  ground,  that  no  netioe  of  the  applieatieii  fon 
habeas  corpus^  on  the  trial,  either  verbal  or  otherwise,  had 
beack  given  to  the  pleiniiff  Putman  or  his  attorney.  And 
defendant  Field  by  his  comieel  enepted  te  tbiedeoisioByattd 
tenders  his  bill  of  exceptions. 

Baowv,  by  Walxxb^  for  plaintiff  in  error* 

Ixwiv,  for  defendant  in  error. 

JBj/  the  Cowrt.'^humpjan  J.  deliveiipg-  the  opioiocL 

The  first  question  to  be  considered  in  this  oase  is^  ovghl 
the  certiorari  to  have  been  dismissed  ? 

[L]  h-is  insisted  that  it  riioDldhttveberiifty  because  net  taken 
ooitn  oonrfbrmitywith  the  54tb  section  of  Ihe  Jndieiaiy  Aol 
of  •  1799.    That  seotion  |tfo vides*  that,  ^  when  either  party'  inr  r 
anf  eauseahaU  take  escepttone  to  siny  procecdinga  in  •al^r 
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cmm  aActuigitbe  r^id  oMrito  of  wch  cmim,  the  fmly.  am^ 
kuig  die  M«0  thidl  «ffur8tidb  oaceptioMni*  writMig^whiok^ 
AM  be  ligliiii.  byhinierif  or  hid  atloniejr ;  and  if  Iheaame^ 
Amil  h»  9m«fTmm  )ff  tie  C0tiri^  it  alMdl  aad  nnqr  jbe  lawM' 
for  such  pvty,  oo  giving  twtBljr  dajni'  nolioe  to  tke  oppoiila 
pwtgr  «r  hia  aMinty^^  to  apply  to  oao  of  the  Jtiiigiiii  of  the 
S«iyeriar  Oomt^and  ifsucb  Judge 'ihaU  deem  Aeaaid  ex^ 
celnioaaJo heiwfficaiati  he  shall  fairthiviih  iMwe  a  vnrit af 
oeniofaffi^direcledtotha  Clerk  of  soda  laleiior  Cemty  reqaiiw 
in^JiiaieaQenify  aiid  send  up  lo  ihe  noxtSttpirior  Ooort,  la 
be  h^iin  Iha  a«id  enoaty^  aU  the  prt>eeBfiogitia  theeatd' 
cause';  aad<at« the  mnn  mi  the  fikiperiar  Oourt  ^  whiek'said 
proceediags  shall  be  eertifled,  the  said  Sttpevior  Gowt^ahitt 
detendae  tfieieoa^and  oidcs  the  proosedinga  fa»  be  dismiandi 
o» ietiaaitbeaaiDe to  the  said  inlaiior CouH, wiib ondei to^ 
{HBaoead ia: Ibssaid isausa''    CW* SM. 

Iris  €evM0tf  tnie^  thai  the  mode  of  suing  out  this  eettie^ 
lart,  #As«tidl'aeiiiet  ore^n  a  eabsttlntiiit  cemplialiM  WMir 
the  stalMta    The  eseeptiom  i«  writiag  hSTe  to  be  signed  hf 
iktpm^  tma  otfiffukd  bfn  fM  CoeM,  and  not  bf  the  hKH^ 
yidnid  membeniy  soale  thiitiy*daye  or  more  after  the  ad)eeM^ 
meat-of  thoOeinrt;  stiU,  in^uiarasthe'  preoeedings  ma^ 
have  been,  itwss  Worth  som^thiiig  to  the  Jndge  of  th^' 
Suj^rior  Coun,  in  certilytng  to  him  as  to  what  did  transpire' 
in  the  caaee;  espeoMly^ as  f be  rrtnrM  wm  nad^  by  the  pto- 
per  ofioer,  admitting  the  truth  of  the  faets  contained  in  the 
ezceptiona    The  Courts  shotlld  look  to  the  substance  ctf 
thh)^    Suppose  a  MH  af«is  filed  prsiyrng  an  injunetion, 
ivfaidt  the  cmtfpiaiifsiit  hadotnittei  to*  verify^  the  delMdim 
heuMfver^  overtoeking  the  defect,  puts  in  his  answer,  confes- 
sidg^Hie  Aeti  apofrWhic^  the  equity  of  the  bttl  rest^,  would 
the  ittjonotiou  be  dissolved  ?    Btit  a  sufficient,  and  perhaps* 
a  awre  satlsfastoiy  aae^er  te  the  ebjeetimi  is,  that  thepeti- 
tJotolbfoeitiofart  wii*sil^ofn  to  by  Mr.  George  N.  Lester,  tfiO' 
aaamejMif  >Plrttoaa.    A  patty  in  the  Inferior  Otmn  is  not 
obliged  to  proeiBSd  onder  the  Jildroiary  Act  of  17M.    He  ie 
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entitiod  under  ihaAetof  lail,  {Cobb  5^,)  tobnng  hu  car- 
tioiari  upoa  affidarit  as  in  Jusdoes' Courts.  Why  not?  And 
at  any  time  within  six  moaths. after  the  case  haabetn  deler* 
niiaed  in  the  Couet  below.  {Cobb  6M.)  And  in  this- new  of 
it,  there  is  no  difficulty  in  the  casa 

;  [8.]  The  <piestion  has  been  •  raised,  whether  a  certiomri 
will  lie  from  the  deoiaion  of  the  Inferior  Court,  sitting  a^  a 
habeas  corpus  Court?  We  have  no  doubt  upon  thai  sub- 
ject The  Justioes  of  the  Inferior  Court  are  a  permanent 
body  of  magistracy;  and  whensilting.asaAoAecM'eofjMuCourt, 
a  jurisdiction  conferred  upon  them  bylaw,  they  are  a  Court 
of  laooid,  and  have  a  Claik  Such  was  not  the  case^of 
Memrdms.  Heardj  17  Oa.  R^  730. 

.i[a]  Then  comes  up  the  question  of  notioai  -We  hold  it 
was  indispensable  in  thia  cas&  Thiadebtcnr  waacoMHuHed 
to  jail  upon  a  surrendtt  by  his  seourity.  The<  caas  coBae 
qi^utly  falls  under  the  Act  of  1845^  aod  notihf  i  Aet  of  1847. 
The  second  section  of  the  Act  of  lA4«y  euaotS;.  thai,  '^  wh(Bn 
any  debtor,  ^0#r .  giving  baiJl  on  sepuniy,  on  inema  or  |&nal 
pDoopsSy  shall  be  surreodeicd by  his  bailor  aecurity,  and 
committed  by  the  Sheriff  to  jail ;  it  shall  nol  be  lai^fliL  ^r 
any  Court  to  discharge  such  debtor  from  custody,'  because  of 
the  jail  fees  not  being  paid  or  secured^  unless  the.  Sheriff  or 
j%Uer  sl^sll  give  at  least  ten  days  prior  .notice  in  writing,  to  the 
plaintiff  or  his  attomoy»  who  shaU  be  aUovisd  that  time  with- 
in which  to  pay  or  give  security  for  the  jail  f<m»  tand.f here- 
by prevent  such  disohaq^^'     Cobb  ^U        *    .         ' 

Jtls  oopceded  the  notice  was  opt  given.  It  could  ool  be 
<]^pe||89d  with.  It  was  to  enable  the  emdiloriif  .in  ddMt, 
to  pay  the  £bws»  and  thus  eomply  with  the  lam  Ai|d  when 
ttie-s^uto  aays,  that  it  shall  not  beJmn^d  Son  ihoCoaort  to 
disohaige  the  debtor,  unless  this  notiee  is  give«y  I.hold^  as 
dptamc^oritir  of  this  Court,  that  the  judgmemt.ia  voidi  if  sftt- 
des^d .  in.  defiance  of  th^  ad.  It  is  a  aulUly*  -and  B^y:.hetso 
treated  every  where  and  by  any  body,  aiul  the  dehlos^illiay 
hfi^  ro-arrest^,  notwithstanding  such  dischaige.    Moreover, 


ATLAlfTA,  MASCR  TBKM,  185T.  97 

Fim\d  TS.  PutOMB. 


I  am  strongly  inclined  to  the  opinion,  that  the  applicatton  in 
snch  caeeSy  should  proceed  from  the  Sheiiff  or  Jailer,  and  not 
at  die  instance  of  the  debtor.  The  act  was  {msaed  l!nr  the 
protection  of  the  county  and  its  officers,  and  not  for  the  bene- 
fit of  the  debtor. 

Nor  did  the  casual  appearance  of  Mr.  Kfohard  Lester,  irho 
was  not  the  attotney  of  Puttnan,  dispense  with  the  necessity 
of  the  notice. 

[4.]  As  the  question  is  fiiirly  presented,  we  deem  it  best 
to  settle  what  are  the  fees  due  the  jailer* 

Under  the  original  fee  bill,  he  was  entitled  to  S7^  cents  for 
the  boatd  of  aprieener.  .  {PHnee  flOii)  There  wws  two  acts 
passed  in  1818,  each  adding  M  per  cattt  to  the  original  fees 
allowed  the  jailer;  one  the  8th  and  the  other  the  19th  of 
Dedbmber,  of  thut  year.  {Lamai^a  Dig.  IM,  MB.)  On  the 
l€tii  of  Deoeraber;  1819,  an  act  was  passed  increasing  the 
fides  of  eMMy  ofiesn  (jailers  ineluded,)  M  per  cent,  on  tfie 
rate  estabtished  previous  to  the  1st  of  December,  1818 ;  and 
repealing  att  laws  and  parts  of  laws,  militating  against  the 
act  {Lmmat  99a)  And  die  nniform  decision  for  forty 
yeais,  (eairing  one,)  upon  these  statutes,  has  been  that  the 
Acts  of  1819,  were  superseded  by  the  Act  of  1819 1  amd  that 
95  per  cent  only  was  to  be  added  to  the  original  fee  bill 
The  95  peroent  9m»r  be  added,  for  it  is  the  last  act  upon  the 
snbjeot  And  if  yon  super  add  to  this  the  50  per  cent  allow- 
ed the  jailor  alone,  under  cme  of  the  Acts  of  1818,  and  his 
fises  will  be  upwards  of  66  cents  per  day,  instead  of  56^, 
claimed  in  this  case ;  and  add  the  other  50  given  to  the  jailer 
IB  oommon  witfi  the  other  county  oilcers,  under  the  other 
Aet  of  1818,  and  it  will  make  his  foes  upwards  of  89  cents. 
We  are  satisfied  Aat  the  jailer  in  common  with  the  other 
county  officers,  is  entitled  to  the  original  fee  of  97}  wi^  95 
per  cent  wMed,  mahing  his  pay  49|,  and  not  59|.  Indeed 
drare  is  no  view  of  these  sereial  acts,  which  would  justify 
this  last  sunk 

Judgment  affirmed. 
\ou  zxii.    7 


98  SUPR^lM^^COUfiT'  OF .  CfEXiBatiL 


Brock  vs.  The  StU*  of  Georgia. 


* 

No,  21.— Thomas   W.  Bbock,   plaintiff  ijx  eitiox,   w.  Thb 
State  of  Georgia,  defendant  in  erroi: 

[1.]  The  presentment  of  a  party  by  a  Grand  Jury,  is  an  accusation,  is  an  in- 
dictment, a  prosecution,  and  when  the  Grand  Jury  malMs  a  presentment,  it 
«rre*l»  %kfi  stttvlie  «f  Umifoitiops. 

f{9.]  To  justii^  a  C0iiit  to  .^ve  a  ch«qg&  loil^  ^ry  rAW>^<ii^  q^ffV^it  l^« 
pleadings  and  evidence  must  authorize  it. 

[3.]  To  enforce  the  payment  of  a  fine,  the  Court  may  imprison  the  defendant, 
tend  it  is  not  error  to  express  In  the  sentence,  a  limit  beyond  which  the  im- 
prisonmeat  •hall  not  extendf  U  the  fin«  it  ncvt  paMi 

ledidnfliit  for  Gaoning,  fiotn   FmwjrA  Supetior  Caiirt 
.  -Tri^:beiMre  Judge  Bhowk,  ^tF^bruaiy  ^entt,  1M7. 

Tlie  d^fwdanl  ij;i\tbe  QMUt  belaw,  a^Mlw  4V.  Jkmk^ 
.  ,waft  ^p^iallir  pitesented  by  ihe  Gr^sd  (Juty  ^  S^mfiti  iwui- 
<y,(iit  August  Term,  1866)  for  tbe^ff€iioe.<ifipla7ittg  andbet- 
.  ting-  iLt  *qBjdth  U  vaa  «9r6Qd  b^tvireetii  ^efcadainfa  4M>uiifiel 
midibe  &oii€ttiO0  Gi^n^mly  tbat  iIm  f0im^  .'Wo«J^ 
^lakiag  out  ^nd  filing  ibe  indictmrnt  upon  tfi«aptoial  pie- 
0^jUimnt^  ijCthelAtt^  w<Hild  cMNv^ider  tb^e  indiotoifiitti&iusd'ULd 
4ied  ««  Qf  tbiLt  day^  the  i9lh  Fefaru«ryy  1861  j  and  lallow  >tbe 
dtfeiMlant  ^tb^  bewfll  olitbeiiplea  of  thi»  staaila  of,  limiitttiaQis : 
l^.the  fQllewing:  «ntiy  wiu»  todofapd  <«i  Ae  pwBettf arat : 
^.^  We  waiYe  an  ariwgfiiitiaDi,  4ttd<  ceMoei  jtO'dsiMder  tbjei  ihill 
cif 'indiotmont  as  filed  of  ta-day^  Ifitb  F^biTuary  T^iB|;i9&7, 
(sigMd)  by  G«  W.  l«e6ler«Dd  W.  J«  Peepieoy  defendaafa  at- 
torney;" 

Before  fgoing  into  the  thal^  defeadanlfs  cmixkmldmmtrrtd 
lo  the  indictment  and  mored  the  Court  itd  take  a  v^ietof 
not  guilty^  upon  the  ground  that  the  iojUotmeftt  ahowed  upen 
Us  &ce  titat  the  satne  was  not  fduod  and  ^ed  .withiAttvro 
yeare*  after  the'commumoQ.  of  the  .otfeouiei  letiaiged  itbereiiiy 
.ettd  that'tb^  eame'Was  barrediby  the  statvteof  iisutatelis 
The  Court  oTerruled  the  demurrer  and  u)otiont^j«i»d^d^iMii- 
ant  ea^^ited. 
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After  the  testimony  was  olosed,  defendant's  eovssel  reques- 
ted the  Court  to  ehaige  the  jury  that  if  the  indictment  upon 
its  &ce  showed,  andthey  believed  from  the  evidence,  that  the 
offence  was  committed  two  years  before  the  ftidtog:  of  the 
indictment,  ihax  the  aaipe  was  barred  by  the  statute  of  limi- 
tatioBis,  and  that  the  defendant  ought  to  be  aoquitted :  which 
ebaxg^  the  €oait  refused  to  give,  but  charged  the  jury,  that 
if  the  special  presentment  was  found  within  two  years  from 
the  coa^Qussion  of  the  oienoe,  that  the  defendant  was  hot 
{HOteeCed  by  the  statute  of  limitatioBs,  although  the  indiet-^ 
meat  was  not  made  out  until  afier  the  lapae  of  two  years 
Aom  'IhA  tiB>e  of  the  eonunission  of  die  odeuce^  and  if  they 
were  sataafied  from  the  cvideuee  that  the  defendant*  had  eon- 
mattedi  the  oifoioe  at  any  time  within  two  yeaia  prior  to  the 
iuAng'Of  'the  tpeoisl  pMBenlMeat,  that  (he  etatnte  was  no 
bar,  and  tb^  should  fiddd  defeiMiant  guilty.  To  which 
ehaigps  ejfed  r«f usal  to  oharge,  defendant  excepted  The  jury 
feund  .|he4efe|idant  guilty;  and  the  Court  sentenced  him  to 
pay  la  &ie  of  iSH)0,  and  cost  of  suit ;  and  on  failure  to  fwiy 
the  same,  to  Ibree-  moAths  imprisonment,  imlees  said  &ne  and 
eeslB  -woe  sooner  paid*  To  which  judgment  and  sentence, 
defendant  excepted. 

Attd  thereupon  coumsel  fer  defendant  tendered  their  bill  of 
ei€eii,tkw6,  and  assign  sirenmr  the  rulings,  judgment,  charges, 
and  lefosals  to  diarge  above  excepted  to. 

t  '     • 

Irwii?  &  Lesteb  ;  and  W-  J«  PjcapirSS^  for  plaintiff  in 
error. 

Sol.  G£N£iAL,  for  defendant  in  error. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

Vhe  (Aefendant  •  was  presented  at  the  August  Teim'  of 
(18i6,iefitherBiiperior  Court  of  Forsyth  cminty.  'The  offence 
ms43faaiged<toiuwre  been  committed  en  the  14th  day 'of 
November,  1854.    The  Solicitor  General  and  the  defendant's 
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counsel  entered  into  an  agreement  before  the  trial,  in  the  foU 
lowing  words :  ^  We  waive  an  arraignment,  and  cimsent  to 
consider  the  bill  of  indictment  as  filed  as  of  to-day,  I9th  of 
February  Term,  1857." 

[1.]  The  defendant's  counsel  demurred  to  tfie  bill  of  in- 
dictment on  the  ground  that  it  showed  on  its  &ce,  that  it  was 
not  found  and  filed  in  the  proper  Court  within  two  years  from 
the  commiiision  of  the  offence,  as  charged  therein,  and  that 
the  ofience  was  barred  by  the  statute  of  limitations.  The 
Court  OTermled  the  demurrer.  The  counsel  for  the  prisoner 
excepted  The  indictment  shows  that  it  was  found  by  the 
Grand  Jury  at  August  Term,  1856,  and  that  the  offence  was 
eommitted  in  NoTember,  1854.  Two  years  had  not  inter- 
vened between  the  commission  of  the  oflence  and  the  find- 
^'  ing  of  the  bill  o£  indictment  The  presentment  is  the  in- 
/dictment.  If  the  offence  is  charged  by  the  Grand  Jury  in 
the  presentment,  the  indictment  is  dien  found,  for  the  duty 
of  that,  and  all  other  Grand  Juries,  is  at  an  end  on  that  aceu- 
sation,  unless  it  be  quashed  or  a  noli prosequihe  entered.  The 
charge  is  complete,  and  it  is  sufficient,  so  for  as  the  grand 
inquest  is  concerned,  to  put  the  accused  on  his  trial  before 
the  Jury. 

[2.}  The  chaige  of  the  Court  to  the  jury  is  sustained  by 
the  testimony.  The  indictment  charges  the  oflbnce  to  have 
been  committed  within  two  years  before  the  presentment  or 
indictment,  and  the  proof  supports  it.  It  would  have  been 
error  to  have  chained  as  requested. 

[3.]  The  ground  of  error  assigned  on  the  judgment  of  the 
Court,  is  that  the  Court  sentenced  the  defe^idant  to  be  im- 
prisoned for  three  months  in  the  common  jail  On  examin- 
ing the  record,  we  find  that  the  judgment  of  the  Court  does 
not  sustain  the  assignment  The  judgment  is  that  the  de- 
fendant pay  a  fine  of  one  hundred  dollars  and  <be  ndltts  of 
the  prosecutioui  and  on  failure  to  pay  the  same,  that  he  be 
committed  to  the  common  jail  of  the  county  foi^  d&ree  months, 
unless  Uie  fine  and  costs  be  sooner  paid. 
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The  penalty  for  the  offence  of  which  the  defendant  was 
convicted  is  pecuniaiy  ahogether.  The  Court,  on  imposing 
the  penalty,  may  enforce  its  payment  hy  adjudging  that  the 
partjc/  coDvicSed  be  committed  until  the  fine  and  costs  are 
paid  The  imprisonment  is  no  part  of  the  penalty  imposed, 
but  it  is  the  means  and  the  legal  means  of  enforcing  the 
judgment  of  the  Court  Such  is  the  judgment  in  this  case. 
The  imprisonment  is  not  ordered  as  a  penalty,  and  the  judg- 
ment is  not  in  the  aiternatlye,  and  the  imprisonment,  when 
soffered,  is  not  a  discharge  of  the  penalty.  That  still  remains. 
The  judgment,  as  pronounoed,  is  milder  and  more  fitvorable 
to  the  prisoner  than  the  ordinary  judgment-^o  stand  com- 
mitted until  the  fine  is  paid — for  under  this  sentence,  if  he 
payv  the  fine  and  costs  before  the  expiration  of  three  months/r 
he  is  to  be  ^scharged,  and  whether  he  pays  or  not,  at  th^ 
expiration  of  three  months  he  is  to  be  discharged. 


Judgment  affirmed. 


No.  22. — JosxPH  Davis,  plaintiff'   in  error,  vs.  Thb   Stats 

OF  Gsoaou,  defendant  in  error. 

An  indictment  against  a  person  for  playing  snd  betting  at  cards,  ought  to  state 
enough  to  show  whether  the  person  with  whom  the  playing  and  betting  was 
done,  wM  a  wkite  pcfsoa  or  a  negro. 

indictment  for  playing  and  betting  at  cards,  from  Chero- 
Jkee  Superior  Court  Tried  before  Judge  Baowir,  at  February 
Term,  1853. 

The  testimony  havixig  closed,  defendant's  counsel  demur- 
red to  the  indictmmty  and  moved  for  a  verdict  of  ac<|uittal  of 
the  defendant,  on  the  ground  that  said  indictment  in  one  and 


I 
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the  only  count  in  Che  same,  charged  nine  difiereot  and  dis> 
tinct  offences,  to-wit:  playing  and  betting  for  money  f  ad 
other  things  of  value  at  a  game  of  faro,  loo,  bri^^  bluff,  three 
up,  seven  up,  pokea:,  vingtuu,  eucher^  and  other  gaoMs  play- 
ed at  cards ;  and  on  the  further  ground,  that  said  indictmBut 
did  not  charge  or  allege  how,  in  what  manner,  or  uMhwhxnm 
the  defendant  did  play  and  bet  i-'^e  defendant  being  the 
only  person  indicted,  and  it  being  no  where  ehaigedor  al- 
leged that  defendant  played  and  bet  with  aay  person,  and 
that  be  could  not  commit  the  ofii^ce  by  himseli 

The  Courto¥erruled  the  demurrer,  and  refused  the  motion; 
and  defendant's  counsel  excepted. 

'l^he  jury  found  the  defendant  guilty.  Defendant  moFsd 
to  set  aside  the  verdiet  and  for  a  new  trial,  upon  the  gmottd 
above  taken,  which  motion  the  Court  overruled,  and  refased, 
and  thereupon  defendant  tenders  his'  bill  of  exnepiioiifi, 

Woan;  Iawkm  &  LssTiut,  for  plaintiff  in  error.  * 
Sol.  General,  for  defendant  in  error. 

By  the  Court, — Benning,  J.  delivering  the  opinion. 

The  first  ground  of  the  demurrer  was  abandoned  ki  def- 
erence to  the'decfsion  in  Wingard  aivd  ffam  vi^iht  State, 
in  13  Geo.  Rep.,  3^6.  See  also,  a  similar  case,  elecided  at 
Macon,  January  Term,  1857. 

The  indictment  did  not  state  who  it  was  with  whom  the 
accused  played  and  bet  This  was  the  seoondg^imdof the 
demurrer,  and  this,  we  think;  was  a  good  ground.  There  is 
a  statute  which  prohibits  playing  and  bfetthig^ht  cai^fe  with 
negroes,  as  weflas  a  statute  which  prohibits  playing  and' bet* 
ting  at  cards  with  white  persons,  and  the  punishment^  uncfet* 
the  former  statute  may  be  much  more  severe  than  it  can  be 
undet-the  Irftt!^  Cb*»  7>f^.' S20,-837.  Which  of  tllese 
statiittes  ir^fe  it 'that  the  iwHctrnentintendfed  to  say  1i^*  bedi  * 
vTb»atWl'>  ■  iti^  impossiWfe  to  tell.  *  The  chat^e'iWH  fitdtW-" 
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er,  and  therefore,  a  verdict  of  giiilty  would  snstain  a  sen- 
tence founded  on  either. 

We  think,  that  an  indictment  that  is  so  unceitain,  as  to 
expose  Ae  a<56ii8ed  to  such  a  danger  as  this,  is  too  uncertain 
to  he  good.  And  consequently,  we  hold  that  the  Court  below 
erred  in  not  sustaining  the  demurrer. 

Judgment  revetsedL 


No.  f9;— JlBF^Barr  Sandsbs,  plaintitf  in  error,  vs.  Thomas  N. 

WkiTF,  d^ndnnt  in-  error. 


X«w  trist  gncted  in  Jnctice^  Cbwt,  beMuse  verdict  of  the  Jury  wM  not  ftua* 
tamed  by  the  evidence. 

Certiorari,  in  Cherokee  Superior  Court.  Decision  by  Judge 
Tbippe,  at  October  adjourned  Term,  1856. 

Thomas  N.  White  sued  Jeffrey  Sanders  and  Joseph  Thomp- 
son in  a  Justice's  Court  on  an  account  for  twenty-two  dollars 
and  eighty  cents,  ^  for  cash  paid  to  Clerk  and  Sheriff,  and  for 
balance  of  debt  to  Thomas  N.  White,  due  by  said  defend- 
ant'' At  the  appeamnce  Term,  Sanders  pleaded  the  genertil 
issue:  At  the  trial  Term,  judgment  was  given  for  the  plaintiff, 
for  the  amount  sued  for.  Sanders  appealed  but  Isiiled  to  pay 
the  cost;  «nd- give  secwrity  within  four  days,  as  vequiradby 
law.  •  At  the  May  Teonm  of  the  Justiee^  C«o«t^  both  paorties 
being  present^  White  propoaed  to  Sanders  tbatbci  would  gvre 
him  ft  jtnry  tttal,  ^  if  he  wou}d  coatply  witii  theiaw^  and  be 
satisfied  with  a  jury  trial,  and  that  both  parties  >sbould' stand 
to  the  veidict  of  the  jury,"  which*  Sandvrs  agreed  to  do.  At 
the^iiiBe  T^mi  the  case  wa»  tried.  White  proved  by  a  wil> 
nesa^  that  he,  witness^  was  at  Csnton  with  hia  wagon  andSani 
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ders  asked  him  to  wait  on  him,  that  there  was  a  man  in 
Jail  that  he  wanted  to  get  out  as  soon  as  he  could  see  White. 
Witness  told  him  to  be  in  a  hurry,  and  when  Sanders  retuni- 
ed,  Joseph  Thompson  and  White  were  with  him,  and  all 
rode  in  his  wagon,  and  he  heard  Sanders  tell  White  that  if 
Prather  did  not  sign  the  note,  that  he  was  in  for  it  This 
seemed  to  be  the  promise  to  pay  the  account  upon  which 
plaintiff  relied 

Samuel  Weil,  defendant's  attorney,  raised  a  point  upon  the 
statute  of  frauds,  and  wished  to  read  the  law  upon  that  8ub< 
ject,  which  the  Justices  would  not  permit  him  to  do.  The 
case  was  submitted  to  the  jury,  who  found  for  White  $22  80  { 
and  Sanders  excepted  on  the  ground,  that  his  attorney  was 
not  allowed  to  read  the  4th  section  of  the  statute  of  fmuds, 
and  because  there  was  no  evidence  to  sustain  the  verdict  of 
the  jury,  and  that  if  there  was  any  evidence,  it  showed  a  ver- 
bal promise  to  pay  the  debt  of  another;  and  by  certiorari 
brought  the  case  for  review  before  the  Superior  Court,  and 
the  presiding  Judge  of  that  Ckwrt  ordered  the  certiomri  to  be 
dismissed,  and  Sanders  by  his  counsel  excepted 

Weil,  for  plaintiff  in  error. 
White,  for  defendant  in  error. 

Bjf  the  Court — ^McDokaxj),  J.  delivering  the  opinion. 

This  Court  can  take  no  notice  of  the  baigain  between  the 
parties,  shown  in  the  record,  that  if  the  plaintiff  would  al- 
low the  defendant  a  jury  trial,  he  would  abide  the  vmdkl, 
whatever  it  might  be.  The  defendant's  refusal  to  comply 
with  his  contract  is  no  ground  upon  which  we  can  reAise  to 
determine  on  the  case,  as  it  properly  comes  up. 

We  have  carefully  examined  the  record,  and  find  no  evi* 
dence  to  sustain  the  verdict  of  the  Jury.  The  account  8«ed 
on  is  for  costs  paid  Clerk  and  Sheriff  and  balance  of  debt 
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due  pkintifl^  Whtta.  The  proof  is,  that  defendant  Sanders 
asked  witness  who  was  leaving  town  witfi  his  wagon,  to  wait 
on  him,  that  there  was  a  man  in  jail  that  he  wanted  to  get 
out  as  soon  as  he  could  see  White.  This  is  certainly  evi- 
dence to  be  submitted  to  the  jury,  and  was  proper  and  rele- 
vant to  proTO  that  Sanders  wanted  to  employ  White  to  get 
some  person  discharged  from  jaiL  When  Sanders  returned, 
White  and  Joseph  Thompson  were  with  hinu  There  is  no 
evidence  that  Thompson  or  any  one  else  was  in  jail,  or  that 
White  Tendered  professional  services  in  having  him  discharge 
ed,  nor  is  there  the  slightest  proof  of  the  value  of  the  services. 
The  witness  states  further,  that  he  heard  Sanders  tell  White 
that  if  Prater  did  not  sign  the  note,  that  he  Sanders  was  in 
for  it  Neither  the  amount  of  the  note  nor  the  considera- 
tion  for  which  it  was  to  be  given,  nor  to  whom  it  was  pajra- 
ble,  was  in  proo£ 

We  think  that  the  Court  below  ought  to  have  granted  a 
new  trial,  on  the  ground  that  the  verdict  of  the  jury  was 
contrary  to  evidence,  and  we  reverse  his  judgment 

Judgment  reversed. 


No.  24. — ^Thomas   Milsaps,  plaintiff  in  error,  vs.  Joseph 

Johnson,  defendant  in  error. 


A  fSft  imm  ndion  doM  not  lie  is  thw  8tn(o  to  rtoover  tko  pentUf  fiven  bf  Iks 
33.  Henry  8th,  for  the  sale  of  pretended  title*  to  laod. 

Debt  qui  tanij  from  Fannin  Superior  Court     Decision  by 
Judge  Tbippb,  at  November  Term,  1856. 

The  plaintiff,  Thomas  Milsaps,  brought  an  action  of  debt, 
qu!  iamy  against  Joseph  Johnson,  junior,  to  recover  the  pen- 
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alty.  prescribed  by  statute  3a«  Henry  8,  iSee.  2,^  fpr  baifain- 
ing  for^  ami  buyiiaig  a  pretended  title  to  a  lot  of  laud,  of 
which  plaintiff  was  seissed  and  possessed*  The  amount  sued 
for  was  two  thousand  .dollars,  the  alleged  value  of:  the  laadh 

The  defendant  denuirred  to  the  deolaration,  on  the  gjrouod 
that  the  said  statute  of  Henry  8th,  w-as  not  of  foroeio  G^ec^* 
gia^  and  that  an  action  for  buying  a  preimded  tMW '  woi^ild 
not  lie  in  this  State. 

The  Court  siustained  the  denaurrer,  andiUsmissed  plaintiSi» 
actioxi,  and. to  this  dedsion  counsel  for  plaintiff  exp^ts^  &c« 

Wm»  MMiBL'nn^  for  plaintiff  in  erroc  .   ;  . 

■  ■  * 

UNDBSMToon^  lor  d^odant  m  ecror. 

By  the  Court. — Lumpkin,  J.  delivering  the*opiuipni 

Is  a  party  in  this  State  ent^t}^  to  a  fui  tamsi^tionpU^  re- 
cover the  pevaUy  pr^cribed  by  the  3iS<  Kenry  a^h)^  fon  :tbe  ^aJ^ 
of  a  pretended,  or  as  it  is  sometimes  called,  a  pretense  title  to 
land  ? 

It  is  exceedingly  questionable  whether  any  portion  of  this 
act  ought  ever  to  have  been  adopted  by  our  Courts,  for  the 
simple  reason,  that  the  policy  in  which  this  statute  originated, 
does  not  and  never  did  exist  here.  When  this  Court  was 
oi^anized,  it  found  that  it  was  enforced  pretty  generally  by 
the, Circuit  Courts  in  this  State,  in  a  very  Jimited  fqtm  \  and^ 
in  this,  as  in  other  case^,  we  acquiesced  in  the  decisions  as 
we  found  them  ;  and  hence  recognized  the  doctrine  in  Pitts 
against  BuUardi  (8;  Gcu  Rqa.  5,)  and  subsequent  -caaea  Btit. 
so  far  as  we  know,  it  has  never  been  supposed,  that  the  tight 
to  sue  for  the  penalty  given  by  this  statute^  had  been  adopjt- 
ed  here.  Neither  the  books  of  reports,  beginning  with  tbe 
elder  Charlton,  nor  tradition  itself,  furnish  any  such  case. 
Indeady  our  £lourt3  Mve  n€ive:r  eye^  held,.  tbfBijk  t\|relve  .)9)Q.utlis 
preyiousipc^esaioiv  was.  Aecessar]i  ^  requiied  b)r.  the  JBi^-: 
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iish*  Statute,  in  ordw  to  8elL  The  object  of  the  law  was  ua- 
deiBtood  liere  as  being  to  prevent  the  sale  of  law  suits,  it  was 
sufficient,  if  there  was  no  adverse  possesion  held  by  another 
at  the  making  of  the  deed.     {See  3.  Go.  Rep.  1 7.) 

We  have  a  right  to  infer  therefore,  that  the  penal  portion 
of  this  statute^  wcub  not  usually  of  force  in  this  State  previ- 
ous to  our  adopting  statute.  For  if  otherwise^  why  practi** 
cally  disused  since  the  memory  of  the  Bar  ?  In  none  of  the 
aiguments  submitted  to  tbis  Court  upon  the  38.  H^nty  Stk, 
has  it  been  assumed  or  supposed,  that  the- penal  part  of  the 
aot  was  of  force.  On  tho  contrary,  it  has  been  uniformly 
re{Nidiated.  The  sane  seems  to  be  true  in  other  Stated  of 
the  Union,  a .  great  majodrity  of  whom,  have  adopted  this 
statute  in  the  modified  form  it  has  been  hera 

It  is  common,  as  in  the  43d  of  Elizabeth,  respecting  char- 
itable uses,  to  adopt  a  portion  of  a  British  statute  so  far  as 
deemed  applicable  to  the  wants  and  condition  of  our  country, 
and  diff^^rd  or  r^^l  the  balance. 

Judgment  affirmed. 


No.  25. — ^JoHN  W.  Beaver,  plaintiff  in  error,  vs.  Isaac  Mor- 
rison, defendant  in  error. 

T^.dmwv  of  A  Ictt  of  luad  di«dt  -  After  Jiif  doath  a  grtotfor  the  lot  wm  i9«ietl 
ia  hi^  a4me.  A^er.'the  muing  of  the  ^rant,  letters  of  admiaistratioa  were  ta- 
ken out  on  his  estate. 

IMA.  tbat  br  the  letters,  the  legal  title  to  the  lot  V6ftted  in  the  atlmfhistrator,' 
•Q  that  he  aiiipht  ttaintalo  «j90fmeat  fat  the  tot. 

Ejectment,  from   Fannin    Superior   Court     Tried  before 
Judge  Thtppe,  at  November  Term,  1856. 

This  was  an  actten  of  ^ctment,  brought  by  John  Doe, 
ex  dem.,  Iidaao  Morrison  administrator  of  William  Bates, 
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deceased^  against  Richard  Roe,  casual  ejector,  and  John  W. 
Beaver,  tenant  in  possession,  for  the  recovery  of  a  lot  of  land 
situated  in  the  county  of  Fannin. 

On  the  trial,  plaintiff  proved  that  William  Bates,  lessor's 
intestate,  died  prior  to  the  year  1840.  That  the  grant  from 
the  State  of  Georgia  to  the  said  Bates,  who  was  the  drawer  of 
the  lot,  was  issued  and  bore  date  in  the  year  1843.  The 
letters  of  administration  to  Morrison,  and  the  order  of  the 
Court  of  Ordinary,  appointing  him  administrator  of  said 
Bates,  were  dated  in  1854. 

The  Court  charged  the  jury  that  the  grant  in  1843,  vested 
the  title  to  the  land  in  Morrison  the  administrator,  and  that 
he  could  recover  on  that  title.  To  which  charge  defendant's 
counsel  excepted,and  now  assigns  the  same  as  error. 

Underwood,  for  plaintiff  in  error, 

Wm.  Martin,  represented  by  B.  Y.  Martin,  for  defendant 
in  error. 

By  the  Court. — Benning^  J.  delivering  the  opinion. 

Was  the  charge  right  ?  we  think  that  it  was. 

In  1813,  the  L^slature  passed  an  Act,  containing  a  sec- 
tion in  these  words:  "  That  all  grants  which  have  or  may  be 
issued  by  the  Governor  of  this  State,  to  persons  who  have 
been  or  may  be  dead  before  the  issuing  or  signing  of  the 
same,  shall  be  deemed,  held  and  considered,  as  valid  and  le- 
gal in  law,  as  if  the  said  grantee  or  grantees  had  been  alive 
at  the  time  of  the  issuing  and  signing  of  said  grant  or  grants, 
and  as  such  submitted  to  the  jury ;  any  law,  usage,  or  custom 
to  the  contrary  notwithstanding.'' 

These  words  apply  not  more  to  grants  that  had  been  is- 
sued  before  the  passage  of  the  Act,  than  to  the  grants  that 
might  b«  ifiimed  afier  the  passage  of  the  Aet 

They  therefore,  made  the  grant,  in  the  pr^ent  case,  as  val« 
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id  and  \ega\,  as  it  would  have  been,  if  the  grantee  had  still 
been  alire  at  the  time  when  it  was  issued. 

And  the  grant  being  valid,  it  must  have  had  the  effect  to 
convey  the  land  to  which  it  referred,  to  the  heirs  of  the 
grantee ;  for,  as  there  was  no  administrator  or  executor  of 
the  estate  of  the  grantee,  there  were  no  persons  besides  the 
heirs,  to  whom  the  land  could  be  conveyed.  The  effect  of 
the  grant,  then,  was  to  vest  those  heirs  with  the  title  to  the 
land,  and  thus  to  place  the  land  alongside  of  that  property  to 
which  the  grantee  had  a  complete  title  at  the  time  of  his 
death,  and  to  make  the  land  assume  the  precise  state  of  that 
property. 

Now,  the  effect  of  the  grant  of  letters  of  administration  on 
the  estate  of  the  grantee,  was  to  vest  the  legal  title  to  thai 
property  in  the  administrator.  This  must  be  indisputable. 
But  if  the  effect  was  to  vest  the  legal  title  to  that  property  in 
such  administrator,  it  must  also  have  been  to  vest  the  legal 
title  to  the  land  in  him,  for  the  land  stood  in  the  precise 
condition  of  that  property. 

We  think  therefore,  that  the  charge  was  right. 

I  remark,  in  answer  to  an  observation  of  the  counsel  for 

the  plaintiff,  that  in  every  case,  in  which  lapse  of  time  ought 

to  be  a  bar  to  a  suit  by  an  administrator,  it  will  be  held  to  be 

a  bar  by  a  Court  of  Equity.  See  Jonekin  vs.  Holland^  7  Oeo. 

Rep.j  Drummond  vs.  Hardaway^  21  Geo.  Rep.^  433. 

Judgment  affirmed. 


No.  26. — William  £.  Pisrcv,  and  others,  plaintiffs  in  error, 
vs.  David  Adams  and  wife,  defendants  in  error. 

Bill  to  enldroe  oontjr»«i  ooiUMrniii;  wi  iiitef«at  in  laaiia,  not  d«m«rrable,  be- 
cause it  doea  not  atate  whether  the  contract  waa  or  waa  not  in  writing. 
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In  Equity,  from  Fannin  Superior  Court.  Dcscision  on  de- 
murrer, by  Judge  Trippk,  at  November  Term  1856. 

This  was  a  bill  filed  by  William  E.  Piercy  and  others, 
children  of  William  W,  Piercy,  deceased,  against  David 
Adams  and  Chlorinda,  his  wife,  who  was  the  widow  of 
Adolphus  Piercy,  a  deceased  brother  of  complainants. 

The  allegations  of  the  bill,  in  substance  are,  that  in  the 
year  1851,  William  W.  Piercy,  father  of  complainants  and 
said  Adolphus.  then  in  life,  negotiated  an  exchange  of  lands, 
which  he  owned  in  the  county  of  Murray,  for  two  lot§  in  the 
county  of  Fannin,  belonging  to  Lazarus  Patett  and  John 
W.  Patett,  and  received  upon  the  exchange,  the  sum  of  five 
hundred  dollars.    That  the  lands  in  Fannin  were  estimated 
at  nine  hundred  dollars,  and  that  was  about  all  the  estate 
owned  by  the  said  WilUam;  ^hat  although  the  land  given  in 
exchange  belonged  to  their  father,  the  said  William  W.  who 
had  paid  for  the  same,  the  deeds  from  the  Patetts  for  the 
lands  received  by  him,  were  made  to  Adolphus  Piercy,  their 
brother,  with  the  understanding  and  agreement  that  the 
same  should  be  used,  occupied  and  cultivated  by  thetsaid 
William  Piercy  and  all  his  children  during  his  life,  and  at 
his  death,  to  be  continued  to  be  used  and  epjoyed  jointly  by 
aU,^r  to  be  equally  divided  between  them  share  .and  ^are 
alike ;  that  in  pursuance  of  said  understanding  and  agree- 
ment said  William  W.  and  all  his  children,  went  into  pos- 
session ef  said  lands  and  occupied  and  cultivated  the  same ; 
that  Adolphus  Piercy  died  in  the  year  1852,  and  the  family 
continued  in  possession  of  said  lands  until  the  death  of  their 
father,  the  s&id  William,  in  September  1853,  and  after  his 
death  until  the  spring  of  1854,  when  the  said  Chlorinda,  the 
widow  of  Adolphus  intermarried  with   David  Adams ;  and 
that  the  said  Adams,  in  utter  disregard  of  the  agreement  9pd 
understanding  of  all  parties,  has  commenced  his^  action  of 
ejectment  for  the  recovery  of  said  lands,  and  threatens  to  dis- 
possesv  complainants  and  to  deprive  tbsm  of  thtir  iiome. 
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The  bill  prays  that  the  ejectment  cause  be  enjoined,  and  that 
Adams  and  wife  be  decreed  to  execute  and  deliver  to  com- 
plainants, deeds  for  their  respective  shares  or  proportions  of 
said  land,  and  that  the  agreement  aforesaid  be  carried  out, 
and  performed* 

To  this  bill  defendants  demurred  and  answered. 

The  Ck>art  dismissed  the  bill  upon  the  demurrer,  and  com- 
plainants excepted  to  this  decision  and  tender  their  bill  of 
exceptions. 

UvTDERwooD,  for  plaintiffs  in  error. 

Frances,  for  defendants  in  error. 

By  the  Ckmrt — ^McDonald,  J.  delivering  the  opinion. 

This  is  a  bill  to  enforce  a  contract  respecting  an  interest  in 
lands. 

The  bill  sets  fordi  a  contract,  but  does  not  disclose  wheth- 
er that  contract  was  in  writing  or  not  The  sole  ground  of 
dexnurrer  is,  that  the  bill  does  not  show  that  the  contract 
was  in  wnting^ 

The  bill  need  not  state  whether  the  contract  was  in  writing 
or  not  The  allegations  of  tba  bill,  when  it  comes  to  be 
heard,  must  be  supported  by  competent  prooC  The  contract 
is  matter  of  proa£  The  judgment  of  the  Court,  therefote, 
sustaining  the  demurrer  must  be  revtersed. 

Judgment  reversed. 
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No.  27.— John   C.   Witzel,  plaintiff  in   error,  vs.  Wiuby 
Pierce,  adm'r  &c,  defendant  in  error. 

[1.]  In  an  action  of  ejectment  by  an  administrator,  he  oflered  in  evidence,  his 

letters  of  administration  certiAed  thus:  "Given  under  my  hand  and  seal,  in 

oftce,  this  August  the  7th,  1854. 

JOSEPH  GAR,  Ordinary,  D.  C."  [Decatur  County.] 
HMj  that  under  the  Act  of  1852,  organising  the  Court  of  Ordinary  anew,  this 

was  a  sufficient  certificate. 
[2.]  A  deed  made  by  the  drawer  before  the  grant  issues,  is  not  void,  but  is  good 

to  convey  all  the  right  which  the  drawer  has. 

Ejectment,  from  Fannin  Superior  Court  Tried  before 
Judge  Trippe,  at  November  Term,  1856. 

This  vas  an  action  of  ejectment  brought  by  John  Doe,  ex 
dem.  of  Conrod  Augley,  and  Wiley  Pearce  adm'r  of  Conrod 
Augley,  s^inst  Richard  Roe,  casual  ejector,  and  John  C. 
Witzel,  tenant  in  possession,  for  the  recovery  of  lot  of  land 
No.  123,  in  the  9th  district,2ds6Ction,  of  originally  Cherokee, 
now  Fannin  county* 

Plaintiff  first  introduced  a  copy  grant  from  the  State  to 
Conrod  Augley,  issued  1st  day  of  July  1843 ;  then  the  let* 
ters  of  administration  from  the  Court  of  Ordinary  of  Decatur 
county,  dated  the  7th  of  August,  1854,  on  the  estate  of  said 
Augley,  granted  to  Wiley  Pearce ;  proved  defendant's  posses- 
sion, and  the  annual  value  of  the  premises,  and  closed. 

Defendant  objected  to  the  introduction  of  the  letters  of  ad- 
ministration, as  evidence : 

1st  Because  they  were  not  properly  certified. 

2d.  Because  the  intestate  Augley  is  not  identified  therein 
as  being  the  same  as  the  lessor  of  plaintiff  in  the  first  demisa 

3d.  Because  there  was  no  proof  of  the  death  of  the  plaintiff's 
lessor,  in  first  demise. 

The  objections  were  overruled  by  the  Court,  and  defendant 
excepted. 

Defendant  then  introduced  the  original  grant  from  the 
State  to  Conrod  Augley,  a  copy  of  which  was  given  in  evi- 
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dence  by  the  plaintiff,  dated  1st  of  July  1843.  He  then  in- 
troduced a  deed  from  Augley  to  Hiram  Atkinson,  for  said  lot, 
dated  7th  October,  1833.  Also  a  deed  from  Jonathan  Cox, 
Sheriff,  to  John  Crumby,  dated  7th  December^  1843,  citing 
that  the  land  had  been  sold  under  a  fi,fcu  against  Atkinson ; 
and  a  deed  from  Crumby  to  defendant,  dated  25th  December, 
1843.  He  proved  possession  in  himself  for  moxa  thau  ten 
ye^rs,  claiming  and  cultivating  the  same. 

The  presiding  judge  charged  the  jury  that  the  deed  from 
Angley  executed  prior  to  the  issuing  of  the  grant  by  the 
State,  and  before  the  passage  of  the  Act  of  1833,  conveyed 
no  title,  and  further  charged,  that  the  statute  of  limitations 
did  not  begin  to  run  against  plaintiff  until  the  appointment 
of  an  administrator.    To  which  charge  defendant  excepted. 

The  jury  found  for  the  plaintiff  the  land  in  dispute,  and 
one  hundred  dollars  mesne  profit 

Whereupon  defendant  tenders  bis  bill  of  .exceptions  and 
assigns  as  error  the  rulings  and  charges  of  the  (pourt  ajbove 
excepted  to. 

Frances,  for  plaintiff  in  error. 

Undsrwood,  representing  MARrm  &  Browk,  for  defendant 
in  error. 

IBy  the  Court. — Bennino,  J.  delivering  the  opinion. 

Was  the  Court  below  right  in  admitting  the  letters  of  ad- 
ministration ?    We  think  that  the  Court  was. 

There  was^a  demise  in  the  name  of  the  administrator  ap- 
pointed by  the  letters.  The  letters  therefore,  were  pertinent 
to  the  issue  on  that  demise. 

The  letters  were  certified  thus :  "  Given  under  my  hand, 
and  seal  of  office,  this,  August,  the  7th,  1854. 

JOSEPH  GAR,  Ordinary,  D.  C'  [Decatur  County.] 

[1.3  We  think  that  this  was  a  sufficient  certificate,  under 

VOL.  xxii.     8 
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the  Act  of  IB52,  ^To  c«rry  into  effect  the  amended  constitu- 
tion, itt  i^ftrence  to  the  (Trdindries.''    ^cts  of  1852^,  91. 

Since  that  act,  the  t!ourt  of  Ordinary  has  been  its  own 
fele^k. 

"fhe  &6bd  frbtn  AUgley  Was  made  before  the  grant  had 
Veien  i^^ued  tb  hiih,akid  before  the  act  of  1833^  ''to  prescaribe 
the  teode  6f  sdling  land  at  Sheriff's  sale,  In  the  counties  of 
Lbmpkin^  '&t^  h^d  been  passed.  These  things  being  so, 
the  Court  below  chlarged  the  jury  that  the  deed  conveyed  no 
title,  that  is,  as  ^^  titiderstahd  the  charge,  conveyed  no  rigfat 

VTAs  thii  chAi^e  proper? 
'     We  Ihiftk  tfot 

A  dfa#  in  any  of  the  land  lotteries,  gives  the  drawer  a 
Hght  t6  thelahd  oh  pliyment  of  the  grant  fee&  This  no  body 
di^^utes. 

Stcli  a  yfght  is  assignable. 

It  must  be  as  much  assignable  sis  is  the  right  of  the  holder 
of  a  bond  for  titles,  conditioned  for  titles  to  be  made  to  him 
oA  the  p&ylhent  of  the  purchase  money,  for  it  is  a  right  that 
does  not  differ  from  that  right,  in  any  essential  particular, 
and  that  right  is  assignable. 

This  Court  has  held,  that  a  chance  for  a  draw  is  assign- 
able, Dugas  vs.  Lawrtneej  19  CUl  JRep.y  657. 

Much  more^must  the  draw  itself  be  assignable. 

It  is  true,  that  the  act  aforesaid,  of  1833,  in  its  fourth  sec- 
tion, says  that  sales  of  land  in  certain  counties,  (in  one  of 
which  this  land  lies,)  made  before  the  grant  shall  have  been 
issued,  shall  be  ''void.''  Cobb  Dig.  699. 

But  this  act  is  evidence  to  show  that  the  Legieiaiure 
thought,  that  without  the  act  such  sales  would  be  good«  If 
they  did  not,  why  did  they  pass  Hie  act  ?  And  the  sale  of 
the  land  in  question,  in  this  case  was  made  i^ore  the  pass- 
age of  the  act 

Again  in  1841,  the  Legislature  amending  tius'ac^  deekr- 
ed  that  all  sales  which  might  be  tbereitflermadeby  Sherds 
or  Coroners  before  the  grant  had  issued,  should  be  voids  ^^t 
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llMU  ali  dee^  which  might  be  tiierisAer  siftde,  or  ^vrhich  had 
been  made  since  tbe  act  of  lBQ9j  other  than  those,  made  bf 
Sheriffs  or  Corooero^  sbottld-  be  valid 

Now^  among  ^  deedsi  other  than  those  made  by  Sherift  or 
CoroDeis^^  is  it  likely  that  the  LegisUtnre  intended  to  make 
a  dieeriminatioD^  founded  merely  on  the  relation  which  their 
dates  boie  to  thedate  of  the  act  of  I9dd>^-4i  disenminalion  to 
the  «Aet,  that  those  which  were  older  than  that  aet^  should 
be  void,  but  that  those  which  were  younger,  should  be  ralid? 
It  is  most  unlikely*  But  if  the  Legislature  intended  that 
there  should  be  no  such  discrimination,  it  must  tasrre  itMeni- 
ed  that  ail  should  be  valid,  for  it  expressly  sasd  that  some 
should  be  valid. 

Doubriiess'tbe  LegislatoM  thought  that  this  ohjeot  would  be 
accomplished  by  leaving  deeds  of  a  date  prior  to  the  act  of 
1833,  as  they  were,  and  by  a  validating  and  repealing  act 
for  the  others,  such  an  act  as  that  of  1841. 

We  think  that  the  right  was  assignable. 

There  is  nothing  in  this  opinion  adverse  to  the  decision  in 
Doe,  ex  dem.  OarUck  ve,  Robinson,  12  G^o.  R^.  340. 

In  that  case  the  decision  was,  that  the  drawer  did  not 
have  such  an  interest  in  the  land  drawn,  before  the  issuing 
of  the  grant,  as  was  tbeeubject  of  sale  under  a>!.  feu  agaiqst 
him. 

But  there  are  interests  which  are  assignable,  although  it 
may  be  that  they  are  not  the  subject  of  levy,  as  that  of  tbe 
purchaser  of  land  who  has  only  a  bond  for  titles,  and  who 
has  not  paid  the  purchase  money.  The  interest  of  such  a 
purchaser  is  only  subject  to  be  sold  qfter  the  vendor  has 
made  a  deed  to  the  purchaser,  and  it  is  then  suliject,  only  by 
virtue  of  a  special  statute,  Cobb  Dig,  517.  Yet  he  tnay  as- 
sign it  himsel£ 

Bnt,  if  tbe  interest  of  the  drawer  was  assignable,  then  it 
ara»  ass^ed  by  the  deed  of  Augley,  and  therefore  some  title 
or  right  was  ce« veyed  by  that  deed. 
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Consequently  the  charge  of  the  Court  to  the  efiect  that 
that  deed  conveyed  no  title,  was  erroneous. 

In  respect  to  the  other  charge,  we  can  only  say  that  it 
kys  down  what  is  the  general  rule,  but  that  the  rule  is  to  be 
tiken  in  connection  with  the  doctrine  on  which  Jondein  vs. 
Holland^  7  Oeo.  Rep.j  and  other  similar  cases  are  founded. 
See  DrummondvB.  Hardawcty  21  Oeo.  B^.  433. 

We  grant  a  new  trial,  but  only  on  the  one  ground  of  the 
iltst  char^ 

I  remark,  that,  in  my  opinion,  Augley  could  have  main- 
4lMiied  ejectment  on  his  drawy  whilst  the  grant  was  unissued ; 
and  therefore,  that,  in  my  opinion,  his  assignee  can.  This 
point,  however,  being,  perhaps,  beyond  the  precise  case  pre- 
sented to  this  Ck>urt,  is  not  determined  by  this  Court. 

Judgment  reversed* 


Ys 


^A^  No.  28.— ^Richard  M.  Parks,  plaintiff  in  error,  vs.  Samurl 
/  S.  Bailet,  defendant  in  error. 

Before  land  can  be  levied  on  and  aoid,  to  aatialy  a  jndgmeiK  for  the  purchase 
money,  the  obligor  in  the  bond  for  titles  muat  make  and  file  and  hare  re- 
corded in  the  Clerk^s  office  of  the  Superior  Court  of  the  county,  a  good  and 
aaAoient  deesd  of  conveyance  to  the  defendant  for  the  land. 

In  Equity,  from  Whitfield  Superior  Court    Decision  by 
Judge  Trippk,  at  April  Term,  1856. 

This  was  a  bill  in  equity  filed  by  Richard  M.  Parks  against 
Samuel  S.  Bailey,  for  injunction,  and  to  set  aside  sale, ,  Ac. 

The  bill  alleges  that  Bailey  the  defendant  sold  to  com 
plainant  a  valuable  Hotel  and  lot  in  the  town  of  Dalton,  for 
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tweuty-five  hundred  dollars;  two  thousand  he  paid  in 
cash^  and  gave  his  note  for  the  balance,  and  took  Bailey's 
bond  for  titles  to  be  executed  upon  the  payment  of  said  nota 
After  the  note  became  due,  Bailey  instituted  suit  thereon 
against  complainant  and  recovered  judgment  and  issued  his 
execution,  which  without  the  knowledge  of  complainant,  ha^ 
had  levied  upon  said  property  in  Dalton,  and  at  the  sale 
thereof,  Bailey  became  the  purchaser  for  the  sum  of  four 
hundred  dollars,  being  not  more  than  one-sixth  of  the  value 
of  the  said  house  and  lot  That  said  house  and  lot  was. 
levied  upon  and  sold,  and  bought  by  defendant  without  any 
notice  thereof  to  complainant  and  without  his  knowledge, 
and  without  any  deed  or  conveyance  of  the  same  having 
been  executed  to  complainant  by  Bailey,  or  without  record* 
ing  thereof  in  the  Clerk's  office  of  the  Superior  Ck>urt  as  re- 
quired by  law.  That  there  still  being  a  balance  due  on  said 
>iyb.^-defendant  is  proceeding  to  the  collection  thereof 
against  complainant  The  prayer  of  the  bill  is  for  an  injunc- 
tion, and  a  cancellation  of  the  SherifTs  deed  and  sale,  and 
upon  the  payment  by  complainant  of  the  balance  of  said  pur. 
chase  money,  that  defendant  execute  titles  to  said  house  and 
lot,  &C. 

The  answer  admits  that  defendant  had  not  executed  title 
to  complainant  at  the  time  of  the  levy,  but  he  did  so  before 
the  sale ;  denies  all  fraud,  &c. 

Upon  motion  to  dissolve  the  injunction,  after  the  filing  of 
the  answer,  the  Court  granted  the  same,  and  complainant  by 
his  counsel  excepted. 

UNnsBwooD,  for  plaintiff  in  error. 
Wbioht,  for  defendant  in  error. 

By  the  Court — ^Lumpxiii  J.  delivering  the  opinion. 

One  fact  alone  in  this  case,  is  a  sufficient  reason  why  the 
injunction  should  not  have  been  dissolved.    The  3d  section 
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Qf  the  Act  of  1847.9  provides,  ^  that  when  any  judgme&c  has 
l>eM,  01  shftU  be  rendered  ip  any  of  the  Courts  of  this  State, 
upon  any  npte  or  other  evidence  of  debt  given  for  the  pur* 
ch^^  of  land,  ^Hrheire  titles  have  not  been  made,  but  bofid 
fox  titles  given,  it  shall  and  may  be  lawful  for  the  obligor  in 
said  bo|i4  to  make  and  file  and  have  recorded  in  the  Clerk's 
office  of  thq  Superior  Court  of  the  county,  a  good  and  suffi- 
cient deed  of  conveyance  to  the  defendant  for  said  land ;  aqd 
thereuppii  thfo  same  may  be  levied  on  and  sold  under  said 
judgment  aa  in  other  cases  i  provided^  That  the  said  judg- 
m^ent  shall  take  lien  upon  the  land  prior  to  any  otber  judg- 
pientor  encumbrance  against  the  defendant''    {Ck^bbsn, 

The  a^wer  admits  that  the  levy  was  made  be£pire  the  con* 
TeyanoB  to  the  defendant  was  executed*  much  less  recorded ; 
and  such  being  the  fact,  and  Bailey  himaelf  having  become 
|b^  purcha^ei^,  ttie  sal^  is  illegal  and  void* 
.  4od  we  are  uQt  disposed  to  weaisen  by  QOiisti;iH)tion  Uds 
salutary  law.  By  having  the  deed  to  the  defendant  made 
and  record^  before  the  levy  could  be  made,  tt^ifty  days  at 
least  must  ela^^  before  a  sale  could  be  effected;  and  thus 
purchasers  would  be  inspired  with  confidence  to  bid  for  the 
property,  from  the  publicity  given  to  the  fact,  that  the  title 
was  in  the  defendant. 

The  Legislature  in  1850,  passed  a  similar  law  in  behalf 
of  the  representatives  of  deceased  obligees^  evincing  a  settled 
purpose  and  policy  on  their  part,  in  relation  to  this  sul^ject 

Judgment  reversed. 
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Na  99, — ^McKsKctB,  Cadow   &  Co.,  plaintifls  in  error,  vs 
A»  N.  Haxqsovx  Sl  Co.  defendants  in  error. 

Na  30. — A.  N.  HAaeBovB  &  Co.,  plaintib  in  error,  vs.  Mc- 
KsHsiB,  Cadow  &  Co.,  defendants  in  error. 

These  two  eases  weif«  by  eonsent^  heard  and  argued  to- 
golher. 

JiKj^ment  of  the  Inferior  Court  discharging  an  imprisoned  debtor  ie  void  If  the 
Court  hare  not  jurisdiction  of  the  eaiet  and  it  Is  no  er^r  ior  the  Cowl  to  eom- 
mlt  the  4l<»charged  debtor  to  jail,  if  he  appear  at  Court  pot  prepared  to  com- 
ft^  vnHh  the  terns  oi  his  bond. 


Ca.  sa.  from  Gordon  Superior  Court  Decision  by  Judge 
Baowv,  at  October  Term,  1SJ6. 

The  facts  of  this  ease  were  as  fMlows :  McEenzie,  Ca- 
dow &  Co.,  merchants  of  Charleston,  South  Carolina,  recov- 
ered judgment  against  A.  N.  Hargrove  &  Co.,  and  issued 
&erea]Km  a  capias  ad  sati^aciendum,  against  Augustus  N. 
Hargrove,  lames  E«  Hargrove  and  Byron  Hargrove,  who 
constituted  said  firm  of  A.  N.  Hargrove  &  Co. ;  and  A.  N. 
Hargrove  and  Byron  Hargrove  were  arrested  by  the  Sheriff 
of  Gordon  county,  and  James  E.  Hargrove  by  the  Sheriff  of 
Paulding  county,  and  the  Sheriffs  of  these  counties  respec- 
tively took  bonds  for  the  appearance  of  tt^e  defendantSj  at 
the  Superior  Court  of  Gordon  county.  The  plaintiffs  were 
at  the  time  citizens  of  South  Carolina. 

The  defendants  were  surrendered  by  their  securities  to 
the  Sherifi^  in  the  vacation  preceding  the  Court,  and  imme- 
diately thereafter,  on  the  same  day,  they  were  discharged  by 
llieltistioesof  the  Inferior  Court  of  Gordon  county,  sitting  as 
a  habeas  corpus  Court,  on  the  ground  that  plaintiflb  were  resi- 
iMis  of  another  State;  and  no  bond  had  been  given  by  them 
Of  their  agent  or  attorney  for  the  maintenance  and  jail  fees 
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of  defendanta  No  notice  was  given  to  the  plaintifis  or  their 
attorneys  of  defendants  application  £or  dischafgei.atnd  it.  was 
admitted  that  a  week  had  not  passed  without  t^ie  jyiil  fees 
having  been  paid  as  provided  by  the  Act  of  ^847,  and  that 
defendants  had  remained  in  the  custody  of  the  Sheriff  l^sis 
than  one  day^  before  their  discharge,  and  that  tbfxy  never 
were  committed  or  imprisoned  in  the^atV. 
.  The  case  being  called,  plaintiffs  counsel  moved  the  Ck)urt 
for  an  order  to  enter  judgment  on  the  ca.  so.  bonds  of  the 
defendants.  The  Court  refused  the  motion,  and  plaintifi^s 
counsel  excepted. 

Counsel  for  plaintiffs,  then  moved  the  Court  for  an  order 
to  commit  the  defendants  to  the  custody  of  the  jailer,  they 
having  failed  to  give  the  notice  and  comply  with  the  provis- 
ions of  the  Act  of  1893,  for  the  relief  of  bimosl  debtors,  as 
required  by  the  conditions  of  their  bond,  lo  which  ord€Hr  de» 
fendant's  counsel  objected  and  after  ailment,  the  Court 
granted  the  order,  committing  defendants  to  jail,  till  they 
should  give  the  necessary  poticea,  &c»,  as  required  by  the 
statute ; .  and  counsel  for  de&ndents.  excepted. 

It  was  agreed  that  the  exceptions  of  both  parties  be  am^ 
graced  and  canried  up  iu  one  bill  of  exceptions  and  aigued 
together. 

Hooper  &  Rice,  represented  by  Walxeb^  for  Cadow  & 
Co. 

Francis,  for  Hargrove  &  Co. 

Bjf  the  Court. — ^McDonald  J.  delivering  the  opinio^*. 

The  ^lemb^rs  of  this  Court  concur  in  opinion  ia  iffgu^li^ 
a  judgment  pf  affiizi^c^  of  both  judgments  pf  die ,  CpuA 
below,  but  for,  different  reasons,  JVIy  l^rethxw  ,are  iif  ^pffir 
ion  that,  inasm^uch  as,.tbe  Apf  pt  l845^(Coi6.;s9;^44(di||9|i 
that  ^it  shall  not  be  knqful  for  any  Court  to  discharge  a  debl- 
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or  from  custody,  because  of  the  jail  fees  not  being  paid  or 
secured,  unless  the  Sheriff  or  Jailer  shall  give  at  least  ten 
days  prior  notiee  in  writing,  to  the  plaintiff  or  his  attorney, 
who  shall  be  allowed  that  time,  within  which  to  pay  or  give 
security  libr  the  jail  fees,  and  thereby  prevent  such  discharge ;'' 
if  the  record  shows  that  the  discharge  was  in  violation  of 
this  act,  it  shows  a  want  or  absence  of  the  jurisdiction  of  the 
Court,  and  the  judgment  for  that  reason,  is  void.  If  then) 
was  no  powtr  to  act,  there  was  no  jurisdiction.  I  cannot  con** 
cur  with  my  brethren  in  that  view.  It  being  my  own  opin- 
ion, that  there  is  a  distinction  between  the  want  of  jurisdic- 
tion of  a  Court,  and  the  unlawfulness  of  the  judgment  of 
the  Court,  and  that  the  Legislature  may  pass  an  act  that  it 
shall  be  unlawful  for  a  Court  of  unquestionable  jurisdiction, 
to  do  a  partmiiar  thing,  or  pass  a  particular  judgment  upon 
a  specified  state  of  facts ;  and  if  the  Court  proceeds  to  give 
judgment,  it  is  good  until  it  is  set  aside  The  defend«i 
ants  in  the  ecu  saa.  were  no  doubt  discharged  in  disregard  of 
the  statute  just  recited,  and  the  decision  of  the  Court  ought 
to  have  been  set  aside  for  thdt  cause,  if  there  had  been  pro- 
ceedings to  set  it  aside,  that  is,  admitting  that  the  Court  had 
jurisdicdon.  But  if  the  Court  had  no  jurisdiction  it  was  a 
proceeding  coram  non  Jadice,  and  the  judgment  was  void 
without  a  proceeding. 

In  matters  of  this  sort  the  Inferior  Court  is  a  Court  of  lim- 
ited jurisdiction.  The  habeas  corpus  Act,  does  not  extend  to 
persons  confined  under  civil  process.  The  Judiciary  Ae%  of 
1799,  gives  the  Superior  and  Inferior  Courts  jurisdiction  of 
such  cases  only  as  the  habeas  carpus  Act  extends  to.  The 
Act  of  1803,  is  the  first  act  which  confers  authority  on  any 
Court  to  discharge  persons  confined  on  civil  process.  The 
anthority  to  aet\B  not  conferred  by  that  statute  on  the  Jus- 
tices of  the  Inferior  Court,  except  when  a  debtor  is  commit- 
ted under  an  execution  or  mtsne  process,  at  the  suit  of  a 
person  residing  out  of  the  county  or  State,  and  the  agent  or 
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attorney  of  the  plaintiff,  shall  fail  to  give  security  for  the 
maintenance  and  jail  fees  of  the  defendant,  the  mt^tenanee 
to  be  paid  weekly.  In  affirmanoe  of  this  constmction,  I  will 
refer  to  the  Act  of  1847,  Cobby  544.  That  act  declares  that 
if  the  jail  fees  are  not  paid  weekly  by  the  plaintiff,  his  agent 
ov  aitNNrney^  the  Inferior  Court  may,  and  are  hereby  auihari- 
ted  to  dischAvge,  &c.  Belbre  these  abts,  the  hrferiot  Court 
had  no  jurisdiction  in  such  cases,  and  these  confer  jurisdic- 
tion on  specified  terma  Parties  applying  to  die  Couit  for  re* 
Uef  under  these  acts,  must  present  themselves  with  a  case  of 
which  the  Court  has  jurisdiction.  The  petition  at  least  must 
show  it  It  ougiit  to  be  supp<5rted  by  aflUlarit  If  the  peti- 
tion shows  a  case  of  imprisonment,  and  fkilure  to  give  secu- 
rity And  pay,  the  Court  hns  JuriHHetion  to  hear  the  case.  If 
tiie^retom  should  fiilsify  the  petition,  or  should  show  that  the 
petiliotte!^,  on  his  arrest,  had  given  bail  or  security,  and  had 
been  surrendered  by  his  bail  ot  security;  in  the  former  case, 
ir  would  be  ill^l  to  discharge,  and  in  the  latter  case  it  would 
Hiso  be  uniawful  to  discharge,  unless  die  ten  days  notice  re- 
qniied  by  the  act,  had  been  given ;  but  if  the  party  in  these 
lost  cases  were  unlawfully  discharged,  the  proceedings  show- 
hig  cases  where  the-  Court  had  jurisdiction,  the  judgment 
wsuld  be  good  ikhtil  set  aside.  This  is  my  view  of  the  caae. 
In  neither  of,  the  cases  presented  in  the  record  does  the  peti- 
ti«a  abov  a  case  in  which  die  Court  has  jurisdiction,  and  all 
ooMuangdn  vpinion'that,  as- the^oase^  appears  ih  the  record, 
the  Oomt  had  not  juris^eiion,  we  unanimoiisly  affirm  Ae 
ludgnaBl  of  tlie  Omift  below. 

O.i  .         •  .  •  I       I  ■•  ■. 

JiidgliKNil  .affirmed. . 


•  f 
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Aa  is\ja»ctioa  of  a  rait  on  a  ^ ote,  waa  atked  lor  on  ••  allogation,  that  a 
certain  credit  had  not  been  entered  on  the  note.  The  credit,  if  ix  had  been 
«Btet«d,  tMutd  mot  hwre  aatiafted  tlie  mate ;  bm  a  portion  of  tlie  note'irotild 
kwr«  0ffl\  wfmh9A4p9>   Vp  umto  of  tbli  pt rtion  vaa  ataiML 

The  aUegatioaa  aa  to  the  aeceasity  of  a  dtapovery,  we^  ao  iuM«rtfu|i  ap 
not  tp  make  it  olear,  that  a  discovery  was  needed  to  prove  the  defence  at  law. 
ISddf  That  the  injunction  was  properly  refbaed. 

ia  BqviCjry  ftom  Mtinrsf  Superior  Ooovt  Decision  by 
Judge  TsippE,  at  chambers,  March  1857. 

This  was  a  bill  for  discovery  and  injunction,  filed  by  Jacob 
S.  P.  Powell,  John  &  Powell  and  James  Edmunsoa  ag^ins 
Charles  V.  Chamberlain,  David  Miller  and  Alexander  Isaacs, 
partneiS)  undei  the  t»m  of  CAamtetlain,  MUbtt  4*  fi». 

The  bill  alleges  that  on  the  llth  day  of  February,  185S, 
said  SL  p.  Powell,  made  his  pororaissofy  note  payukle  to  the 
Bank  of  Charleston,  South  Carolma,  for  ^^M  69,  BJnety 
days^  a^BT  date,  and  that  ^ohn  B.  Powell  endonsd  said  note 
to  fidmunson,  and  EUmunsoa  endomed  the  same  to  Cbam* 
barkdn  MiUcr,  k  Ga,  of  Ottarlesten,  S^  C.  The  note  waa  pro* 
tested  fer  non-payaunt 

That  about  the  Sdd  of  February,  1<8M,  said  detedaKli 
sold  to  osie  William  9,  Amds,  ft  bill  of  ^sods  antoiuuiiig  to 
#41:9  01,  on  a  aredit  of  six  OBoadiSL  That  aboui  the  flfthitf 
May,  1854,  said  Jacob  S.  P.  Powril  flipped  a  lot  of  osmlb 
dfifendaiits  in  Charleston,  and  whieh  they  sold  for  the  sum 
of-  t^HS  34,  and  placed  the  peoceeds  to  the  oiedk  of  their 
demand  against  Amos,  contrary  to  the  wishaa  and  instvuc* 
tions  of  Po#elL  That  said  note  has  a  credit  of  0547  ^, 
endoiQed,  dated  4th  Septcndier,  1854,  said  payiauent  luuring 
no  connection  with  the  oorn  shipped  to  -defiuidapls. 

14wt  defew^sints  have  instituted  suit  against  comi^liajiaDts 
on  said  mote^  without  giving  credit  thereon  in  iSbe  proceeds 
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of  said  corn  shipped  to  them.  That  they  are  unable  to  make 
their  defence  and  the  necessary  proofs  m  relation  to  the  sale 
of  said  corn,  and  the  instructions  as  to  the  application  of  the 
proceeds  therecMf,  without  the  testimony  and  discovery  of 
defendants.  The  bill  prays  for  an  injunction,  and  that  de- 
fendants answer  the  premises  and  set  forth  the  letters,  papers 
and  memorandums  in  their  possession,  in  relation  to  the  sale 
and  proceeds  of  said  com. 

Upon  a  hearing  and  an  examination  of  the  bill,  the  Judga 
refused  to  sanction  the  same,  and  to  grant  the  injunction. 

To  which  refusal,  complainants  counsel  excepted,  mdoow 
assigns  the  same  as  eir^r. 

Underwood,  for  plaintiffs  in  error. 
Walxxr,  for  defendants  in  error, 

By  the  Courts — ^BeNNiira'  J.  delivering  th«  opiniim. 

Was  the  Court  right  in  refusing  to  order  the  ingunctton  ? 

We  think  so,  and  for  two  reasons. 

1st  The  price  of  the  corn  if  allowed  as  a  credit  on  thii 
note,  would  not  pay  off  the  nota  And  there  is  not  m  the 
bill  any  tender  of  thb  balance.  And  there  is  and  can  be  no 
pretense  of  a  right  to  an  injunction  to  prevent  the  holders  of 
the  note  lirom  ^coUeecing  tfiis  balance. 

%Sl  The  «llegalkms  of  the  bill,  in  respect  to  dtseaoeryy  are 
so  uneertaiA  that  it  is  impossible  to  tell  firom  them,  whether 
;he  complaiiiantt  really  need  any  rdief  or  discovery-^-to  tell 
whether  they  will  not  be  able  to  prove  their  defense  at  law. 
Those  alkgations  are  as  f<rilows:  ^Your'  orators  further 
show  unto  your  honor,  that  they  are  unable  to  make  the  ne- 
cessary proof  of  fiicts  at  law  in  reference  to  the  said  lot  of 
coni,aQd  tlM  purpose  to  which  it  was  sent  to  be  applied, 
and  are  coaqpeUed  to  seek  relief  in  equity.''  If  these  alle- 
gations had  been,  that  ^they  were  unable  to  prove  the  facts 
qfwumdf*  and  ^were  unable  to  'prorey  that  the  purpose 


ATLANTA,  MARCH  TERM,  •  leST.  It5 

Christian  v«.  Ha^s  et  al. 

qfaresaid  was  the  purpose  far  which  the  com  was  sent/'  the 
all^ations  would  have  been  sufficiently  certain. 

And  unless  it  clearly  aH>ears  in  a  ease,  that  the  interposi* 
tion  of  Court  of  Equity  is  needed,  a  Court  of  Equity  will  not 
interpose. 

Judgment  affirmed. 


No,  38* — Drubt  Christian,  plaintiff  in  error,  vs.  James  A. 
R  Hanks,  et  aL  defendants  in  error. 

The  hasband,  exeept  through  a  provision  for  the  wifoi  ia  contideratiOQ  of  the 
marriage,  cannot  protect  hia  property  by  a  contract  with  his  wife  antecedent 
to  marriage,  against  the  rule  of  law  which  subjects  him  to  the  payment  of 
the  wife's  debts. 

In  Equityi  firom  Murray  Superior  Court.  Decision  by 
Judge  Trippe,  at  chambers,  1st  September,  1856. 

This  was  a  bill  for  injunction  by  Drury  Christian,  against 
James  A.  IL  Hanks,  John  ^.  Beall,  and  Esther  A.  Christian, 
wife  of  complainant 

The  complainant  alleges  that  in  the  latter  part  of  the  year, 
1855,  he  intermarried  with  Esther  A.  Christian,  then  Esther 
A.  Banks.  That  prior  to  the  solmnization  of  their  marriage, 
they  entered  into  and  executed  a  marriage  settlement,  in  which 
it  was  recited  that  each  had  property  and  each  was  indebted, 
and  it  was  therein  agreed  that  neither  should  be  liable  for 
the  debts  and  contracts  before  that  time^  made  by  the  other, 
Ttnd  that  the  property^  then  owned  by  each,  should  only  be 
liable  for  their  respective  debts.  That  complainant  and  his 
property  were  to  be  liable  only  for  his  own  debts  and  contracts, 
and  that  said  Esther  A.  and  her  property  should  be  liable  for 
her  debts  and  contracts  then  or  before  made  by  her. 

The  bill  alleges  that  at  the  time  of  said  marriage,  a  judg* 
ment  for  about  one  hundred  and  fifty  dollars  existed  against 
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Esther,  and  to  whichy  the  ovner  now  soeks,  by  scim 
facias,  to  make  oomplnnant^aiMtfty,  and  tbeveby  render  him 
a&d  his  property  liable  to  the  pa3rnient  diereoC 

The  bill  prays  that  ddendaoM  be  perpetnalty  enjoiaed, 
and  restrained  from  proceeding  with  said  scire/aciaSf  and  ma^ 
king  complainant  liable  for  the  debts  of  his  wife,  existing 
before  their  marriageL 

The  chancellor  refused  to  sanction  the  bill  and  grant  the 
injunction,  and  complainant's  counsel  excepted. 

Walkbb,  for  plaintiff  in  error. 

Hanks,  represented  by  UKnEawoon,  for  defendants  in 
error. 

By  the  Court. — McDonald  J.  delivering  the  opinion. 

Drury  Christian  intermarried  with  Esther  A.  Banks  in 
1855.  Before  the  marriage,  they  entered  inio  am  agreement, 
that  the  title  of  their  property  should  not  be  changed  by 
the  marriage,  but  that  the  property  of  each  should  remain 
subject  to  the  debts  of  the  party  to  whom  it  belonged,  which 
were  contracted  before  the  marriage,  and  that  the  property  of 
each  should  be  exempt  from  the  debts  of  the  other.  Some 
of  the  wife's  creditors  were  proceeding  to  enforce  them  against 
the  husband  and  this  bill  is  filed  by  the  huwsband  to  enjoin 
them.  The  Court  refused  to  order  injunction,  and  his  refusal 
is  assigned  as  error.  This  marriage  took  place  prior  to  the 
enactment  of  the  statute,  which  prescribes  the  liability  of 
parties  entering  into  marriages.  The  rights  of  the  parties 
depend,  therefore,  upon  the  pre-existing  law.  By  that  law, 
the  husband  cannot  relieve  himself  from  the  obligation 
which  a  nile  of  law  imposes  on  him  by  his  marriage.  He 
may  stipulate  with  his  intended  wife  for  her  benefit,  but  not 
for  his  relief  against  the  rights  of  creditors,  where  the  con- 
tract does  not  extend  to  a  provision  for  the  wife,  i|i  consider- 
ation of  the  marriage. 

Judgment  affirmed. 


Cheek  v.  Taylor  et  >l 


t        I    ■    .^IM >«»»~^P 


KtEX  33L-«^TffoirA«  CMtty  plaintHT  In  error,  vs.  Jaucs  Tat* 

Lo»,  ^/  al.  defendants  in  ertor. 

W1ier«  m  jodfpiMtt  i«  oq^gitd  ii|mi  a  noie,  bwrad  ttpoviu tea  ^  tlM-ttttat* 

of  limiUtioiWi  (which  hat  been  properly  pleaded)  by  one  who  is  not  tho  at- 
torney of  the  defendant — the  counsel  of  the  party  being  absent  from  Court, 
and  the  party  hitmelf  maible  to  iltehd  on  aoccmm  of  both  mtuuH  ahd  bodSly 
affliction,  and  there  is  manifest  equity  in  the  defence  Ml  up  to  the  deiM*^ 
Chancery  wiU  enjoin  the  proceeding  at  law  until  a  hearing  can  be  had ;  and  if 
(he  equity  ia  the  bill  be  sustained  by  the  proof,  order  the  judgment  at  law  to 
be  satisfied,  or  decree  a  perpetual  il^u  action  against  the  teinfaeuu  to  enforce 
it. 


In  Equity,  from  Mnrray  Superior  Court  Deciiion  by 
Judge  Tripfx,  at  chambers,  1st  September,  1856. 

This  biU  was  filed  by  Thomas  Cheeky  compbiaant,  against 
James  Taylor,  William  Barnett  and  Elijah  R  Wynn,  de* 
fendants,  to  restrain  defendants  from  proceeding  to  renve  a 
dormant  judgment  by  scire  facias. 

The  bill  sets  forth  that  about  the  year  1836,  James  Taylor, 
then  of  the  coonty  of  Lumpkin,  but  who  has  gone  to  parts 
unknown,  being  desirous  of  buying  a  certain  lot  of  land  in 
said  county,  employed  complainant  to  go  to  the  county  of 
Putnam,  where  the  owner  resided  to  purchase  it  for  him* 
Taylor  agreed  to  pay  complainant  one  hundred  dollars,  if  he 
succeeded  in  making  the  purchase,  and  to  pay  his  traveling 
expenses  if  he  failed.  He  visited  Putnam  county  twice  in 
relation  to  this  land,  and  succeeded  in  purchasing  it  When 
complainant  first  went  to  Putnam,  Taylor  gave  him  some 
two  hundred  dollars  to  pay  for  the  land,  and  260  to  pay  his 
expenses,  and  the  surplus  if  any,  to  be  retained  in  part  pay- 
ment of  the  $\00  that  would  be  due  him  if  he  bought  the 
land ;  and  complainant  gave  his  note  for  said  sfxty  dollars,  to 
be  kept  until  the  result  was  known. 

That  complainant  was  afterwards  sued  on  said  note,  after 
it  was  barred  by  the  statute  of  limitations,  and  owing  to  the 
sickness  of  complainant  and  the  absence  of  his  lawyer, ' 
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jydgment  was  obtained  against  him  at  Sept^nber  Term,  1844, 
in  the  name  of  Bamett,  to  whom  the  note  had  been  trans- 
ferred.   Said  judgment  is  now  sought  to  be  revived  by  scire 
/aeias  and  this  bill  prays  for  an  injunction,  &c. 

The  chancellor  refused  to  sanction  the  bill  and  grant  the 
injunction,  on  the  ground  that  complainant  is  not  entitled  to 
the  relief  prayed. 

Walker,  for  plaintiff  in  error. 

Johnson  &  Jackson,  represented  by  Undebwood,  for  de- 
fendants in  error. 

J3y  the  Court, — Lumpkin  J.  delivering  the  opinion 

Taking  all  the  facts  of  this  case  into  consideration,  we  are 
inclined  to  think,  that  the  bill  should  have  been  sanctioned 
and  the  injunction  allowed.  And  so  far  from  the  delay  which 
has  intervened  operating  to  the  prejudice  of  the  complainant, 
the  very  fact  that  twenty-one  years  has  elapsed  since  the 
debt  was  due,  and  no  attempt  made  to  collect  it,  notwith- 
standing as  the  bill  alleges.  Cheek  was  abundantly  able  to 
pay  it,  is  a  strong  circumstance  to  show  that  the  credi- 
tor did  not  think,  himself  being  judge,  that  the  debt  ought  to 
be  collected ;  and  that  it  would  be  unconscientious  to  do  so. 

The  affliction  of  Mr.  Cheek  extended  over  two  terms  of 
the  Court,  including  the  trial  term  of  his  case.  He  was  un- 
able to  attend.  The  counsel  Mr.  Daniel,  whom  he  had  em- 
ployed was  absent  from  the  Court ;  and  although  the  note 
was  barred  upon  its  face  by  the  statute  of  limitations, 
which  was  properly  pleaded  to  the  action,  Mr.  Waites,  a 
partner  of  Mr.  Daniel,  a  young  and  inexperienced  attorney, 
as  the  bill  charges,  unknown  to  Cheek,  and  without  authori- 
ty to  do  so,  confessed  a  judgment  to  the  plaintiff,  for  the 
principal  and  interest  of  the  note,  together  with  the  costs  of 
,  the  suit  Under  all  the  circumstances  of  the  case,  Cheek 
should  not  be  bound  by  the  judgment  which  is  dormant  anc^ 
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now  sougbt  to  be  revived  by  a  scirtfacias.  If  he  can  estab- 
lish the  facts  allied  in  his  bill,  either  the  judgment  should 
be  decreed  to  be  satisfied,  or  the  suit  to  revive  it  perpetually 
enjoined. 

Judgment  reversed. 


No.  34. — Fredemick  S.  S.  Hunt,  plaintiff  in  error,  vs.  iow 

W.  BuRJc,  defendant  in  error. 

For  money  paid  on  an   illegal  contract,  without  fraud,  an  action  lies  imme- 
diately to  recover  it  back,  and  the  statute  bar  ia  tbux  years. 

Assumpsit,  from  Cass  Superior  Court  Decision  by  Judge 
Tbippe,  at  March  Term,  1857. 

This  was  an  action  of  assumpsit,  by  Frederick  S.  S.  Hunt, 
against  John  W.  Burk,  to  recover  back  the  sum  of  five  hun- 
dred dollars  paid  by  Hunt  to  Burke,  under  the  following 
state  of  facts  agreed  to  by  counsel  for  the  parties, 

Samuel  J.  Ray,  Samuel  T.  Chapman,  and  defendant, 
John  W.  Burk,  were  candidates  for  State  Printer  at  the 
session  of  the  Legislature  of  November  1849:  before  the 
election  came  on,  they  entered  into  a  copartnership,  and 
agreed  to  unite  their  interests  in  the  contest  and  to  put  for- 
ward Ray  as  the  candidate,  upon  the  understanding  and 
agreement  that  Ray,  if  elected,  was  to  do  the  printing,  pay 
all  expenses,  and  then  the  net  profits  to  be  equally  divided 
between  Ray,  Chapman  and  Burk.  The  election  came  off 
and  Ray  was  elected,  and  Burk  soon  afterward  returned 
home  (Cassville)  and  sold  his  interest  in  said  public  printing 
and  the  profits  thereof  to  the  plaintiff,  Frederick  S.  S.  Hunt, 
for  the  sum  of  five  hundred  dollars.    He  made  the  transfer 
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to  plaintiff  in  writing,  assigning  to  him  all  his  interest  of  one- 
third  of  the  profits  of  said  printing  and  authorized  Ray  to 
pay  over  the  same  to  said  plaintiff  or  his  order,  so  soon  as 
he  drew  the  same  from  the  State  Treasury ;  defendant  as- 
sumed no  responsibility  in  the  event  of  Ray's  failure  to  pay, 
but  simply  sold  and  assigned  his  interest,  and  plaintiff  was 
informed  of  the  facts  and  circumstances  under  which  that 
interest  arose  and  was  claimed.  Plaintiff  subsequently  fear- 
ing that  there  might  be  some  difficulty  about  the  matter, 
saw  Burk  and  wanted  him  to  promise  to  see  it  paid,  which 
he  refused  to  do,  but  did  get  Capt.  Wofford  to  go  to  Macon 
and  see  Ray,  who  gave  an  acknowledgment  of  the  claim 
which  Hunt  received.  After  the  printing  was  done  and  the 
money  received  by  Ray  or  his  representatives,  plaintiff  de- 
manded the  same  which  was  refused,  and  Ray,  who  is 
dead,  was  wholly  insolvent  The  sale  and  assignment  of 
said^interest,  was  made  in  December,  1849,  to  plaintiff;  and 
the  action  was  commenced  8th  October,  1854. 

The  defendant  pleaded  the  general  issue,  and  the  statute 
of  limitations : 

The  judgment  of  the  Court  was,  that  the  contract  was  not 
void  but  valid  and  binding  on  plaintiff;  and  that  if  it  was 
not  valid,  the  plaintiff  was  barred  by  the  statute  of  limita- 
tions, which  commenced  running  from  the  making  thereof. 

To  this  decision  plaintiff  excepted. 

Wright,  for  plaintiff  in  error. 

Johnson,  for  defendant  in  error. 

By  the  Court, — McDonald,  J.  delivering  the  opinion. 

If  the  plaintiff  had  a  right  to  recover  back  the  money  firom 
the  defendant  on  the  assignment  of  the  printing  contract,  it 
was  on  the  ground  that  that  contract  was  illegal,  as  the  as- 
signment imposed  no  liability  on  the  assignor,  but  was  sim- 
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ply  a  transfer  of  the  claim.  There  is  no  proof  of  fraud  in 
the  sale,  and  by  the  agreed  evidence  in  the  case,  it  was  with- 

• 

out  liability  on  the  part  of  the  assignor.  The  right  of  action 
accrued  to  the  plaintifi  immediately  on  the  paymetit  of  the 
money,  if  the  contract  was  illegal,  it  being  on  that  hypothe- 
sis alone,  that  he  could  be  liable  at  all.  To  this  action  the 
Statute  bar  is  four  years,  and  that  time  having  run,  the  right 
of  action  was  barred  at  the  time  the  suit  was  instituted. 

Judgment  affirmed. 


No.  3  5. — Leonard  C.  Huff  and  William  Chambees,  plain- 
tiffs in  error  vs.  Charles  J.  McDonald,  and  others,  defen- 
dants in  error. 

[1.]  If  oae  te  i ant  in  common,  receive  more  than  his  jQst  ahare,  ke  is  liable  to 
account  to  his  co-tenant  for  such  surplus,  and  ibrall  the  profita  which  he  makes 
oat  of  such  snrpluii;  and  if  there  is  proof  that  he  used  such  surplus,  and  no 
proof  as  to  whether  he  made  any  profits  out  of  it  or  not,  the  presamptton  is, 
that  he  made  profits  out  of  it,  and  profits  at  least  equal  to  the  interest  oft  the 
valne  of  such  surplus  calculated    at  the  legal  rate. 

[2l]  If  one  tenant  in  common,  receive  more  than  his  jast  ahare,  the  statute  of 
limitations  does  not  commence  running  in  his  favor,  so  as  to  bar  an  action  of 
account  by  the  co-tenant,  until  the  tenant  begins  to  hold  such  surplus  ad- 
versely to  the  co-tenant,  and  knowledge  of  that  fact  comes  to  the  co-tenant. 

In  Equity,  from  Cass  Superior  Court    Tried  before  Judge 
Browx,  at  September  Term,  1856. 

The  bill  alleges  that  complainant,  Charles  J.  McDonald, 
on  the  2d  of  May,  1843,  purchased  at  a  sale   made  by  the 
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Commissioner  in  Bankruptcy  for  the  State  of  Georgia,  the 
tone  undivided  qtiarter  of  the  south-east  half  of  lot  No.  210, 
'in  the  2d  district  of  Carroll  county,  sold  as  the  property  of 
John  T.  Rowland,  a  bankrupt.  That  sometime  in  the  year 
1843,  he  purchased  one  other  undivided  fourth  part  of  said 
south-east  half  of  said  lot,  from  one  Littleton  Atkinson,  but 
the  deed  of  conveyance  from  Atkinson  to  complainant  was 
not  executed  and  delivered  until  the  8th  of  October,  1844,  at 
which  time  he  also  conveyed  and  assigned  to  complainant, 
all  his  right,  title  and  interest  to  all  damages  for  trespasses  in 
diggmg  gold  on  said  lot. 

The  bill  further  alleges  that  in  the  year  1842,  the  defen- 
dants Huff  and  Chambers,  entered  upon  said  premises^  which 
contained  a  valuable  gold  mine,  and  engaged  extensively  in 
working  the  same,  and  continued  fjpr  sometime  their  mining 
operations  thereon,  and  dug  up  and  appropriated  to  their 
own  use,  gold  amounting  to  a  very  large  sum ;  that  they 
also  leased  or  rented  to  others  the  right  and  privilege  of  min- 
ing on  said  premises,  and  received  large  sums  as  rent  for 
said  right  and  privilege  thus  to  dig  gold ;  that  defendants  re- 
fuse to  account  with  and  pay  to  complainant  the  share  which 
is  due  and  coming  to  him  from  said  mining  operations  and 
from  said  rents  as  joint  owner  or  tenant  in  common  of  said 
premises;  that  he  has  no  means  of  proving  the  amount  of 
gold  dug,  the  number  of  hands  engaged,  and  the  expenses 
of  the  mining  operations,  except  by  resorting  to  the  conscien- 
ces of  the  defendants.  The  bill  prays  for  a  discovery  and 
account ;  that  the  books  kept  of  their  transactions  may  be 
produced ;  and  that  said  defendants  or  either  of  them,  be  de- 
creed to  pay  over  to  complainant  the  share  or  amount  found 
due  to  him  from  them  or  either  of  them  upon  such  account- 
ingi  &C. 

The  defendants  demurred  to  the  bill,  for  want  of  equity, 
and  because  complainant  had  adequate  remedy  at  law  for 
the  teeapasses  complained  of;  and  bepause  no  assignment  of 
damages  for  trespasses  committed  before  complainant  pur- 
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chased  from  Atkinson,  could  give  him  a  right  to  a  recovery, 
on  account  of  said  trespasses ;  which  demurrer  was  overrul- 
ed by  the  Court,  and  defendants  excepted. 

And  answering,  they  admit  that  they  entered  upon  said 
premises  about  the  Ist  Aug.,  1842,  and  continued  thereon  un- 
til about  the  25th  Dec.,  1843,  and  did  work  the  mines  thereon, 
and  dig  up  and  carry  away  and  appropriate  to  their  own  use 
all  the  gold  found,  and  they  deny  complainant's  right  to  any 
share  of  the  same  or  to  have  any  account  therefor  from  them; 
they  say  that  Chambers  purchased  from  one  William  A. 
Maxwell,  one  fourth-part  of  said  south  half  of  said  lot,  in 
the  year  1842,  and  obtained  from  him  a  bond  for  titles  to  the 
other  fourth  part  of  said  premises,  said  bond  made  by  one 
Benjamin  Chapman,  but  was  not  assigned  in  writing  to  de- 
fendant, and  under  this  purchase  they  entered  upon  said 
lot,  and  engaged  in  tb%  business  of  digging  gold  thereon. 
They  knew  that  there  was  other  just  owners  or  tenants  in 
common,  but  they  were  wholly  ignorant  of  any  title  or  inter- 
est of  complainant  in  said  premises,  and  were  informed  that 
it  was  the  agreement  or  understandingof  allthe  owners,  that 
any  one  could  enter  upon  and  dig  for  gold  without  liability  to 
the  others  for  rents  or  otherwise,  and  with  this  information 
and  under  this  belief,  they  entered  upon  said  lot  and  com- 
menced  digging,  and  they  did  rent  to  others  the  privilege  of 
digging.  But  they  deny  that  they  ever  obtained  a  hundred 
thousand  dollars  worth  of  gold,  as  charged  in  complainant's 
bill,  or  any  thing  like  this  amount;  or  two  thousand  dollars 
forrent,  but  they  affirm,  that  after  working  on  said  premises 
until  about  the  25th  of  December,  1843,  they  came  to  a  set- 
tlement, and  the  amount  of  gold  they  made  on  said  south 
half  of  said  lot,  after  paying  and  deducting  therefrom  all  the 
necessary  expenses,  was  about  three  hundred  dollars,  and 
this — ^without  allowing  defendant  Chambers  anything  for  his 
services  in  superintending  the  business,  and  if  a  reasonable 
sum  should  be  allowed  for  those  services,  nothing  was  made. 
They  are  unable  to  state   how  much  gold   was  dug,  or  the 
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number  of  hands  they  had  employed — from  whom  the  ne- 
groes were  all  hired ;  the  prices  paid  was  about  ten  dollars 
per  month.  The  books,  in  which  was  kept  the  names  of  the 
hands  hired,  the  prices  paid  and  the  amount  of  gold  dug,  up 
to  the  time  they  quit  their  operations  and  made  their  settle- 
ment, has  been  lost  or  mislaid,  and  this  was  occasioned  by 
the  removal  of  defendants  to  places  distant  from  their  min- 
ing operations.  They  do  not  admit  the  tenancy  in  common 
with  them  of  complainant — deny  his  right  to  receive  any 
part  of  the  gold  dug  by  them,  and  hold  him  to  a  strict  proof 
of  his  title,  &c. 

The  case  coming  on  to  be  heard,  after  the  reading  of  the 
bill,  answer  and  replication,  the  complainant  ofi'ered  in 
evidence, 

1st.  A  grant  from  the  State  of  Georgia  to  John  Martin,  for 
lot  of  land  No.  210,  in  the  2d  district  of  Carroll  county,  dated 
17th  June,  1830.  Then  a  deed  from  John  Martin  to  Willis 
Rabun  for  the  same  lot,  dated  5th  August,  1830.  Then  a 
deed  from  Willis  Rabun  to  John  T.  Rowland  and  Littleton 
Atkinson  to  south-east  half  of  said  lot,  dated  28th  December, 
1838,  a  deed  from  Atkinson  to  Charles  J.  McDonald  to  the 
one  undivided  fourth  part  of  the  said  south-east  half  of  said 
lot,  dated  the  8th  October,  1844,  and  recorded  the  e>th  April, 
1847 ;  also  a  deed  from  M.  Myres,  general  or  official  assignee 
in  bankruptcy  for  the  district  of  Georgia,  to  Charles  J. 
McDonald,  for  the  undivided  one  quarter  of  the  south-east 
half  of  the  same  lot.  No.  210,  sold  as  the  property  of  John  T. 
Rowland,  dated  2d  May,  1843.  To  the  introduction  of  this 
last  deed,  counsel  for  defendants  objected,  on  the  ground 
that  no  judgment,  order  or  decree  authorizing,  said  sale,  had 
been  shown  or  produced.  The  Court  overruled  the  objec- 
tion, and  defendant's  counsel  excepted. 

2d.  Complainant  then  offered  in  evidence  the  following 
instrument  of  writing,  viz : 

^  For  value  received  and  in  consideration  of  tlie  sum  of 
three  hundred  dollars  to  me  in  hand  paid,  the  receipt  where- 
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of  is  hereby  acknowledged,  I,  Littleton  Atkinson,  of  the 
county  of  Macon  and  State  of  Georgia,  have  baigained,  sold, 
and  assigned,  and  by  these  presents  do  bargain,  sell  and  as- 
sign to  Charles  J.  McDonald,  of  the  county  of  Cobb,  and  said 
State,  all  my  right,  title  and  interest,  both  at  law  and  in  equi- 
ty, to  damages  for  trespasses  in  digging  gold  on  lots  of  land 
Nos.  209,  210  and  205,  all  in  the  second  district  jof  the  coun- 
ty of  Carroll,  with  full  authority  to  use  my  name  in  the  re- 
covery thereof 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal, 
this  eighth  day  of  October,  A.  D.  1844. 

L.  ATKINSON,  [L,  S.] 
James  L.  GasEif ,  j,  p. 

Counsel  for  defendants  objected  to  the  introduction  of  this 
paper,  on  the  ground  that  it  only  authorized  complainant  to 
use  the  name  of  Atkinson,  and  he  could  maintain  no  action 
on  it  in  his  own  name,  and  the  right  to  bring  suit  for  a 
trespass  not  being  assignable,  the  same  was  void,  which  ob- 
jections were  overruled  by  the  Court  and  the  paper  admitted 
and  allowed  to  go  to  the  jury. 

3d.  Complainant  then  submitted  the  following  depositions 
of  witnesses  examined  by  commission, 

Solomon  Morrison, — ^To  the  first  interrogatory  he  answers, 
I  know  the  parties. 

To  the  second  interrogatory  he  answers.  I  did  superin- 
tend the  digging  for  gold,  for  the  defendants  Huff  and 
Chambers,  on  the  south-east  half  of  lot  of  land,  Na  210,  in 
the  2d  district  of  the  county  of  Carroll,  from  some  time  late 
in  the  spring  of  the  year  1843,  till  Christmas  thereafter,  and 
from  the  Ist  of  January,  1844,  as  well  as  I  can  recollect,  the 
whole  year,  and  from  the  1st  of  January  1845  until  some 
time  in  May  of  the  same  year.  I  suppose  the  average  of 
hands  was  about  20,  rather  more  than  less  than  that  num- 
ber, they  were  principally  blacks.  I  superintended  about 
two  years  on  said  part  of  said  lot ;  I  suppose  the  average 
work  of  the  hands  was  about  a  pennyweight  to  the  hand  per 
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day  dnriDg  the  time  of  my  superintending,  and  was  deliver- 
ed over  to  both  the  defendants  and  to  a  Mr.  Jarnagin,  agent 
for  defendanta 

To  the  third  interrogatory,  he  answers:  The  defendants 
did  lease  out  parts  of  said  lot  to  other  persons,  Parker  Rice, 
Cieorge  Bivins,  William  Bivins  and  old  man  Bivins,  whose 
given  name  I  do  not  remember,  and  to  a  Mr.  Pettis,  whose 
given  name  I  do  not  recollect ;  Rolen  Talbot  and  his  son 
William  Talbot,  and  a  great  many  others  I  cannot  recollect 
I  think  they  paid  the  eighth  of  what  they  dug  up,  to  defen- 
dants, and  they  did  reserve  the  best  digging  ground  for  them- 
selves. I  would  further  state  that  a  man  by  the  name  of 
Garrison,  worked  also  on  said  lot,  with  black  hands ;  there 
were  alwaysjhands  at  work  on  said  lot,  besides  defendants' 
faatids. 

To  the  fourth  interrogatory,  he  answers :  I  worked  the  two 
first  years,  1843  and  1844,  for  both  defendants,  and  the  year 
1845  for  L.  C.  Huff,  as  I  think  defendants  dissolved  copart- 
nerMiip^on  the  85th  of  December,  1844.  The  work,  as  be- 
fore stated,  was  a  pennyweight  to  the  hand,  which  was  padd 
over  to  defendants  during  their  partnership,  after  which  it 
was  paid  over  to  L.  C.  Huff 

To  the  fifth  interrogatory,  he  answers :  I  do  not  know  of 
anything  more  that  would  benefit  the  complainant 

Cross ExaminecL — First  interrogatory, he  answers:  I  have 
stated  nothing  from  heresay  or  belief— nothing  but  what 
comes  from  my  own  knowledge  and  recollection. 

Secondginterrogatory,  he  answers :  The  hands  were  re- 
moved from  this  lot  in  1844,  thinking  we  could  do  better  on 
another  lot,  but  finding  that  we  could  not,  we  returned  on 
the  said  lot,  210 ;  while  I  was  absent  from  this  lot,  Mr.  Huff 
rented  it  to  Mr.  Rice,  who  made  money.  When  I  returned, 
Mr.  Rice  left  the  place ;  I  commenced  work  again  ou  the 
satne  streak,  and  made  money  and  good  wages,  and  Rice 
still  worked  on  the  same  lot 

Third Jnterrogatory,  he  answers :  I  think  my  opportunity 
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for  knowing  how  much  was  made  was  near  about  as  good  as 
defendants,  and  would  as  soon  trust  to  my  recollection  as 
their  oath. 

Fourth  interrogatory,  he  answers :  Some  days  we  made 
over  wages,  others  not  so  much,  but  as  I  have  before  stated, 
I  think  the  average  was  over  a  pennyweight  per  day  to  the 
hand ;  th  at  a  person  accustomed  to  mining  could  tell  pretty 
much  what  was  made. 

Fifth  interrogatory,  he  answers :  We  worked  on  a  rock  for 
a  month,  and  I  think,  made  expences.  I  left  them  while 
they  were  at  work  oil  the  rock. 

Sixth  interrogatory,  he  answers :  Huff  &  Chambers  ditch- 
ed the  land  to  work  themselves,  and  when  they  quit  other 
hands  worked  more  or  less  in  the  same  ditches. 

Seventh  interrogatory,  he  answers :  I  know  of  nothing 
more  that  will  benefit  the  defendants,  nor  nothing  to  prove 
what  they  have  sworn  to  be  true  or  untrue,  as  I  do  not 
know  what  they  did  swear. 

Thomas  M.  Tolbert — To  first  interrogatory,  he  answers: 
He  knows  the  parties. 

To  second  interrogatory  he  answers:  That  he  has  dug  for 
gold  on  the  south-east  half  of  said  lot  of  land.  No.  210  in 
the  second  district  of  Carroll  county,  Georgia,  and  witness 
does  not  recollect  in  what  year  he  worked  on  said  lot,  but  he 
worked  there  the  same  time  and  with  the  same  hands  that 
were  in  the  employment  of  Mr.  Hufl?  the  defendant,  and  that 
he,  witness,  was  also  in  the  employment  of  Huff,  and  work- 
ed there  in  said  employment  two  weeks  or  longer,  upon  the 
sortth-east  half  of  said  lot  of  land,  in  the  second  district  of 
Carroll  county.  William  Chambers,  one  of  the  defendants, 
was,  witness  thinks,  concerned  with  said  Huff,  and  was  fre- 
quently there  giving  directions,  and  that,  when  witness  dug 
for  gold  on  the  south-east  half  thereof,  he  made  from  three 
quarters  to  a  peniiyweight  per  day,  and  the  ground  worked 
by  Huff  and  Chambers  was  better  than  the  ground  worked 
by  witness;  that  he,  witness,  often  heard  Solomon  Morrison, 
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the  boss  or  superintcndant  of  the  hands  of  Huff  and  Cham- 
bers, say  that  they  made  from  a  pennyweight  and  a  half  per 
day,  to  two  pennyweights  per  day  to  each  hand,  and  that  the 
ground  witness  worked  was  refuse  ground,  that  they,  the  de- 
fendants, would  not  work,  and  that  the  hands  superintended 
by  Morrison  were  working  on  the  south-east  half  of  said  lot 
of  land,  when  he,  witness,  heard  Morrison  say  as  above 
stated.  Parker  Rice,  James  D.  Powell  and  another  man  by 
the  name  of  Bivins,  worked  there  at  the  same  time,  and 
worked  for  a  long  time  on  their  own  hook. 

To  the  third  interrogatory,  he  answers :  That  he  does  not 
now  recollect  of  hearing  Huff  say  how  much  he  made  to  the 
hatid  per  day,  for  Huff,  witness  thinks,  wished  that  kept  a  se- 
cret Witness*  brother,  Richard  Tolbert,  was  at  the  same  time 
in  the  employment  of  Huff  and  Holland  working  on  another 
lot  nearby,  and  the  hands  overseed  by  said  Richard  Tolbert, 
returned  the  gold  dug  by  them  every  Saturday  night  to  Huf^ 
and  witness  heard  his  brother,  the  said  Richard  say,  that 
Morrison  and  the  hands  under  Morrison  were  doing  about 
as  well  as  he  and  those  under  him,  and  that  he  was  making 
upon  an  average,  from  one  pennyweight  and  a  half  to  two 
pennyweights  per  day  to  the  hand.  Witness  knows  nothing 
more  that  would  benefit  the  parties. 

William  Gilbert — To  the  first  interrogatory,  he  answers : 
That  he  knows  Charles  J.  McDonald  and  Leonard  C.  Huff, 
but  does  not  know  William  Chambers. 

To  the  second  interrogatory  he  answers :  That  he  himself 
did  not  lease  the  privilege  of  digging  for  gold  on  the  south- 
east half  of  lot  No.  210,  in  the  second  district  of  Carroll 
county,  from  the  defendants,  but  that  he  worked  with  Geoige 
Bivins  on  the  south-east  half  of  said  lot  No.  210  in  the 
second  district  of  Carroll  county  in  the  year  1845 ;  and  un- 
derstood that  said  Bivins  had  leased  the  privilege  of  digging 
for  gold,  from  A.  M.  Stokely,  and  the  rent  money  was  paid 
or  the  gold  that  was  dug  was  sold  to  Stokely.  I  cannot  now 
say  precisely  the  amount  of  gold  we  made  per  day,  but  think 
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it  would  have  averaged  a   pennyweight  per  hand  per  day  ; 
-worked  five  hands. 

To  the  third  interrogatory  he  answers :  The  defendant, 
Leonard  Huff,  was  digging  for  gold  on  the  same  lot  of  land 
at  the  same  time,  and  the  ground  on  which  Huff  was  dig- 
ging, was  said  to  be  much  better  for  gold  than  where  we  were 
digging ;  I  saw  them  rocking  down  one  or  two  evenings,  but 
could  only  guess  at  the  amount  that  was  made  per  hand  for 
that  day,  it  appeared  that  they  were  making  good  wages, 
and  I  should  suppose  that  they  made  from  from  40  to  50 
pennyweights  on  that  day  to  that  rocker. 

To  the  fourth  interrogatory  he  answers:  That  till  he  does 
known  more  than  he  has  already  stated  is,  that  that  part  of 
the  lot  where  Huflf  was  digging,  was  considered  fi  rat  rate 
mining  ground,  so  much  so  that  said  Huff  would  not  give 
any  one  a  lease  to  dig  for  gold  on  the  branch  or  in  the  bot- 
tonL    And  further  this  deponent  saith  not 

Zachariah  A.  Sice. — To  the  first  interrogatory  he  ans- 
wers :  He  knows  the  parties. 

To  the  second  interrogatory  he  answers :  That  he  did  op- 
erate for  gold  on  what  was  then  called  the  Maxwell  lot.  It 
is  situated  about  one  mile  and  a  half  from  Villa  Rica,  and 
in  the  county  of  Carroll ;  does  not  know  the  number  of  the 
lot  or  district ;  cannot  say  what  part  of  the  lot  it  was  he  op- 
erated on,  it  was  near  the  junction  of  the  branches,  one  of 
which  runs  through  the  lot ;  cannot  say  whether  the  other 
does  or  not  This  was  in  the  early  part  of  the  year  1844 ; 
worked  about  four  months;  his  hands  averagpd  about  one- 
dollar  per  day ;  and  paid  toll  to  Leonard  C.  Hufi*;  paid  one 
eighth  for  toll ;  he  says  he  worked  in  company  with  Mac 
Hensly ;  they  worked  eleven  hands  during  that  time. 

To  the  third  interrogatory  he  answers :  ,That  some  places 
on  said  lot  was  richer  than  others,  and  the  best  work  he  did 
was  five  dollars  to  the  hand  per  day,  for  a  few  days  only. 

To  the  fourth  interrogatory  he  answers :  That  Leonard  C. 
Huff  commenced   operating  for  gold  near  to  where  he  was 
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working,  about  the  time  he  quit ;  cannot  say  whether  it  was 
on  the  same  lot  or  not,  nor  does  not  know  how  long  the  de- 
fendant Huff  operated ;  cannot  say  what  was  the  quality  of 
the  ground  upon  which  the  said  Huff  operated,  but  supposed 
it  to  be  as  good  as  that  worked  by  himself  Huff  commenc- 
ed work,  to  the  best  of  his  recollection,  in  May,  1844 ;  the 
length  of  time  he  worked,  he  cannot  say ;  he  worked  some 
fifteen  or  twenty  hands  and  superintended  by  Morrison ; 
thinks  his  name  was  SoL  Morrison, 

To  the  the  fifth  interrogatory  he  answers :  That  the  value 
of  the  tools  necessary  for  digging  gold,  would  be  about  five 
dollars  per  hand  per  year;  knows  nothing  more. 

Nicholas  F.  Chambers, — To  the  first  interrogatory  he 
answers :  I  do. 

To  the  second  interrogatory  he  answers :  I  dug  gold  on  a 
lot  called  No.  210,  in  the  second  district  of  Carroll  county, 
and  I  think,  on  the  south-east  half  of  said  lot,  and  in  and 
during  the  years  1845  and  1846  ;  I  cannot  be  positive  about 
the  amount,  but  can  safely  say,  I  dug  between  nineteen  hun- 
dred and  two  thousand  pennyweights  during  the  time  men- 
tioned. The  rent  to  be  paid  was  one-eighth,  one-fourth  of 
which  I  retained  as  joint  owner  of  the  lot,  one-fourth  of 
which  I  paid  to  Morrison  and  Williams,  and  promised  to  pay 
the  remaining  half  to  Leonard  C.  Huff 

To  the  third  interrogatory  he  answers :  I  know  of  nothing 
more  that  can  benefit  the  complainants. 

Cross  Examined. — To  the  first  interrogatory  he  answers  : 
I  have  no  means  of  knowing  the  amount  of  clear  profits  made 
by  defendants  while  working  said  lot ;  I  would  feel  bound 
to  believe  the  defendants  on  their  oaths,  never  having  had 
any  i*eason  to  believe  otherwise.  I  never  paid  any  rent  or 
promised  to  pay 'any  to  William  Chambers  for  that  lot; 
knows  nothing  about  their  cleat  profits. 

To  the  second  interrogatory  he  answers :  I  know  nothing 
more  that  could  benefit  the  defendants. 


ATLANTA,  MARCH  TERM,  1857.  141 


HuffJc  Chaml)er9  vs.  McDonald  et  al. 


A,  H.  Harrison. — To  the  first  interrogatory  he  answers : 
Ida 

To  the  second  interrogatory  he  answers:  To  the  best  of 
my  recollection,  they  were  in  partnership  in  gold  digging  in 
the  year  1842 ;  I  cannot  recollect  the  exact  time  when  they 
dissolved  partnership,  I  think  they  were,  to  the  best  of  my 
recollection  and  belief,  they  were  engaged  in  work  on  lots  of 
land  Nos.  208,  209  and  210,  in  the  second  district  of  Carroll 
county. 

To  the  third  interrogatory  he  answers :  They  had  a  settle- 
ment of  their  gold  digging  operations,  I  do  not  know,  but 
my  impression  is,  that  they  had  a  settlement  which  embrac- 
ed their  whold  business ;  cannot  recollect  the  exact  time  the 
settlement  was  made. 

To  the  fourth  interrogatory  he  answers :  He  knows  noth- 
ing more. 

Cross  Examined, — To  first  interrogatory  he  answers ; 
My  recollection  is  that  they  l\ad  dissolved  previous  to  the 
settlement ;  we  made  the  settlement  from  the  entries  made 
in  their  books,  and  from  what  Huff  and  Chambers  said  at 
time  of  settlement  to  the  best  of  my  recollection,  the  amount 
was  three  hundred  and  one  dollars. 

The  second  interrogatory  :  Is  it  not  frequently  the  case 
in  the  Carroll  mines,  that  hands  make,  some  days  four  or 
five  times  as  mucfi  fs  others,  and  do  not  companies 
of  hands  frequently  fail  to  make  expences,  and  sometimes 
not  one-half  or  one-fourth  of  their  expences,  including  hire 
and  everything  else. 

To  second  interrogatory  he  answers :  It  is  frequently  the 
case  that  they  do,  and  it  is  also  frequently  the  case  that  they 
do  not  make  one-half  or  one-fourth  of  their  expences  includ- 
ing everything. 

To  third  interrogatory  he  answers:  I  know  nothing  more 

E.  W.  Holland, — To  first  interrogatory  he  answers :  He 
knows  the  parties. 

To  second  interrogatory  he  answers :  That  the  defendants 
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Huff  and  Chambers  were  engaged  in  digging  gold  in  copart- 
nership^ from  the  fall  of  1842  to  the  spring  of  1844,  on  lots 
Nos.  208,  and  210,  in  the  second  district  of  Carroll  county. 

To  third  interrogatory  he  answers:  That  in  the  spring  of 
1844,  after  Huff  and  Chambers  had  dissolved  copartnership, 
he,  in  connection  with  Mr,  Harrison,  was  called  upon  to 
arbitrate  and  settle  some  business  between  the  defendants, 
and  among  other  matters  was  to  settle  the  amounts  between 
the  parties  in  reference  to  their  gold  operations  upon  the  Nos. 
before  named,  208  and  210,  and  after  deducting  expences 
for  their  operations  on  No.  210,  there  was  a  profit  of  about 
one  hundred  dollars,  but  this  profit  was  more  than  consum- 
ed in  employing  a  suitable  person  to  superintend  the  work  on 
lot  No.  208 — this  was  profits  made. 

To  fourth  intenogatory  he  answers  :  He  knows  nothing 
more  that  would  benefit  plaintiff. 

Cross  Examined. — To  first  interrogatory  he  answers :  The 
settlement  made  between  the  defendants  was  made  after  they 
dissolved,  which  was  in  the  spring  of  1844. 

To  second  interrogatory  he  answers :  That  in  operations 
in  the  Carroll  mines,  it  would  require  a  hand  to  make  from 
three-quarters  to  one  pennyweight  per  day  per  hand  to  pay 
all  expences. 

To  third  interrogatory  he  anwers :  A  hand  making  only 
from  three-quarters  to  one  pennyweight  per  day,  would  make 
nothing  clear  after  paying  all  necessary  expences. 

To  fourth  interrogatory  he  answers:  That  twenty  dollars  a 
month  will  not  more  than  pay  the  expences  of  a  hand  in 
digging  gold,  when  he  is  furnished  with  tools,  clothing  and 
subsistence  per  month. 

To  fifth  interrogatory  he  answers :  That  Huff  and  Cham- 
bers made  money  in  their  gold  digging  operations  on  lot  No. 
208  before  named,  but  they  only  made  about  one  hundred 
dollars  clear  money  out  of  their  operation  upon  lot  No.  210 
before  named.  Huff  and  Chambers  being  both  interested  in 
their  gold  operations  upon  both  the  lots,  Nos.  208  and  210, 
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one  superintended  the  hands  upon  one  of  the  lots  and  the 
other  upon  the  other  lot ;  in  the  settlement  thus  made,  neith- 
er charged  anything  for  their  own  services ;  if  any  charge 
had  been  made  for  superintending  the  hands  upon  lot  No. 
210,  nothing  would  have  been  realized  as  a  profit ;  compa- 
nies dicing  gold  frequently  fail  to  make  anything  by  the 
operation. 

Isaac  E.  BartletL — To  first  interrogatory  he  answers  : 
That  he  does. 

To  second  interrogatory  he  answers:  During  the  year 
1843  the  amount  of  gold  dug  by  Solomon  Morrison,  as  over- 
seer for  Huff  and  Chambers,  was: 

Ihfft*.    Grs. 

To  Leonard  C.  Huff,  7312  17 

To  Wm.  Chambers,  96 

Paid  in  Charleston  for  goods  bought  for  Huff  and 
Chambers,  149 


7557  17 
To  third  interrogatory  he  answers:  There  were  a  good  many 
lessees  working  on  said  lot,  but  that  without  reference  to  the 
books,  he  cannot  state  what  amounts  were  dug  and  returned. 
Cross  ExamineeL — ^To  first  interrogatory  he  answers :  That 
he  does  not  know  that  he  has  ever  seen  the  corners  or  sta- 
tions of  said  lot,  and  only  knows  the  lot  from  having  heard 
Huff,  Chambers  and  others  say  it  was  lot  No.  210  of  the  se- 
cond district  of  Carroll, 

'  To  second  interrogatory  he  answers :  He  knows  nothing 
farther. 

Re-ExaminetL — To  the  second  interrogatory  he  answers : 
That  he  has  the  original  statement  refeffed  to  in  said  inter- 
rogatories, and  which  original  statement  is  hereto  annexed, 
and  to  the  best  of  his  recollection  it  was  made  in  the  early 
part  of  the  year  1844.  It  is  a  true  statement  and  was  made 
firom  the  books  kept  by  him  for  Huff  and  Chambers,  and 
was  at  the  request  of  Leonard  C.  Huff. 
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To  third  interrogatory  he  answers  :  That  he  knows  noth- 
ing more  that  will  benefit  the  plaintiff 

Amount  of  gold  dug  by  Solomon  Morrison,  for  Huff  and 
Chambers,  on  lot  No.  210,  year  1843.  ^ 

JMcts.    Grs. 

Amount  received  by  L.  C.  Huff,  7312  17 

«  «        "  Wm.  Chambers,  96  00 

"        paid  for  goods  bought  in  Charleston,  149 


7557  17 

Cross  Examined. — To  first  interrogatory :  That  he  knows 
that  the  gold  mentioned  in  said  memorandum  was  taken 
from  the  south-east  part  of  lot  No.  210 ;  he  knows  it  from  his 
own  knowledge  of  said  lot,  and  what  he  has  heard  the  de- 
fendants say ;  he  cannot  say,  particularly,  whether  said  de- 
fendants worked  on  both  halves  of  said  lot;  but  he  is  inclin- 
ed to  think  they  did  work  some  on  the  other  half  of  said  lot. 

To  second  interrogatory  he  answers:  That  there  is  no 
mistake  in  the  number  of  the  lot,  it  was  No.  210,  as  mention- 
ed in  said  memorandum;  he  made  the  memorandum  at  the 
request  of  Leonard  C.  Huff,  to  show  the  amount  of  gold  dug 
on  the  south-east  half  of  said  lot,  by  Huff  and  Chambers  in 
the  year  1843 ;  said  memorandum  was.  made,  to  the  best  of 
his  recollection,  in  the  early  part  of  the  year  1844. 

Edrjoin  Noland. — To  first  interrogatory  he  answers:  I 
know  the  defendants.    I  do  not  know  the  plaintiff 

To  second  interrogatory  he  answers :  I  was  employed  by, 
and  woxked  for,  Puff  and  Chambers,  the  defendants,  some 
time  during  the  year  1843  or  1844,  digging  for  gold  on  the 
south-east  half  of  land  No,  910,  according  to  the  information 
I  have  had  conceining  the  lines  of  said  lot ;  my  wages  were 
the  usual  wages  paid  to  hapds  at  that  time;  say  fourteen  or 
fifteen  dollars  a  mpnth,  hands  finding  themselves.  The 
number  of  hands  employed  varied,  some  times,  fifteen  or 
twenty,  and  at  others,  twenty-five  or  thirty ;  I  do  not. know 
how  long  defendants  worked  on  said  lot;  I  worked  therein 
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their  employ  three  or  four  months ;  I  do  not  know  the  amount 
of  wages  paid  by  the  defendants;  the  common  hire  of  a 
hand,  I  have  already  stated,  was  fourteen  or  fifteen  dollars  a 
month. 

To  third  interrogatory  he  answers :  I  do  not  know  any 
thing  of  the  amount  dug  by  the  defendants,  it  not  having 
been  made  my  duty  to  keep  any  account ;  I  have  no  means, 
nor  ever  had  any,  of  ascertaining  it,  or  any  average  of  any 
amount  dug ;  nor  can  I  say  what  was  the  average  per  hand 
of  the  hands  employed. 

To  fourth  interrogatory  he  answers :  I  worked  some  time 
in  1645,  on  said  lot,  in  company  with  one  Solomon  Morri- 
son,  with  a  small  force  of  lEbur  or  five  hands,  and  not  exceed- 
ing a  month  in  time,  during  which  I  remember  our  average 
was  not  more  than  half  a  pennyweight  to  the  hand,  about 
half  this  time  the  work  alone  was  done  on  the  north-west 
half  of  said  lot:  our  lease  being  on  the  dividing  line,  accord- 
ing to  my  understanding ;  to  the  best  of  my  recollection,  we 
paid  the  one-eighth  of  the  amount  dug,  for  the  privilege  of 
mining ;  I  have  no  means  of  ascertaining  or  refreshing  my 
memory  as  to  the  amount  dug  or  the  amount  of  rent  paid  by 
u&  I  worked  some  time  in  1848,  in  copartnership  with  my 
brothers  William,  Seaborn  and  Samuel  Noland,  under  a  lease 
from  Leonard  C.  HuflT,  paying  the  eighth  toll  to  Messrs. 
Merrdl  C.  and  William  H.  Arotey,  as  agents  for  said  Huff. 
I  am  now  working  on  said  lot,  in  copartnership  with  my 
brothers  Samuel  and  Seaborn  Noland,  under  a  lease  from 
Leonard  C.  Huff',  on  the  south-east  half  of  said  lot,  paying 
the  tenth  for  rent,  but  I  cannot  recollect  how  long  I  have 
been  working.  1  have  paid  the  toll  weekly,  semi-monthly, 
or  monthly,  to  Mr.  Abel  H.  Harrison,  as  Mr.  Hufi^s  agent,  as 
my  necessities  or  inclinations  prompted  me. 

To  fifth  interrogatory  he  answers :    I  have  already  stated 
all  I  know  or  can  remember  about  the  matter  in  question. 

Cross    Examined. — To  first   interrogatory   he    answers : 
There  was  certainly  more  gold  dug  some  days  than  others. 
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The  other  part  of  this  interrogatory  I  have  already  answered 
In  my  ttiswers  to  the  direct  interrogatories. 

To  eocood  interrogatory  he  answers :  I  have  not  the  least 
idea. 

Oeorge  NolantL-^To  first  interrogatory  he  answers :  I  know 
the  defendants,  but  have  no  acquaintance  with  the  plaintiC 
To  ^second  interrogatory  he  answers :  I  was  in  the  employ 
of  the  defendants  Messrs.  Huff  and  Chambers)  in  and  during 
the  year  1843,  two  or  three  weeks  of  which  time  I  worked 
on  the  south-east  half  of  lot  of  land  No.  010  in  the  seeond 
district  of  Carrall  county;  my  wages  were  fifteen  dollars  a 
loondi,  and  find  myself  that  being  die  common  price  for 
hands  at  that  time ;  I  have  no  recollection  of  the  number  of 
hands  at  work  on  the  lot,  for  Messrs.  Huff  and  Chambers; 
Dpr  how  long  Ihey  woriced ;  the  customary  price  for  hands 
was  fifteen  dollars  a  month,  hands  finding  themselves. 

To  third  interrogatory  he  answers:  During  the  time  I  was 
at  work  on  said  lot,  the  company  with  which  I  was  working 
generally  made  or  averaged  about  a  pennyweight  a  day  to 
the  hand ;  I  know  nothing  of  the  amount  dug  or  the  aver- 
age product  made  by  all  the  hands  employed,  and  I  do  not 
know  the  number  of  hands  at  work  at  that  time,  or  at  any 
other  tima 

To  fourth  interrogatory  he  answers :  I  never  have  at  any 
time  worked  on  said  lot  on  my  own  account,  nor  for  any 
other  person,  except  the  time  specified  above. 

To  fifth  interrogatory  be  answers :  I  have  already  staled 
all  I  know  about  the  matter  in  the  foregoing  answer. 

Cros$  Examined. — ^To  first  interrogatory  he  answers :  I 
believe  we  made  a  little  more  than  we  did  at  other  times, 
and  sometimes  we  did  not  make  quite  as  much  as  we  did  at 
other  times,  and  sometimes  neither  one  nor  the  other,  much 
or  little,  but  sorter  betwixt  and  between,  bnt  no  two  days 
exactly  alike,  that  I  can  remember;  the  first  port  of  this  in- 
terrogatory I  have  already  answored  in  my  answer  to  the 
direa  intenqgatorifia 
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Second  interrogatory :  Do  you  know  how  much  gold  de- 
fendants made  on  said  lot  ? 

To  seeond  interrogatory  he  answers :  I  do  not 

Jamta  D.  PawelL — To  first  interrogatory  he  answers:  That 
be  has  been  acquainted  with  the  parties. 

To  second  interrogatory  he  answers :  That  he  did  operate 
tor  gold  on  the  south-east  half  of  a  certain  lot  of  land  in  the 
second  district  of  Carroll  county :  but  cannot  speak  parti- 
cularly as  to  the  number  of  the  lot  As  well  as  witness  recol- 
lects,  a  man  named  Roberts  had  a  farm  lying  on  the  north 
side  of  the  lot  that  he  operated  on ;  and  a  man  named  Jar* 
m^n  owned  land  on  the  west,  and  John  R.  Wick  owned 
land,  as  witness  understood,  on  the  south  side  of  said  lot ; 
Solomon  Moniscn  was  superintending  Leonard  C  Huff's 
bands  that  were  operating  on  another  part  of  the  south  half  of 
the  same  lot,  the  same  year;  it  was  in  1844  that  witness  and 
the  company  witness  was  operating  with,  were  at  work  on 
said  lot  for  gold.  William  Chambers  bad  been  operating  on 
the  same  lot  the  year  before ;  at  the  time  that  witness  and 
those  working  with  him  were  working  on  the  south-east 
half  of  said  lot,  namely,  in  the  year  1844 ;  Leonard  C.  Huff 
was  operating  on  the  same  half  of  said  lot,  that  witness  and 
witnesses'  company  operated  on — ^that  is,  on  the  south-east 
half  of  said  lot  Witness  does  not  know  whether  William 
Chambers  was  concerned  with  Leonard  C.  Huff  or  not ;  the 
work  was  called  Huff^s  work.  Leonard  C.  Huff  operated 
with  about  ten  or  fifteen  hands,  superintended  by  Morrison, 
at  the  time  witness  and  his  company  were  operating  on  the 
south-east  half  of  the  above  mentioned  lot  of  land.  He  was 
operating  under  a  lease  from  Leonard  C.  Huff,  but  wime^s 
understood  at  that  time,  or  has  understood  since,  that  the 
plaintiff  had  an  interest  in  said  lot 

To  third  interrogatory  he  answers :  That  he  cannot  ans- 
wea  exactly,  what  amount  of  gold  he  and  his  company  made 
per  day  to  the  hand,  while  operating  on  said  lot ;  some  days 
they  would  not  make  a  quarter  of  a  dollar  to  the  hand,  and 
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9ome  other  days  they  would  make  a  dollar  a  day  or  over ; 
one  day  we  made  five  dollars.  He,  witness,  remembers  that 
his  company  consisted  of  twelve  hands,  and  at  the  end  of  the 
month,  when  they  came  to  sell  the  gold,  they  had  made  a 
little  over  four  hundred  dollars  worth  of  gold,  but  that  was 
the  best  month's  work  they  did  on  an  average  of  all  the  time 
witness  worked  on  said  lot.  Witness  supposes  that  his  com- 
pany made  ninety-five  cents  to  the  hand.  Leonard  C.  Huff 
worked  some  ten  or  fifteen  hands ;  witness  does  not  know 
of  any  other  hands  that  were  worked  on  that  half  of  said  lot 
by  Leonard  C.  Huff,  except  those  superintended  by  Solomon 
Morrison  ;  there  were  other  persons  operating  on  that  half 
of  said  lot  in  1844,  under  leases  from  Leonard  C.  Huff;  as 
well  as  he  can  recollect,  Garrison  and  Moody  worked  a 
while  on  said  lot  Anderson  Hensley  also  carried  on  some 
work  on  that  part  of  said  lot ;  Nathan  Camp  also  worked 
some  on  that  half  of  said  lot,  in  the  year  1844. 

To  fourth  interrogator)'  he  answers :  That  Leonard  C. 
Huff  worked  the  best  ground  on  said  half  lot,  and  bis  hands 
did  better  than  we  did,  but  witness  cant  tell  how  much  they 
made  to  the  hand. 

To  fifth  interrogatory  he  answers :  That  he  knows  noth- 
ing more  in  favor  of  the  plaintifl* 

Solomon  Morrison. — To  first  interrogatory  he  answers : 
I  do. 

To  second  interrogatory  he  answers :  That  the  gold  was 
dug  from  the  part  of  the  lot  No.  210  in  the  second  district  of 
Carroll  county,  which  lies  south-east  of  Sweetwater  Creek, 
where  it  makes  a  sudden  bend  to  the  north  or  north-east;  and 
the  north-west  half  of  said  lot,  was  dug  by  Jesse  Wooton 
and  Jonathan  Davis,  and  others,  under  a  purchase  or  lease 
from  Jesse  Roberts  or  his  father. 

To  third  interrogatory  he  answers:  That  Sweetwater 
creek  runs  through  lot  No.  210  of  Carroll,  and  a  small  creek 
or  branch  comes  in   from  lots  Nos.  206  and  207,  which  is 


ATLANTA,  MARCH  TERM,  1857. 


149 


Huffdc  Chsmbers  vs.  McDonald  etal. 


known  as  the  Pine  Mountain  branch,  as  near  as  he  can  de- 
scribe it,  agreeably  to  the  annexed  diagram : 

No.  239.     North.     No.  238. 


East 
No.  209. 


211 


West 


No.  207.       South,     No.  206. 


Sweetwater  creek  enters  the  north  and  south  line,  dividing 
lots  Noa  209  and  210,  considerably  north  of  the  center  of 
the  lots,  and  that  Sweetwater  creek  does  not  run  into  lot  No» 
211,  it  runs  out  of  lot  No.  210,  nearly  north,  cutting  through 
the  comer  of  lot  No.  239,  and  then  takes  a  north-east  course 
through  lot  Na  23a 

To  fourth  interrogatory  he  answers :  That  he  has  this 
morning' been  on  lot  No.  210,  and  examined  it,  and  he  b 
satisfied  that  the  answers  to  his  first  interrogatories,  taken  in 
this  case,  were  correct,  particularly  in  this  point,  that  the 
work  he  done  for  Huff  and  Chambers  on  lot  No.  210  was 
nearly  all  of  it,  or  all  of  any  importance,  done  on  the  south- 
east side  of  the  lot,  and  on  the  south  side  of  Sweetwater 
creek,  he  thinks  he  worked  on  said  lot  about  two  years  with 
an  ayerage  of  twenty  hands,  and  thinks  he  made  an  average 
of  a  pennyweight  of  gold  to  the  hand  per  day,  and  that  he 
did  not  know  how  the  lot  was  divided,  and  from  Mr.  Hufi^s 
description  of  the  ground,  believes  that  the  lot  was  equally 
divided  from  east  to  west,  which  would  have  thrown  most 
of  the  work  which  he  had  done  on  the  north  side  of  the  lot, 
and  that  when  he  answered  the  second  set  of  interrogatories 
he  had  not  been  on  the  lot  for  some  years,  and  his  mind  was 
bewildered  by  Mr.  Huff^s  statements  of  the  situation  of  the 
lot ;  that  he  did  work  for  a  short  time,  say  a  month  or  more, 
on  the  north  side  of  Sweetwater  creek,  near  the  west  line  of 
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lot  No.  210,  Oil  some  ground  then  worked  by  Mr  Jarnagin ; 
all  the  balance  of  the  work  on  the  lot,  for  Huff  and  Cham- 
bers, was  done  on  the  south  side  of  Sweetwater  creek,  and 
on  that  part  of  the  lot  conveyed  by  Willis  Rabun  to  John 
T.  Rowland  and  Littleton  Atkinson,  and  there  were  at  times, 
large  numbers  of  hands  working  on  said  lot  No.  210,  under 
the  authority  of  Huff  and  Chamber  as  lessors  ;  he  thinks  the 
average  number  of  lessees,  on  the  lot  for  the  year  1843  and 
1844,  of  Huff  and  Chambers,  was  about  twenty ;  at  least|the 
lessees  all  worked  on  the  south  side  of  Sweetwater  creek, 
and  that  he  knows  nothing  further  that  will  benefit  com- 
plainant 

It  was  admitted  that  gold  taken  in  the  Carroll  mines,  wft8 
worth  a  dollar  a  pennyweight,  at  the  mines. 

The  complainant  here  closed  his  case. 

The  defendants  then  read  in  evidence,  to  the  jury,  the  foU* 
lowing  testimony: 

A  deed  from  William  A.  Maxwell  to  William  Chamben 
td  the  one-fourth  of  the  undivided  south  half  of  said  lot,  dated 
leth  day  of  July,  1842,  and  the  following  answers  to  inter- 
rogiatories  :^ 

Solomon  Morrison. — To  first  interrogatory  be  answers : 
He  commenced  working  and  superintending  hands  for 
Leonard  C.  Huff,  in  the  year  1840,  and  worked  that  year  on 
what  is  called  the  hill  lot,  I  believe  224,  in  the  6th  and  part 
of  the  Clopton  lot;  and  1841  on  the  same ;  in  1842  he  wofk* 
ed  up  to  August  for  said  Huff  on  No.  209,  in  the  second  dis* 
trict  of  Carroll;  and  after  the  commencement  of  August,  of 
that  year,  he  commenced  superintending  the  hands  of  Hnff 
aiid  Chambers,  the  defendants,  on  lot  No.  210  in  the  second 
district  of  Carroll 

To  third  interrogatory  he  answers :  He  commenced  supers- 
intending  their  hands  on  lot  No.  210  in  the  second  dlMricC 
^f  Carroll,  he  thinks  in  1842,  arid  continued  to  work  bn  lot' 
Na  210,  he  thinks,  until  September,  1843 ;   I  then  went  on 
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to  another  lot,  ealled  the  black  gravel  lot,  number  not  recoU 
lectedy  and  worked  on  that  lot  until  Christmas  1843,  and  then 
Huflf  and  Chambers  dissolved  partnership,  as  he  understood, 
and  he  superintended  the  partnership  hands  no  longer ; 
while  I  was  overseeing  their  hands,  they  varied;  at  first  there 
was  not  more  than  seven  or  eight,  and  it  was  increased  so 
that  the  average  number  of  hands,  I  suppose,  was  about 
twenty  for  all  the  time,  it  being  sometimes  more  and  some- 
times less. 

To  fourth  interrogatory  he  answers :  He  kept  no  account 
of  the  gold  dug  by  defendant's  hands  during  the  time  he 
superintended  them. 

To  fifth  interrogatory  he  answers:  He  knows  nothing 
more  in  favor  of  defendants,  only  that  he  handed  over  the 
gold  to  the  defendants  and  Mr.  Bartlett,  in  a  rough  state, 
without  being  neatly  cleaned  ;  he  worked  on  the  north-west 
balf  of  the  lot,  thinks  he  averaged  a  pennyweight  or  a  pen- 
nyweight and  a  half  to  the  hand. 

CroM  Examine — ^To  first  interrogatory  he  answers :  He 
dunks  the  defendants  had  some  work  done  on  the  south-easf 
half  of  said  lot,  before  he  was  employed,  he  thinks  only  for  a 
few  days  before  he  was  employed. 

To  second  interrogatory  he  answers :  He  does  not  know 
tfial  Huff  superintended  any  hands  on  said  part  of  said  lot ; 
Huff  and  Chambers  dug  and  had  gold  dug  from  that  part  o{ 
said  lot;  he  does  not  know  how  much  gold  they  dug  from 
said  part  of  said  lot. 

To  third  interrogatory  he  answers :  There  were  at  times, 
a  large  quantity  of  hands  working  on  said  lot,  under  the 
«atherity  of  the  defendants ;  other  times,  there  were  but  few, 
I  suppose  the  average  number  of  hands  for  the  year  1842  and 
1843  worked  by  them,  besides  what  he  worked,  was  some- 
lliii^  like  twenty;  commencing,  bethinks,  in  August  1849, 
and  periiaps  not  more  than  an  average  of  fifteen  for  about 
sixteen  or  seventeen  months ;  from  his  knowledge  of  thA 
Snmnd,  so  far  as  he  tested  it,  he  found  it  poor;   he  would 
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suppose  that  the  hands  might  average  from  one-half  to  three* 
fourths  of  a  pennyweight  per  day  on  that  part  of  the  lot 

To  fourth  interrogatory  he  answers:  That  he  gave  his 
evidence  before  as  to  his  opinion  of  the  quantity  of  gold  dug 
per  hand  on  the  part  of  the  lot  on  which  he  worked  to  wit: 
he  worked  on  the  north-west  half  of  said  lot,  and  superin- 
tended thjB  hands  of  Huff  and  Chambers. 

To  fifth  interrogatory  he  answers  :  That  he  knows  noth- 
ing more. 

Isaac  E.  BartUtt  and  Edmond  fV.  HoUancU — ^To  first 
interrogatory  they  both  answer:  We  do. 

To  second  interrogatory  they  both  answer :  That  Isaac  EL 
Bartlett  kept  the  books  of  Huff  and  Chambers,  when  they 
were  digging  gold  on  the  south-east  part  of  lot  No.  iSlO  in 
the  second  district  of  Carroll  county.  Isaac  £L  Bartlett  says 
that  when  Mr.  Huff  and  Mr.  Chambers  tried  to  make  a  set- 
tlement about  the  gold  digging,  done  by  them  on  lot  No.  810 
in  the  second  district  of  Carroll,  Mr.  Chambers  was  dissatis- 
fied, as  they  had  not  made  any  money  clear,  and  they  referred 
their  settlement  to  E.  W.  Holland  and  A.  H.  Harrison,  who 
made  the  settlement  between  them.  I  do  not  know  what 
was  made  clear  of  expences.  E.  W.  Holland  says  that  A. 
H*  Hanison  and  himself  examined  the  books  kept  by  Isaac 
R  Bartlett  for  Huff  and  Chambers,  and  made  a  settlement 
for  them,  and  deducted  the  expences  from  the  amount  of  gold 
dug,  and  the  rents  collected  from  other  persons  who  had  been 
digging  on  said  lot,  it  left  the  sum  of  three  hundred  and  one 
dollars,  not  including  the  services  of  William  Chambers 
who  superintended  the  dicing  on  said  lot,  whose  services 
he  thinks  was  worth  three  hundred  dollars  per  annum ;  and 
the  reason  the  wages  of  William  Chambers  was  not  taken  in 
the  settlement  was,  that  Mr.  Huff  was  auperinteDding  the 
digging  on  another  lot ;  and  this  made  a  set  off  of  their  own 
services:  the  settlement  was  made  in  January  1844;  thejr 
had  been  digging  on  said  lot  more  than  one  year ;  he  deriv* 
ed  hia  information  firom  the  books,  and  he  occaaiaaaUy  saw 
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them  digging  od  said  lot ;  he  says  there  was  no  profits  made 
after  deducting  Chambers'  wages ;  he  says  his  means  of 
knowing,  was  derived  from  the  books  kept  by  Isaac  E.  Bart- 
lett,  and  produced  to  A.  H.  Harrison  and  himself  for  making 
the  settlement  between  Huff  and  Chambers,  and  from  seeing 
them  working  on  the  above  named  lot 

To  third  interrogatory  Isaac  E.  Bartlett  answers :  And  says 
that  Solomon  Morrison  never  delivered  to  him  any  clear 
gold,  but  delivered  it  to  him  in  the  sand  as  it  was  taken 
from  the  pan,  and  that  Morrison  never  weighed  or  returned 
any  gold  on  the  books  kept  by  him  for  Hufl  and  Chambers ; 
they  both  answer  and  say  that  a  person  cannot  tell  with  any 
degree  of  certainty  about  the  amount  of  gold,  unless  it  in 
dear  and  weighed. 

To  fourth  interrogatory  they  answer:  And  say,  they  have 
answered  this  interrogatory  in  their  answer  to  the  second  di- 
rect interrogatory. 

To  fifth  interrogatory  Isaac  E.  Bartlett  says :  That  Huff 
and  Chambers  dug  gold  on  the  north-west  part  of  said  lot  a 
part  of  the  time  that  he  kept  their  books,  and  that  Solomon 
Morrison  worked  with  them ;  the  said  part  of  the  lot  belong- 
ed to  Mr.  Jamagin,  and  they  paid  rent  to  him ;  they  both 
say  they  know  of  nothing  more  that  would  benefit  the  de^ 
fondants. 

Cro99  Bj^eantned. — ^To  first  interrogatory,  Isaac  E.  Bartlett, 
answers :  That  the  last  time  he  recollects  to  have  seen  the 
books  of  Hoff  and  Chambers,  was  in  the  year  1844,  and  at 
the  store  of  Stokely  and  Bartlett,  and  in  their  presence  :  E. 
W.  Holland  says  that  he  does  not  recollect  to  have  seen  the 
books  of  Huff  and  Chambers  since  A.  H.  Harrison  and  him- 
Mlfmade  a  settlement  between  Huff  and  Chambers,  in  or 
about  tile  month  of  January,  1844. 

•  To  second  intorrc^atory,  Isaac  E.  Bartlett  answers :  That 
he  was  in  the  employ  of  L.  C.  Huff  and  kept  the  books  of  Huff 
and  Chambers,  and  had  charge  of  the  gold  dug  for  them  on 
Ae  wmrti-ewt  part  of  lot  No.  210,  «d  district  of  Carroll;  and 
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cleaned  and  weighed  and  entered  the  same  on  the  books; 
the  gold  thus  dug  was  delivered  to  him  by  Huff  and  Cham- 
hers,  and  Solomon  Morrison ;  he  did  not  visit  the  hands  often, 
and  he  derived  his  information  from  being  in  Huff  and 
Chambers'  employ  and  attending  to  their  gold.  £.  W.  Hoi* 
land  says  that,  he  got  his  information  from  the  books  kept 
by  Isaac  E.  Barlett,  produced  to  A.  H.  Harrison  and  himself, 
when  they  made  the  settlement  between  Huff  and  Chambera, 
and  frequently  then  at  work  on  the  said  lot. 

To  third  interrogatory,  E.  W.  Holland  answers:  That  he 
was  on  said  lot  in  IMS,  and  saw  Huff  and  Chambers'  hands, 
di^ng,  and  saw  E.  M.  Price's  hands  digging  about  the  same 
lime,  and  there  is  more  land  on  the  south-east  aide  of  said 
creek ;  he  does  not  know  whether  said  Huff  dug  lh<»  ground 
spoken  of  in  the  interrogatory  or  not ;  he  does  not  know  how 
many  hands  L.  C.  Huff  wcNrked  on  said  lot 

To  fourth  interrogatory,  they  both  answer :  They  li«re 
answered  that  in  theit  former  answers. 

To  fifth  interrogatory,  E.  W.  Holland  says :  Thai  he  doet 
oot  raeoUect  how  many  lots  n<»  what  lots  were  embraced  in 
the  settlement  as  they  made  the  settlement  from  the  boota^ 
MB  also  the  expence  of  dig^ng  that  lot  2 10,  in  the  2d  dislrici 
of  GairoU  wm  embraced  in  said  settlement 

To  sixth  interrogatory,  Isaac  E.  Bartlett  answers :  That  he 
weighed  most  of  tfie  gold  dug  by  Huff  and  Cheflibeni  on 
said  lot;  and  it  was  seldom  if  ever  cleaned  and  weighed  in 
the  presence  of  the  overseer  or  hands,  aad  when  the  geld 
whs  cleaned  and  weighed,  it  was  done  corieotly  and  entered 
on  the  book ;  E.  W.  Holland  knows  nothing  of  the  Wttghl 
of  the  gold. 

To  seventh  interrogatory,  Isaac  Ew  Bartlett  answers :  That 
the  memorandum  attached  to  a  former  set  of  kaerrogatoiiM 
18  eorreet  as  to  the  amount  of  gold  dug  on  lot  Na  SIO^  in  the 
M  difllrict  of  Carroll,  it  is  the  amount  dag  mi  the  whole  kUt^ 
not  what  was  dug  on  the  south-east  pnrt,  but  on  the  whole  l#l 
by  Httff  and  Chambers,  more  than  half  of  Ae  gald  maBlie»« 
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ed  in  said  memorandum,  was  dug  from  the  south-east  part 
of  said  lot 

To  eighth  interrogatory  they  both  answer :  That  they  do 
not  know  of  anything  more  that  will  make  in  favor  of  plain* 
tiC 

haac  E.  Bartlett — To  the  first  interrogatory,  he  answers : 
That  he  knows  the  parties. 

To  second  interrogatory,  he  answers :  That  he  knows  the 
precise  number  of  pennyweights  and  grains  from  the  books  of 
the  defendants  kept  by  himself  for  said  defendants. 

To  third  interrogatory,  he  answers :  That  he  knows  the 
amount  of  gold  dug  as  stated  in  a  former  set  of  interrogato- 
ries by  the  books  of  the  defendants  kept  by  himself,  and 
that  be  knows  the  amount  used  by  William  Chambers  to-wit: 
96  dwts.,  and  the  amount  paid  for  goods  bought  by  Huff  and 
Chambers  in  Charleston,  to»wit:  140  dwt&  from  the  entries 
in  the  books  of  the  defendants  kept  by  himself;  he  knows 
(he  gold  dug  was  from  lot  No.  210,  in  the  second  district  of 
Gaiioll  county. 

To  fourth  interrogatory,  he  answers :  That  Chambers  super- 
intended  hands  on  lot  No.  810,  in  the  9d  district  of  Carroll 
county,  and  that  Huff  attended  to  hands  on  lot  No.  808,  in 
the  2d  district  of  same  county ;  they  did  not  all  work  togeth- 
er, there  was  three  companies  employed  by  defendants ;  Hufl^ 
Chambeis,  and  Solomon  Morrison,  attended  these  companies 
He  does  not  know  who  made  the  most  gold,  nor  on  what  lot. 
the  most  gold  was  made. 

To  fifth  interrogatory,  he  answers :  That  he  does  not  know 
what  the  plaintiff  was  doing ;  the  defendants  were  selling 
goods,  and  also  in  buying  and  selling  gold. 

To  sixth  i Aterrogatory,  he  answers :  That  he  kept  the  books 
oi  Hufi  and  Chambers,  the  amount  of  gold  dug. 

To  seventh  inteirogatory,  he  answers :  That  he  knows  that 
Huff  and  Chambers  made  an  effort  to  settle  their  partnership 
in  the  gold  digging,  he  says  he  took  the  memorandum  from 
the  books  at  the  request  of  Huff,  which  is  attached  to  a  for* 
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mer  set  of  interrogatories.  Huff  and  Chambers  failed  to  set^ 
tle^  it  was  in  the  year  1844,  at  Villa  Rica,  in  Carroll  county, 
to  the  best  of  his  recollection.  E.  W.  Holland  and  A.  H. 
Harrison  were  then  called  in  to  make  the  settlement  The 
book  showing  the  amount  of  gold  dug,  was  shown  and  pre* 
sen  ted  to  the  parties  that  made  the  settlement. 

To  eighth  interrogatory,  he  answers :  That  he  cannot  state 
the  amount  of  gold  dug  on   the  south-east  halt  of  said  lot 

To  ninth  interrogatory,  he  answers:  That  since  his  former 
set  of  interrogatories  was  taken,  he  recollects  that  said  lot 
was  divided  by  a  line,  and  that  Hulf  and  Chambers  dug  gold 
on  both  halves  of  said  lot  There  was  a  creek  running 
through  said  lot,  and  that  the  bed  of  the  creek  was  the  divid* 
ing  line  for  a  good  portion  of  the  way ;  he  says  that  the  most 
gold  was  dug  on  the  south-east  half,  or  he  was  so  informed 
by  Huff;  after  paying  rent  of  the  gold  on  the  south-west 
half  of  said  lot  to  Mr.  Jamagin,  the  balance  was  placed  in 
with  the  gold  of  the  defendants,  and  makes  the  sum  total  of 
the  partnership  gold.  There  was  gold  dug  on  the  dividing 
line  and  on  both  sides  of  it 

To  11th  interrogatory,  he  answers:  That  he  knows  noth* 
ing  more. 

Cross  Examined, — ^To  first  interrogatory,  he    answers: 
That  the  defendants  stated  the  number  of  the  lot  from  which 
the  gold  was  dug,  and  he  has  so  stated  in  a  former  set  of  in- 
terrogatories. 

To  second  interrogatory,  he  answers :  That  the  creek  runs 
east  through  two-thirds  of  said  lot,  and  then  runs  north- 
east to  the  line ;  and  he  thinks  it  does  not  touch  lot  No.  211, 
then  enters  lot  No.  239,  where  the  creek  makes  the  turn 
north-east  the  dividing  line  runs  straight  through  to  lot  No. 
211,  which  is  a  dry  line  from  whence  it  leaves  the  creek. 

To  third  interrogatory,  he  answers :  That  the  settlement 
was  made  from  the  statement  of  the  parties,  and  from  the 
books  of  the  parties  kept  by  him  as  their  clerk,  and  that  he 
does  not  know  where  the  books  are. 
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To  fourth  interrogatory,  he  answers :  That  he  does  not 
know  anything  about  Willis  Rabun's  having  sold  the  south* 
east  half  of  said  lot 

To  fifth  interrogatory,  he  answers :  That  he  was  at  the 
diggins  on  said  lot,  a  portion  of  the  time,  and  a  very  small 
portion  of  the  time,  at  that,  and  that  he  knows  the  lines  from 
the  statement  of  ^luff  and  Chambers  and  the  others,  that 
were  interested  in  said  lot,  and  that  he  has  not  seen  the  lines 
for  a  number  of  years,  they  were  pointed  out  to  him  by  de- 
fendants, Jamagin,  Roberts  and  others. 

To  sixth  interrogatory,  he  answers :  That  he  knows  noth- 
ing more  that  will  benefit  the  plaintiff. 

Edmund  W.  Holland — ^To  first  interrogatory,  he  answers : 
I  do. 

To  second  interrogatory,  he  answers :  That  he  was  pres- 
ent at  a  settlement  with  defendants ;  and  himself  and  Abel 
H.  Harrison  made  the  settlement  in  the  year  1844,  and  the 
profits  of  digging  gold,  not  including  Chambers'  services,  was 
three  hundred  and  one  dollars. 

To  third  interrogatory,  he  answers :  That  Solomon  Mor- 
rison was  overseer  of  the  hands  of  William  Chambers ;  was 
principal  boss,and  he  received  the  gold  dug  on  south-east  half 
of  lot  No.  310,  from  said  Morrison  ;  the  services  of  William 
Chambers  was  worth  about  three  hundred  dollars  a  year. 

To  fourth  interrogatory  he  answers :  That  the  profits  of 
digging  was  so  small  that  the  hands  were  withdrawn  from 
said  lot,  and  defendants  dug  no  more  on  said  south-east  half 
of  said  lot  No.  910,  and  that  he  knows  nothing  more  that 
will  benefit  defendants. 

Crosn  Examined — To  first  interrogatory,  he  answers: 
The  settlement  was  made  in  the  year  1844,  and  was 
made  firom  an  exhibit  of  the  books  kept  by  said  defendants 
of  the  several  amoants  of  gold  dug. 

To  second  interrogatory,  he  answers:  That  he  did  not 
ffupermlead  at  any  time,  but  William  Chambers  was  superin- 
tendant. 
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To  third  inteirogatory  he  answers :  Thai  the  price  of  hands 
was  fourteen  dollars  a  month,  including  board ;  the  (Nrineipal 
part  of  the  hands  was  furnished  by  Leonard  C.  Huff  and 
were  mostly  black  hands. 

To  fourth  interrogaiory,  he  answers :  That  die  digging  was 
mostly  on  the  east  part  of  said  hal£ 

To  fifth  intenogatory,  he  answers :  That  neither  of  die 
defendants  dug  on  said  east  half  of  said  lot,  but  L.  C*  Huff 
4ug  afterwards  on  the  north  half  of  said  lot,  No.  810,  be- 
longing to  said  N.  Jarnagin ;  both  defendants  moved  oi^  and 
Stokely  aad  Bartlett  received  rents  under  the  direedon  of  A. 
H.  Harrison  &  Co.  and  the  toll  was  one^igbth  of  theamewst 
dug ;  what  rents  were  received  before  the  settlement  was  in- 
cluded in  said  settlement ;  as  to  who  dug  as  renters  on  said  lot, 
he  does  not  know. 

To  sixth  interrogatory,  he  answers :  That  he  knows  nalh- 
ing  more  that  will  benefit  the  claimant 

The  cause  being  closed,  counsel  for  the  defendants  reques- 
ted the  Court  to  charge  the  jury. 

1st.  That  if  the  plaintiff  is  entitled  to  recover  anytl:  ing,  he 
is  not  entitled  to  interest 

2d.  That  the  statute  of  limitations  commence  to  run  against 
the  plaintiff  whenever  he  couUL  have  instituted  suit  against 
the  defendants,  and  that  he  could  have  sued  the  defendants 
when  they  quit  their  joint  work,  and  if  he  failed  to  bring 
his  suit  within  four  years  from  the  dme  they  ceased  their 
joint  work  on  said  lot,  then  his  right  to  recover  is  barred  and 
he  can  recover  nothing. 

3d.  That  the  bill  being  filed  against  Huff  and  Chambers 
for  joint  work,  and  no  charge  being  made  in  it  against  Huff 
alone,  since  he  and, Chambers  ceased  their  joint  operations 
on  said  lot,  then  plaintiff  can  recover  nothing  i^ainst  Huff 
alona 

All  of  which,  the  Court  refused  to  chaige,  and  cooDsel 
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fisr  the  defendants  excepted ;  and  the  Court  charged  the  jury 
as  follows: 

1st  That  if  the  complainant  is  entitled  to  recover  any- 
thing, he  is  entitled  to  interest  from  the  time  when  defend- 
ants conTerted  the  gold  bullion  into  money,  and  thereby  ap- 
propriated it  to  their  own  use. 

dd.  That  the  parties  having,  as  the  Court  understood  them, 
while  conducting  the  evidence  before  the  ju  ry,  admitted  them- 
selves to  be  tenants  in  common  and  the  Court  regarding  them 
as  such,  die  complainant's  right  of  action  did  not  accrue 
until  defendants  disavowed  complainant's  right  and  he  had 
notice  of  that  fact,  r  nd  that  the  statute  of  limitations  did  not 
commence  to  run  till  complainant's  right  of  action  had  ac- 
crued. 

3d.  That  the  bill  being  filed  against  the  defendants  jointly, 
and  severally,  complainant  had  a  right  to  recover  of  them 
jointly  for  his  proportion  of  the  gold  dug  by  them  jointly 
from  the  part  of  the  lot  to  which  he  has  shown  title,  and 
of  half  separately  for  his  proportion  of  the  gold  dug  by 
them  separately  after  deducting  all  expenses  of  procuring 
the  gold  in  each  case.  And  counsel  for  the  defendants  ex- 
cepted. 

The  jury  returned  a  verdict  for  the  plaintiff  for  the  sum  of 
three' thousand  and  thirty-five  dollars  and  twelve  cents,  with 
costs  of  suit,  against  Huff  and  Chambers,  and  the  sum  of 
two  hundred  and  seven  dollars  and  seventeen  cents,  with 
cost  of  suit,  against  Huff 

And  counsel  for  the  defendants  during  the  Term  of  said 
Court,  moved  for  a  new  trial,  on  the  following  grounds,  to- 
wit: 

1st  Because  the  Court  refused  to  charge  the  jury  as  re- 
quested by  defendant's  counsel. 

)2d.  Because  the  Court  overruled  the  demurrer  to  that  part 
of  the  bill  which  seeks  to  recover  damages  for  trespasses 
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committed  on  said  lot  of  laud,  prior  to  complainant's  pur- 
chase, and  which  were  assigned  to  him  by  Atkinson. 

3d.  Because  the  Court  allowed  said  assignment  to  be  in- 
troduced as  evidence,  and  to  be  read  to  the  jury. 

4th.  Because  the  Court  permitted  the  deed  of  conveyance 
from  Myers  the  assignee  in  bankruptcy  to  be  read  in  evidence 
to  the  jury,  without  any  order,  decree  or  judgment  of  the 
Court  being  produced  or  shown,  authorizing  the  sale  of  the 
land  conveyed  by  said  deed. 

5th.  Because  the  verdict  of  the  jury  is  against  evidence, 
and  the  weight  of  evidence. 

All  of  which  grounds  were  overruled  by  the  Court  and  a 
new  trial  refused. 

And  defendant's  counsel  excepted. 

W.  Akin,  for  plaintiffs  in  error. 

J.  W.  H.  Undbrwood,  for  defendant  in  error. 

By  the  Couri, — Bennintg,  J.  delivering  the  opinion. 

The  first  two  grounds  of  the  demurrer  were  not  insisted  oa. 

The  third,  and  only  remaining  ground,  had  been  obviated 
by  an  amendment  to  the  bill ;  an  amendment  by  which  the 
administrator  of  Atkinson  had  become  a  complainant  in  the 
bill. 

The  objection  to  the  admission  in  evidence,  of  the  assign- 
ment made  by  Atkinson,  was  also  obviated  by  this  same 
amendment 

The  first  question,  therefore  is,  upon  the  refusal  of  the 
Court,  to  charge  as  requested. 

The  fiirst  request  was  this ;  ^  That  if  the  plaintiff  is  enti- 
tled to  recover  anything,  he  is  not  entitled  to  recover  interest" 
Was  the  Court's  refusal  of  this  request  right  ? 

The  plaintiff  and  defendants  were  tenants  in  common ; 
tenants  in  common  of  a  piece  of  land  containing  a  gold 
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mine.  The  defendants  alone  worked  the  mine.  They  re- 
ceived from  it  a  quantity  of  gold.  This  gold  they  used, 
delivering  no  part  of  it  to  the  plaintiflFs. 

By  the  27th  section  of  the  Act  of  the  4th  of  Anne,  "for 
the  amendment  of  the  law  and  the  advancement  of  justice/' 
it  is  amongst  other  things  decl  ixed,  that  ^'actions  of  account 
may  be  brought"  "by  one  joint  tenant,  and  tenant  in  com- 
mon, his  executors  and  administrators,  against  the  other,  as 
bailiff,  for  receiving  more  than  comes  to  his  just  share  or 
proportion,  and  against  the  executor  and  administrator  of 
such  joint  tenant,  or  tenant  in  common."     Schley^s  Dig.  330. 

If,  therefore,  one  tenant  in  common,  receives  more  than 
his  just  share,  he  is  to  hold  the  surplus  above  his  sliare,  as 
bailiffj  for  the  other  tenant  in  common,  and  is  as  bailiff  to 
account  for  such  surplus  to  that  tenant  This  seems  to  be 
the  meaning  of  the  statute. 

Is  a  bailiff  liable  to  the  payment  of  interest? 

"  Bailiff  or  receiver  to  any  man,  &c.  By  this,  &a,  many 
things  are  implied,  as  that  by  bailiff  is  understood,  a  servant 
that  hath  administration  and  charge  of  lands,  goods  and 
chattels,  to  make  the  best  benefit  for  the  owner,  against  whom 
an  action  of  account  doth  lie  for  the  profits  which  he  hath 
raised  or  made,  or  might,  by  his  industry  or  care,  have  rea- 
sonably raised  or  made,  his  reasonable  charges  and  expenses 
deducted."     Co.  Lit L  172,  a 

From  this,  it  follows,  that  a  bailiff  is  bound  to  pay  his 
principal  at  least  the  actual projitsy  which  he  has  made  out 
out  of  the  property  which  he  holds  as  bailiff 

A  tenant  in  common,  who  receives  more  than  his  share  of 
the  profits  of  the  common  property,  holds  the  surplus  as 
bailiff  for  his  co-tenant,  who,  therefore,  stands  to  him  as  his 
principal  He,  consequently,  is  bound  to  pay  his  co-tenant 
the  actual  profits  which  he  has  made  out  of  such  surplus, 
as  well  as  the  surplus  itselC  See  Docker  vs.  Somes,  2  MyL 
4-  K.  ;  655,  Stor.  Eq.  465, 445. 

Gold  of  the  purity  of  that  taken  from  this  mine  is,  for  all 
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practical  purposes,  equivalent  to  money.  The  gold,  therefore, 
received  by  the  tenants,  Huff  and  Chambers,  may  be  treated 
as  so  much  money. 

Now  the  law  by  saying  that  a  particular  rate  of  interest 
shall  be  paid  for  the  use  of  money,  says,  in  effect,  that  pro- 
fits arise  from  the  use  of  money,  and  that  these  profits  are 
to  be  deemed  equal,  not  only  to  the  interest  on  the  money 
at  that  rate,  but  to  such  interest  plus  another  sum  sufficient 
to  pay  the  person  using  the  money,  for  his  risk,  care,  trou- 
ble and  expense,  in  using  the  money. 

The  tenants.  Huff  and  Chambers,  had  the  use  of  the  sur- 
plus gold,  if  any,  which  they  received  fjom  the  mine.  They 
admit  that  they  used  all  the  gold  which  they  received  from 
the  mine. 

It  follows,  that  it  is  necessary  to  presume,  in  the  absence 
of  proof  to  the  contrary,  that  they  made  profits  on  this  sur- 
plus gold,  and  that  those  profits  were  at  least  equal  to  what 
would  have  been  the  interest  on  that  gold,  considering  the 
gold  as  so  much  money. 

Now  what  they  were  bound  to  account  for  was,  as  we 
have  seen,  this  surplus  gold,  and  the  actual  profits  which 
they  made  on  it. 

What  the  Court  told  the  jury  they  were  bound  to  account 
for,  was,  the  sulpus  gold  and  the  interest  on  it  This  was  in 
effect,  merely  making  interest  on  the  gold  the  measure  of 
the  profits  made  on  the  gold. 

Interest,  as  we  have  seen,  is  really  in  the  eye  of  the  law, 
an  inadequate  measure  of  the  profits  of  gold  or  money. 

What  the  Court  told  the  jury  therefore,  was  at  least  as  fa- 
vorable to  them,  that  is,  the  tenants,  Huff  and  Chambers,  as 
they  had  any  right  to  expect 

[1.]  The  effect  of  the  charge  being,  then,  merely  that  the 
jury  might  consider  interest  as  the  measure  of  profits,  and 
the  charge  being  made  in  a  case  in  which,  by  the  absence 
of  all  proof  as  to  what  were  the  actual  profits,  there  was  no 
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Other  measure  of  profits,  the  charge  was  free  from  error,  at. 
least,  so  far  as  Huff  and  Chambers  were  concerned. 

It  follows  too,  that  if  the  requested  charge  had  been  given 
without  explanation,  it  might  have  misled  the  jury.  And 
therefore  the  Court  was  not  bound  to  give  it 

There  is  nothing  in  this  conclusion  adverse  to  anything 
contained  in  the  28th  section  of  the  Judiciary  Act  of  1799; 
a  section  which  is  as  follows :  "  No  verdict  shall  be  received 
on  any  unliquidated  demand  where  the  jury  have  increased 
their  verdict  on  account  of  interest,  nor  shall  interest  be  giv- 
en on  any  open  account,  in  the  nature  of  damages." 

It  was  never  supposed  that  there  was  anything  in  this  sec- 
tion to  prevent  a  cestui  qtie  trust  from  recovering  from  his- 
trustee  the  actual  profits^  no  odds  how  great,  made  by  the^ 
trustee  out  of  the  trust  property.     Executors  and  adminis- 
trators have  had  to  account  for  the  actual   profits  made  by 
them  out  of  the  assets  in  their  hands,  be  those  profits  as  high 
as  they  might,  just  in  the  same  way,  and  to  the  same  extent,, 
since  the  passage  of  the  act  containing  this  section  as  before 
its  passage.     And  so  it  has  been  with  all  other  like  trustees. 
And  a  bailiff  is,  as  we  have  seen,  a  servant  or  trustee  like  to 
these. 

The  next  question  relates  to  the  statute  of  limitations  and 
grows  out  of  the  charge  on  that  subject  refused,  and  the 
charge  on  that  subject  given. 

At  what  time  did  the  statute  of  limitations  commence  run* 
ning  against  the  plaintiffs  ? 

The  defendants  Huff  and  Chambers,  as  we  have  Feen,  re- 
ceived and  held  the  surplus  gold  as  bailiffs  for  the  plaintiffs; 
as  bailiffs  having  the  **  administration  and  charge"  of  the 
gold  for  the  "benefit"  of  the  plaintiffs.  In  other  words,  the 
defendants  were  trustees  of  the  gold  for  the  plaintiffs ;  trus- 
tees entitled,  at  least,  to  the  right,  if  not  subject  to  the  duty  of 
administering,  i.  e.  managing  and  using  the  gold  for  the 
benefit  of  the  plaintiffs. 
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This  being  so,  there  was  the  same  sort  of  relation  between 
them  and  the  plaintiffs,  that  there  is  between  an  executor 
and  the  legatees,  an  administrator  and  the  next  of  kin,  a 
guardian  and  the  ward.  But  the  relation  between  these  is 
such,  that  it  prevents  the  statute  of  limitations  from  running 
until  the  executor,  the  administrator,  or  the  guardian,  as  the 
case  may  be,  has  begun  to  hold  adversely  to  his  correlative, 
and  knowledge  of  that  fact  has  come  to  the  correlative. 

[2.]  It  follows,  that  the  relation  between  these  plaintiffs  of 
the  one  part  and  the  defendants  of  the  other,  was  such  as  to 
prevent  the  statute  from  beginning  to  run  in  favor  of  the  lat- 
ter against  the  former,  until  the  latter  b^an  to  hold  the  gold 
adversely  to  the  former,  and  knowledge  of  that  fact  came 
to  the  former. 

It  is  true,  that  in  a  case  in  the  4M  of  IredelFs  Eq.  Rep.  1, 
the  Court  comes  to  a  different  conclusion;  but  the  Court 
cites  no  authority  for  its  opinion,  and  besides,  seems  not  to 
have  adverted  to  this  peculiarity  of  the  relation  which,  un- 
der the  statute  of  Anne,  exists  between  the  tenant  in  com- 
mon, receiving  more  than  his  just  share,  and  his  co-tenant. 

We  think,  then,  that  the  Court  below  committed  no  error 
with  regard  to  the  statute  of  limitations. 

The  bill  prays  for  an  account  against  the  defendants  sepa- 
rately, as  well  as  jointly. 

The  Court  was  right  therefore,  in  refusing  the  third  charge 
requested,  and  in  giving  the  third  charge  given. 

The  evidence  was  conflicting;  but  we  think,  that  there 
was  at  least  as  much  in  favor  of  the  verdict,  as  against  it 

The  result  is,  that  the  exceptions  must  all  be  overruled, 
and  the  decisions  excepted  to,  be  af&rmed. 

Judgiaeut  affirmed 
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No.  36. — John  Pinkerton,  plaintiff  in  error,  vs.  William 
Tumlin,  and  otiiers,  defendants  in  error. 

Under  the  exempting  acts,  it  is  only  in  cases  in  which  the  bead  of  the  family 
owns  a  greater  quatuiiy  of  land,  thaa  that  exempted  from  lery  and  aale,  that 
any  land  is  required  to  be  laid  off  with  notice  to  the  Sheriff,  &c.  In  cases  in 
which  the  quantity  is  less,  the  whole  is  exempt ;  and  the  Sheriff  can  sell 
none  of  it. 

In  Equity,  from  Cass  Superior  Court.     Decision  by  Judge 
Trippe,  July  1856. 

Bill  for  injunction,  filed  by  John  Pinkerton,  against  E.  A. 
Brown,  William  Tumlin,  and  Christopher  Dodd,  defendants. 

Complainant  alleges  that  for  a  number  of  years  he  has  been 
the  owner  and  in  possession  of  two  lots  of  land  in  the  coun- 
ty of  Cass,  to-wit :  Nos,  699  and  700,  each  containing  forty 
acres  of  the  value  of  not   more  than  two  hundred  dollars. 
That  the  Sheriflf  of  Cass  county,  under  and  by  virtue  of  a 
Jifa.  issued  against  complainant  at  the  suit  of  Enoch  B. 
Pressley,  levied  on  said  land  and  advertised  the  same  to  be 
sold  on  the  first  Tuesday  in  March  1855 ;  that  before  the  sale, 
complainant  procured  the  county  surveyor  to  survey  and  lay 
off  from  said  lots  fifty  acres,  including  the  dwelling  house 
of  complainant,  which  were  valued  by  a  Justice  of  the  Peace 
and  one  other  person,  at  an  amount  not  exceeding  two  liun- 
dred  dollars.     Pressley  was  notified  to  sclert  somo  person  to 
assist  in  said  valuation,  which  he  declined  to  do.     Suid  sur- 
vey was  made  on  the  6th  day  of  March,  1855,  and  bt^tbrc 
said  land  was  offered  for  sale,  returned  to  the  Sheriil',  loifcther 
with  a  notice  by  complainant  of  the  boundaries  of  suid  fifty 
acres  claimed  by  him  as  exempt  from  levy  and  sah%  under 
and  by  virtue  of  the  statute  in  such  case  made  and  provided^ 
said  sale  was  not  made  as  advertised,  after  the  service  of  said 
survey  and  notice  upon  the  Sheriff.     Said  land  was  after* 
wards  advertised  and  sold  at  a  postponed  i^ale  on  the  first 
Tuesday  in  August,  1855,  to  William  Tumlin,  at  and  for  the 
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sum  of  two  hundred  dollars,  together  with  other  lands  ad- 
joining, and  to  which  complainant  had  no  claim ;  said  land 
was  worth  fifteen  hundred  dollars,  but  the  small  amount  for 
which  it  sold,  was  owing  to  its  exemption  as  aforesaid ;  that 
Christopher  Dodd  and  the  Sheriflf  were  interested  in  the  said 
sale  thus  illegally  made. 

The  bill  also  states  that  the  complainant  is  an  ignorant 
man,  and  that  in  having  the  survey  made  and  notice  given, 
as  aforesaid,  he  acted  without  the  aid  of  counsel,  and  that 
although  he  had  six  children  under  the  age  of  fifteen  years, 
he  thought  that  he  was  entitled  to  the  exemption  of  only 
fifty  acres,  and  therefore  it  was  that  he  had  the  survey  made 
as  aforesaid ;  that  he  has  six  children  under  the  age  of  fifteen 
years. 

The  bill  prays  that  said  Tumlin,  Dodd,  and  Brown  be  en- 
joined from  dispossessing  complainant,  and  that  the  said  fifty 
acres  of  land  he  decreed  to  vest  in  the  wife  and  children  of 
complainant,  free  from  levy  and  sale  for  the  debts  of  com- 
plainant. 

Defendants,  Tumlin  and  Dodd,  by  their  answer  admit  the 
possession  of  complainant  of  the  land  in  controversy,  and 
the  levy  and  sale  thereof  by  the  Sheriff,  but  they  deny  that 
the  same  was  ever  surveyed  or  valued,  or  that  Pressley  or 
they  ever  had  any  notice  thereof,  and  they  aver  that  the 
house  and  improvements  are  worth  four  hundred  dollars. 

Tlioy  have  been  iiilornicd  since  the  filing  of  the  bill,  that 
the  county  surveyor  did  show  to  the  Sheriff  a  survey  of  the 
fifty  acres,  on  the  1st  Tuesday  in  March,  1855,  and  the  sale 
was  i)ostponed,  not  in  consequence  of  said  survey,  but  be- 
cause said  Pressly  directed  him,  by  letter  brought  to  him  by 
complainant,  to  postpone  the  sale,  and  complainant  promised 
to  pay  the  debt  in  three  or  four  months.  They  deny  that 
Brown,  the  Sheriff,  had  any  interest  or  ever  did  have  any  in 
said  sale,  but  admit  that  they  were  united  in  the  purchase, 
and  that  the  reason  said  land  sold  for  only  two  hundred  dol- 
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lars  wsLSj  because  of  the  doubt  and  distrust  entertained  in 
relation  to  the  title  of  complainant. 

Upon  hearing  the  bill  and  answer,  the  Judge,  on  motion, 
dissolved  the  injunction  and  complainant  excepts,  and  as- 
signs error  thereon. 

WoPFORD,  for  plaintiff  in  error. 

Akin,  for  defendant  in  error. 

By  the  Court, — Bennino,  J.  delivering  the  opinion. 

Ought  the  Court  below  to  have  dissolved  this  injunction  ? 

Not  if  the  plaintiff  was  entitled  to  have  the  Sheriff's  sale 
set  aside,  and  the  Sheriff's  deed  delivered  up  to  be  cancelled. 
Was  the  plaintiff  entitled  to  this  relief? 

We  think  so,  taking  the  bill  to  be  true ;  and  we  have  to 
take  the  bill  to  be  true,  as  most  of  its  important  allegations 
are,  either  not  denied  at  all  by  the  answer,  or  are  denied  on- 
ly on  hearsay  and  belief. 

Taking  the  bill  to  be  true,  the  plaintiff  had  six  children 
under  fifteen  years  of  age ;  and  he  owned  eighty  acres  of 
land;  such  land  as  might  by  the  exempting  acts  of  1841 
and  1843,  be  exempt  from  sale  for  the  plaintiff's  debts. 

If  all  this  is  true,  the  land  was  exempt  from  sale  for  the 
plaintiff's  debts,  for  the  exempting  Act  of  1841,  says:  "That 
every  white  citizen  of  this  State,  male  or  female,  being  the 
head  of  a  family,  shall  be  entitled  to  own,  hold  and  possess, 
free  and  exempt  from  levy  and  sale  by  virtue  of  any  judg- 
ment," &c.,  "twenty  acres  of  land,  and  the  additional 
sum  of  five  acres  for  each  of  his  or  her  children  under  the 
age  of  fifteen." 

And  the  Act  of  1843,  amendatory  of  this,  raises  the  twen- 
ty acres  of  this  to  fifty,  but  does  not  affect  this,  as  to  the  five 
acre  parcels.     CobVs  Dig.  389,  390. 

The  plaintiff  having  six  children,  and  no  part  of  the  eighty 
acres  being  such  as  falls  within  any  of  the  exceptions  of 
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'  these  statutes,  the  whole  of  the  eighty  acres  was/rec  and 
exempt  from  levy  and  sale  under  any  judgment  against  him. 
This  is  what  the  statutes  themselves,  in  so  many  words,  say. 

A  Sheriff  can  have  no  authority  to  sell  under  a  judgment, 
what  is  by  law  specifically  exempted  from  sale  under  that 
judgment  by  him. 

Therefore,  this  Sheriff  could  have  had  no  authority  to  sell 
this  eighty  acres  of  land.  But  he  did  sell  it.  Therefore,  the 
sale  ought  to  be  set  aside,  and  the  deed  made  by  him  can- 
celled. ^ 

This  is  the. relief  to  which  the  plaintiff  is  entitled.  No 
other  relief  is  adequate.  Manifestly,  a  suit  against  the  Sher- 
iff for  a  trespass  and  damages,  would  be  a  poor  compensa- 
tion for  the  loss  of  home,  to  a  man  with  a  wife  and  six 
children,  the  oldest  not  fifteen. 

The  part  of  the  exemption  Act  of  1841,  that  requires  a 
survey,  &c.  to  be  made][of  the  lot  that  is  to  be  exempt  from 
sale,  applies  not  to  such  a  case  as  the  present,  but  to  cases  in 
which,  the  ^' head  of  the  family"  owns  "a  greater  quantity 
of  land  than  that  exempted  from  levy  and  sale"  by  the  part 
of  the  Act  already  referred  to. 

We  think  therefore,  that  the  Court  erred  in  dissolving  the 
injunction. 

Judgment  reversed. 


jJo.  37. — Benjamin  Camerox,  Benjamin  D.  Johnson  and 
William  A.  Spear,  plaintiffs  in  error  va  Stephen  Ward, 
defendant  in  error. 

[I.3  The  bill  of  exceptions  must  show  that  the  decisions  ooinplained  of  as  erro> 
ncous,  were  actually  made  by  the  Court,  and  the  only  prool'  of  the  fact  is  the 
June's  certificate. 
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[2.]  The  presumption  uithat  the  judgments  ofthe  Superior  Courts  are  rightt  &nd 
the  onus  is  upon  the  plaintjfl'in  error,  to  make  it  appear  otberwi»e. 

[•1.]  When  the  fact  appears  only  in  a  ruJe  nUi  for  a  new  trial,  that  the  Court 
refunted  to  charge  as  requested,  and  the  rule  is  disallowed  by  the  Court,  with- 
out stating  the  grounds,  it  is  no  evidence  of  the  fact  thai  assumed,  especial* 
ly  when  the  judge,  in  the  bill  of  exceptions,  certifies  that  he  gave  the  charge 
recited  in  the  motion,  but  is  silent  as  to  his  refusal  to  charge. 

[1.]  When  C.d^  J.  advance  money  to  C.  to  pay  for  land  bought  of  him  by  W. 
and  take  the  title  to  themselves,  to  secure  the  re-payment  of  the  sum  thus 
advanced,  and  a  lime  is  stipulated  for  the  re-payment,  with  the  stipulatioa 
that,  on  default  o{  W.,  the  land  may  be  sold  to  reimburse  the  lenders,  it  is 
huffieient  if  W.  tender  the  money  at  any  time  before  the  land  is  .sold  and  paid 
(or,  e«periaUy  if  the  pnrchnxrr  know  of  the  pre-oxi^tinjj  e<|iiilii»"<  between 
the  parties. 

[.">.]  Whether  an  agent  be  drunk  or  sober,  in  the  opinion  of  witnesses,  slitl,  if 
he  execute  with  fidelity  and  skill  the  business  entrusted  to  him,  and  his 
principal  does  not  complain,  it  is  not  competent  for  the  other  party,  with 
whom  he  deals,  to  do  so. 

In  Equity,  from  Troup  Superior  Court.  Tried  before  Judge 
Hammond,  November  Term,  1856, 

This  was  a  bill  filed  by  Stephen  Ward,  the  defendant  in 
error,  against  Benjamin  Cameron  and  Benj.  D.  Johnson  and 
William  A.  Spear,  plaintiffs  in  error.  The  bill  alleges  that 
complainant,  in  the  year  1835,  bought  lot  of  land  No.  2, 
in  the  11th  district  of  Troup  county,  at  the  price  of  JI750 
from  one  Thomas  Walker;  that  Walker  had  purchased  it 
from  the  drawer  in  the  year  1832 ;  that  complainant,  immedi- 
ately after  his  purchase,  went  into  possession,  made  valu- 
able improvements,  and  continued  in  possession  until  the 
latter  part  of  the  year  1847.  Sometime  in  this  year  (1847,) 
complainant  learned  that  said  lot  of  land  had  been  recently 
granted  to  one  John  J.  Whitaker,  by  reason  of  the  same  not 
having  been  previously  granted,  and  that  said  Whitaker  had 
sold  the  same  toCompton,  the  Surveyor  General :  That  com- 
plainant went  on  to  Milledgeville  in  November,  1847,  to  as- 
certain fully  the  condition  of  the  title,  and  if  possible  to  se- 
cure his  land,  without  the  expence  of  a  law  suit ;  that  it  was 
during  the  session  of  the  Legislature,  and  he  conversed  and 
advised  fully  with  Cameron  and  Johnson — the  former  a  rep- 


170  SUPREME  COURT  OF  GEORGIA. 


Cameron  et  al.  vs.  Ward. 


resentative  from  the  county  of  Troup,  and  the  latter  the 
Senator  from  Troup  and  Heard, — about  the  situation  of  the 
title ;  that  Compton  agreed  that  if  complainant  would  pay 
him  jS200,  he  would  make  him  a  deed  to  tlie  land,  and  thus 
at  once  and  forever  end  the  controversy.  Complainant  not 
having  the  money  with  him,  communicated  the  facts  to  his 
friends  Cameron  and  Johnson,  who  agreed  to  let  him  have  the 
money,  or  to  pay  it  for  him,  and  take  the  title  from  Comp- 
ton to  themselves,  and  that  upon  their  return  home  from 
Milledgeville  and  the  re-payment  of  the  money  to  them  by 
complainant,  they  would  convey  said  land  to  him.  This  ar- 
rangement was  effected  and,  without  reducing  said  agreement 
to  writing,  Cameron  and  Johnson  paid  the  said  sum  of  |I200 
and  received  a  deed  for  said  lot  to  themselves,  and  in  their 
own  names.  Complainant  finding  that  he  had  some  money 
to  spare,  paid  them  the  sum  of  twenty  dollars,  and  agreed  to 
refund  the  balance,  being  |I180,  with  interest  thereon,  in  a 
short  time  after  their  return  from  Milledgeville,  which  it  was 
thought  would  be  about  Christmas ;  that  desiring  to  comply 
promptly  with  his  contract,  and  not  wishing  to  disappoint 
his  friends,  he  borrowed  the  money  before  Christmas  and 
sent  it  by  a  friend  to  Cameron,  but  he  not  having  returned 
from  Milledgeville,  the  same  was  not  paid  to  him ;  that 
shortly  afterwards  complainant  was  taken  sick  and  wrote  to 
Cameron  informing  him  of  his  illness,  and  that  he  would 
bring  or  send  the  money  in  a  very  short  time  ;  that  continu- 
ing unwell,  about  the  1st  of  February,  1848,  and  not  naore 
than  a  month  after  their  return  from  Milledgeville,  he  sent 
the  money  to  them  by  one  Archibald  Wilkerson,  who  went 
to  Cameron  and  advised  him  that  he  had  brought  from  com- 
plainant the  money  to  pay  him  the  amount  advanced  for  the 
land;  when  said  Cameron  informed  him  that  Johnson  had 
sold  the  land  to  William  A.  Spear,  and  that  consequently  he 
could  not  receive  the  money  nor  execute  a  deed  to  complain- 
ant for  the  land ;  that  said  Wilkerson  also  called  on  Johnson 
and  tendered  him  the  amount  advanced  with  interest,  which 
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Johnson  likewise  refused  to  receive,  and  acknowledged  that 
itwasout  of  his  power  to  convey  the  land  to  Ward,  he  hav- 
ing sold  and  conveyed  the  same  to  William  A.  Spear;  that 
complainant,  when  informed  of  the  conduct  of  said  defen- 
dants, was  reluctant  to  believe  that  men  enjoying  so  much 
of  the  public  confidence  and  professing  so  much  friendship 
for  him,  would  forfeit  their  plighted  faith,  and  went  himself 
to  see  them  upon  the  subject ;  that  said  defendants  refused 
to  come  to  any  terms  or  make  any  arrangement  by  which 
complainant  could  save  his  land,  worth  a  thousand  dollars, 
or  to  pay  him  for  the  same.  The  bill  prays  for  such  relief 
as  the  nature  and  circumstances  of  the  case  required,  and 
especially,  that  Cameron  and  Johnson  be  decreed  to  pay  him 
the  sum  of  one  thousand  dollars,  the  value  of  said  land,  with 
interest  thereon  from  1st  January,  1848. 

Defendants  Cameron  and  Johnson  demurred  to  the  bill  for 
want  of  equity,  which  was  overruled  by  the  Court. 

They  then  filed  their  separate  answers  and  admit  that  the 
&cts  relating  to  complainant's  visit  to  Milledgeville,  and  his 
negotiation  and  trade  with  Compton,  and  their  advancing 
the  sum  of  ^{200  for  him,  as  stated  in  the  bill,  are  true  ;  but 
they  deny  having  received  the  twenty  dollars  alleged  to 
have  been  paid  to  them,  and  they  set  up  and  insist  that  the 
said  sum  of  two  hundred  dollars,  advanced  by  them,  was  to 
be  repaid  to  them  on  their  return  home  about  Christmas, 
and  in  the  event  that  this  was  not  promptly  done,  they  were 
to  sell  the  land  and  thus  at  once  realize  the  sum  paid  out  by 
them ;  that  having  waited  sometime  on  complainant  after 
their  return  fromMilledgeville,  and  not  hearing  from  him,and 
needing  very  much  the  money  which  they  had  advanced, 
that  they  did  sell  the  land  to  said  Spear  for  three  hundred 
dollars,  which  was  the  best  price,  under  the  circumstances, 
that  they  could  get,  and  that  they  had  offered  to  complainant 
the  surplus  of  said  sale,  being  one  hundred,  dollars,  in  a 
note  on  said  Spear,  who  was  perfectly  good,  and  which  he 
refused ;  that  they  acted  in  the  matter  entirely  at  complain- 
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ant's  instance  and  persuasion,  and  the  tinie  for  the  payment 
of  the  money  having  expired,  they  feU  themselves  under  no 
obligation  to  extend  indulgence,  and  retain  the  land  for  his 
benefit.  They  deny  that  any  tender  of  the  money  was  ever 
made — they  admit  that  Wilkerson  did  call  to  see  them,  after 
the  land  was  sold  to  Spear,  and  said  something  about  his 
having  the  money  to  pay  them  for  the  land;  but  Johnson  in 
his  answer  states  that  Wilkerson  called  upon  him,  and  that 
he  was  so  drunk  that  he  was  unfit  to  attend  to  business,  and 
that  he  told  him  to  go  olf  and  get  sober  and  he  would  see  him 
again,  and  try  and  make  some  arrangement  about  it. 

They  insist  also  upon  the  statute  of  frauds. 

Spear  was  made  a  party  by  an  amendment  to  the  bill,  who 
answered,  that  about  the  first  week  in  January  1848,  he 
heard  that  Johnson  was  offering  the  land  for  sale,  and  being 
desirous  of  purchasing  the  lot,  he  saw  Johnson  and  agreed 
to  buy  it,  if  he  could  get  a  good  title ;  that  about  the  26th  day 
of  January,  1848,  he  boughtsaidlotof  land  from  Johnson  for 
the  sum  of  three  hundred  dollars;  he  most  positively  denies 
that,  at  the  time  of  his  purchase  or  before,  either  John- 
son or  Cameron  had  informed  him  of  the  facts  charged  in 
complainant's  bill ;  after  the  trade  was  made,  Johnson  told 
him  that  he  had  sold  the  land  to  reimburse  himself  for  the 
money  paid  for  Ward  in  Milledgeville. 

Under  the  charge  of  the  Court  and  the  testimony  adduced 
on  both  sides,  the  jury  found  for  complainant  six  hundred 
and  fifty-three  dollars  and  thirty-six  cents,  (S(»33  36.) 

Defendants  made  a  motion  for  a  new  trial  on  the  follow- 
ing grounds,  to- wit: 

1st.  Because  the  Court  erred  in  refusing  to  charge  the  jury 
as  requested  by  defendants'  solicitor,  that  in  order  to  prevent 
the  operation  of  the  statute  of  frauds,  it  was  necessary  that 
they  should  believe  from  the  evidence,  that  the  defen- 
dants were  guilty  of  a  fraud  or  acted  fraudulently  in  the 
transaction  set  forth  in  complainant's  bill,  and  that  the  con- 
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tract  is  not  such  a  contract  for  the  sale  of  land  as  the  statute 
contemplates. 

2d.  Because  the  Court  erred  in  charging  the  jury  that  it 
was  competent  for  a  person  to  select  any  person  he  thought 
proper  to  act  as  his  agent,  so  he  was  not  insane  or  a  lunatic. 

Sd.  Because  the  Court  erred  in  charging  the  jury  that  al- 
though they  should  beliere,  in  this  case,  tliat /tm«  was  of  the 
essence  of  the  contract,  yet,  if  Ward  tendered  the  money  to 
defendants  before  the  land  was  sold,  or  within  a  reasonable 
time,  they  were  bound  to  reconvey  to  complainant,  or  rofnnd 
in  damages,  although  the  time  agreed  on  by  the  parties  for 
the  payment  of  the  money  had  elapsed. 

4th.  Because*  the  Court  erred  in  charging  the  jury  that  if 
time  was  of  the  e.ssence  of  the  contract,  it  was  incumbent  on 
the  party  insisting  on  it  to  prove  the  time. 

5th.  Because  the  Court  erred  in  rejecting  the  following 
words  of  the  witness,  Spencer  J.  James  in  his  answer  to  the 
third  interrrgatory,  to-wit:  "That  he  was  not  capable  of 
transacting  any  kind  of  business.-'  Also,  in  rejecting  the 
following  words  in  the  answer  of  James  Askew  to  the  second 
interrogatory :  "Made  no  tender  of  it,  or  any  portion  of  it,  to 
the  said  B.  D.  Johnson."  Also  in  rejectiifg  the  following 
words  in  the  same  answer,  to- wit :  "too  much  so  to  trans- 
act any  kind  of  business." 

6th.  Because  the  decree  made  by  the  jury  is  contrary  to 
law,  the  charge  of  the  Court  and  the  testimony. 

The  Court  refused  the  motion  for  a  new  trial,  and  defen- 
dants excepted. 

OvERBT  &  Blakely  ;    and  Dougherty,  for  plaintiffs   in 

error. 

B.  H.  UiLL,  for  defendant  in  error. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

A  motion  was  made  to  dismiss  this  case,  for  want  of  a  bill 
of  exceptions. 
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By  the  9th  and  last  section  of  the  Act  of  1856,  it  is  provi- 
ded that  the  case  shall  be  heard  upon  the  errors  as  set  forth 
in  the  bill  of  exceptions,  which  shall  be  plainly  and  distinct- 
ly stated.  Pamphlet  Acts^p.  201.  To  give  to  the  late  statute 
the  utmost  latitude  of  construction,  we  take  it,  that  the  bill 
of  exceptions  must  show  that  the  decisions  complained  of  as 
erroneous,  were  made  by  the  Court,  and  that  the  only  proof 
of  this  fact  is  the  Judge's  certificate  to  this  effect  Tn  other 
words,  it  is  incumbent  on  the  plaintiff  in  error  to  make  it  ap- 
pear affirmatively  that  the  judgment  of  which  he  complains, 
was  erroneous — and  that,  failing  in  this,  the  judgment  will 
be  affirmed.     The  presumption  is,  that  the  judgment  is  right. 

In  this  case  there  was  a  motion  for  a  new  trial ;  but  the 
Tuk  nisi  was  overruled.  The  motion  was  predicated  upon 
six  grounds. 

1st  Because  the  Court  erred  in  refusing  to  charge  the  jury 
as  requested  by  defendants'  solicitor — which  request  is  set 
forth  in  full. 

2d.  3d.  4th.  In  charging  the  jurj'  as  therein  set  forth. 

5th.  In  rejecting  certain  portions  of  the  testimony  of  the 
witnesses  Spencer  J.  James  and  James  Askew. 

6th.  Because  the  decree  of  the  jury  was  contrary  to  law 
and  evidence  and  the  charge  of  the  Court. 

A  brief  of  the  testimony,  as  agreed  upon  by  counsel,  ac- 
companied the  application  for  a  new  trial. 

Now,  the  presiding  Judge,  in  his  certificate,  adopts  this 
brief  of  the  testimony,  annexed  to  the  rule  nm,  for  a  new 
trial,  as  a  part  of  the  bill  of  exceptions.  And  by  a  fair  inter- 
pretation, we  hold,  that  he  intended  thereby  to  say,  that  it 
contains  all  the  evidence  material  to  a  clear  understanding 
of  the  errors  complained  of.  He  also  certifies  that  he  gave 
the  charges  as  set  forth  and  stated  in  the  motion  for  a  new 
trial.  But  he  no  where  states  or  admits  that  he  refused  to 
give  the  charge  requested  by  the  defendants'  solicitor,  or  re- 
jeeted  any  part  of  the  proof  offered  on  the  trial 

Can  this  Court  then  hear  and  determine  the  errors  com- 


ATLAJNTA,  MARCH  TERM,  1857.  175 


Cameron  et  aL  vs.  Ward. 


plained  of  in  these  two  particulars  ?  We  think  not,  most 
manifestly.  And  this  is  no  technical  objection.  It  is  funda- 
mental and  vital.  Suppose  we  were  to  reverse  the  judgment 
below,  because  the  Circuit  Judge  had  refused  to  charge  as  re- 
quested, or  had  ruled  out  a  portion  of  the  testimony  of  James 
and  Askew  ? — might  he  not — might  not  the  complainant  in 
the  Court  below  justly  complain  tliut  we  had  overruled  the 
Judge  upon  a  matter  which  never  transpired  in  the  case  ? 
It  may  be  replied,  that  these  grounds  were  taken  in  the  ruie 
nisi  for  a  new  trial.  True,  but  the  Court  refused  to  enter- 
tain this  motion ;  and  it  may  be,  (for  he  does  not  give  the 
reasons  for  his  judgment,)  because  these  very  grounds  were 
wrongfully  inserted,  and  not  true  in  point  of  fact  One  thing 
is  certain,  that  while  the  Judge  adopts  the  brief  of  evidence 
as  a  part  of  the  bill  of  exceptions,  and  certifies,  expressly,  that 
he  gave  the  charges  as  set  forth  in  the  motion  for  a  new  tri- 
al, he  is  silent  as  to  the  complaint,  that  he  refused  to  charge. 
And  the  maxim  txpresaio  unius  est  exclusio  alleritis,  would 
seem  to  apply. 

With  the  strong  desire  ever  manifested  by  this  Court,  to 
hear  cases  upon  their  merits,  and  with  an  honest  purpose  to 
execute  the  laws  of  the  Legislature,  in  the  spirit  in  which 
they  were  enacted,  we  are  compelled  to  restrict  this  bill  of 
exceptions  to  the  legality  of  the  instructions  given  to  the  ju- 
ry, and  to  the  finding  of  the  jury  upon  the  proof,as  contained 
in  the  record. 

What  are  the  facts  of  this  case  ?  Stephen  Ward,  the  com- 
plainant in  the  bill,  had  purchased  the  lot  of  land  in  dispute, 
in  1835,  of  one  Thomas  Walker,  for  ^750;  that  he  went  in- 
to  immediate  possession,  and  so  continued  until  the  latter 
part  of  1847;  that  in  1835,  upon  inquiring  of  the  Surveyor 
General,  he  was  informed  that  the  grant  had  been  issued  be- 
fore the  purchase  by  Walker,  his  grantor,  of  Christian  Thom- 
as, the  previous  owner ;  that  not  doubting  but  that  the  grant 
had  issued  from  the  State,  he  made  valuable  improvements 
upon  the  land ;  that  in  1847,  to  his  surprise,  he  learned  that 
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the  lot  was  not  granted  when  he  purchased  of  Walker,  but 
had  been  granted  to  one  Thomas  Whitaker,  under  the  then 
late  law,  and  sold  by  him  to  Pleasant  Compton  ;  that  in  No- 
vember, 1847,  he  went  to  Milledgeville,  when  Compton,  un- 
der the  peculiar  circumstances  of  the  case,  agreed  to  let  him 
have  the  lot  for  jl200.  That  Cameron  and  Johnson  being 
there  as  members  of  the  Legislature,  and  his  immediate  Rep- 
resentatives, in  whom  he  had  entire  confidence,  advised  him 
to  pay  the  {0200,  and  save  his  homestead ;  lacking  the  money, 
they  agreed  to  advance  it ;  and  for  their  security,  to  take  the 
titles  in  their  own  names,  which  they  agreed  to  re-convey  to 
him,  upon  being  refunded  their  money  with  interest,  when 
they  returned  home  from  Milledgeville ;  that  having  that 
much  more  money  than  he  needed  to  defray  his  expenses,  he 
handed  them  jS20. 

About  the  last  of  December,  1847,  expecting  that  Cameron 
and  Johnson  had  returned  from  the  Legislature,  Ward  bor- 
rowed the  money  and  sent  it  by  a  friend  to  Cameron;  but 
he  had  not  got  back.  That  shortly  after,  he  was  taken  sick ; 
but  about  the  first  of  Febniary,  1848,  he  procured  the  money 
to  be  again  carried  to  Cameron,  who  informed  the  messenger, 
A.  Wilkinson,  that  Johnson  had  sold  the  land  to  one  Wil- 
liam A.  Spear.  It  seems  that  this  sale  was  unknown  to  Cam- 
eron, at  the  time  it  was  made ;  that  he  expressed  himself  dis- 
satisfied with  it,  and  insisted  that^  Ward  should  have  the 
land ;  Spear^s  note  was  given  in  payment ;  and  Cameron 
never  signed  the  deed  until  the  month  of  November  follow- 
ing— long  after  suit  had  been  instituted  to  enforce  the  spe- 
cific performance  of  the  contract  Cameron  not  only  refused 
to  unite  at  that  time  in  the  conveyance  to  Spear,  but  said  it 
must  be  rescinded,  and  appealed  to  Johnson  to  that  efiect 
Spear  admitted  to  Stamps,  before  he  purchased  the  land,  that 
he  knew  of  the  agreement  between  Ward,  Cameron  and 
Johnson,  and  that  he  was  to  have  the  land,  provided  it  was 
not  redeemed  by  Ward.  It  is  not  pretended  but  that  the  on- 
ly lien  the  defendants  had  on  the  land,  was  to  sell  and  re- 
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imburse  themselves  for  the  money  advanced  to  Compton  for 
and  on  account  of  Ward.  The  testimony  of  Garhey  and 
others,  puts  this  point  beyond  dispute. 

What  then  is  the  law  of  this  case  ?  It  is  wholly  immate- 
rial whet  her  time  was  of  the  essence  of  the  contract  betwcem 
the  parties  or  not,  if  Ward,  before  the  land  was  sold  and  paid 
for,  tendered  to  Cameron  and  Johnson  the  0180,  paid  out  for 
him,  with  the  interest  thereon ;  they  were  bound  to  receive 
it,  and  re-convey  the  title  to  him.  And  the  proof  is  clear  and 
conclusive  that  this  was  done.  When  Wilkinson  called  on 
Cameron  with  the  money,  and  demanded  a  deed,  Cameron 
was  ignorant  of  the  inchoate  and  incomplete  contract  be- 
tween Johnson  and  Spear;  Spear  had  full  notice  of  Ward's 
equity  before  he  paid  ont  his  money — indeed,  he  knew  of  it 
before  he  and  Johnson  rushed  with  such  suspicious  haste 
into  the  trade.  Why  did  he  not  retract  ?  Had  the  sale  been 
consummated,  and  a  joint  deed  executed,  his  conscience,  we 
apprehend,  would  be  affected  by  the  pre-existing  equity  be* 
tween  Ward  and  his  vendors.  Such,  however,  is  not  his  po*. 
sition.  His  bargain  was  unfinished  when  the  re-payment 
was  tendered,  and  consequently  the  tfust  deed,  under  which 
he  was  taking  his  title  v/diS functus  officio  and  spent 

It  is  quite  unnecessary,  therefore,  to  enter  into  a  critical 
examination  of  the  charges  complained  o£  This  broad 
view  overrides  them  all,  and  settles  the  rights  of  the  parties 
upon  the  stable  foundations  of  justice  and  good  faith. 

We  see  nothing  in  the  verdict  contrary  to  law  or  evidence, 
or  the  charge  of  the  Court  It  is  in  accordance  both  with 
the  facts  and  the  law,  and  should  not  be  disturbed. 

As  to  the  instruction  of  the  Court  respecting  the  capacity 
of  the  agent,  we  see  nothing  to  object  to.  He  seems,  drunk 
or  sober,  to  have  understood  and  executed  with  skill  and  fi- 
delity, the  business  intrusted  to  his  care.  And  as  his  prin« 
cipal  does  not  repudiate  his  acts,  there  is  no  reason  why  the 
other  parties  should. 

Judgment  affirmed. 

VOL.    XXII.    12 
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No.  38. — Nahct  CoRuuTy  (by  her  next  friend,)  plaiutiff  \n 
error,  t;^.  Austin  W.  Corlby,  and  others^  defoadantu  io. 
error. 

"W^here  slaves  are  given  by  A  in  trust  for  the  snpport  and  maintenance  of  hU 
^angbler  and  lier  children,  during  the  h'fetime  of  the  daughter,  and  at  her 
49tAhf  th«  negroes  and  Iheir  increMe  to  be  equally  divided  between  the  chil- 
dien  of  the  daughter;  and  upon  the  death  of  the  trustee,,  the  property  >•  ti^ 
ken  poasesnion  of  by  the  daughter,  who  permits  each  of  her  children  as  thef 
marry  ov  come  of  age,  to  take  away  one,  two  or  three  of  said  slaves: 

Htfd^  [1.}  That  a  receipt  fay  the  hqsband  of  ooe.of  the  girls,  for  three  iicgi«etr 
specifying,  that  they  were  received  as  his  and  his  wife's  share  of  the  donor** 
estate,  was  not  such  a  reduction  to  possession  of  his  wife*s  share  of  the  ne- 
groes, as  to  defeat  her  equity  to  a  rettlement  out  of  the  property  thus  givea 
by  her  gfaad  father. 

(8*]  That  aa  the  husbajid  or  his  creditors,  or  the  perchssem  of  his  interest  pn 
and  to  this  property,  would  have  to  go  into  equity  to  effect  «  distribution  of 
the  property,  a  Court  of  Equity  would  interfere  and  restrain,  by  injunction, 
tho  pfQceedings,  until  a  suitable  provision  was  made  for  the  wtfb  and  chfl* 
dJ»n. 

In  Equity,  from  Meriwether  Superior  Court,  Decision  on 
demurrer  by  Judge  Bull,  at  February  Term  1857. 

This  was  a  bill  filed  by  Nancy  Corley,  wife  of  Austin  W. 
Corley,  by  her  next  friend,  against  said  Austin  W.,  her  hus- 
band, John  Jones,  and  other  judgment  creditors  of  the  said 
Austin  W.  Corley. 

The  bill  alleges  that  John  Arledge  and  Ann  Ariedge,  tho 
grand-parents  of  complainant,  residing  in  Edgefield  District, 
South  Carolina,  conveyed  by  deed  of  trust,  dated  the  third 
dry  of  December,  1816,  to  one  Mark  Matbis,  three  negro 
slaves,  to  be  held  by  him  for  the  maintenance  and  support 
of  Esther  Weeks,  their  daughter,  and  her  children,  for  and 
during  her  life,  and  at  her  death,  said  negroes  and  their  in« 
crease  to  be  equally  divided  amongst  said  Esther  Week's 
children,  which  she  then  had,  or  may  hare,  at  the  time  ef 
her  death,  and  if  at  any  time  said  trustee  should  refuse  said 
maintenance  and  support,  said  slaves  to  revert  to  the  donoa 
or  their  heirsL    Under  and  by  virtue  of  said  deed,  the  slavof 
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went  into  the  possession  of  said  Mathis,  who  took  upon  him* 
«lf  the  execution  of  the  trnst.  Aboiil  four  years  thereafter, 
Mathis  died,  and  no  one  being  appointed  or  substituted  in 
his  place,  said  Esther  took  possession  and  control  of  said 
ataves  and  continued  to  hold  the  same  until  about  1886.  AC 
this  time,  her  oldest  daughter  intermarri«Hi,  and  she  permit- 
ted her  husband  to  take  into  his  possession  two  of  the  said 
negroes.  In  1888,  another  daughter  married,  and  she  per* 
mitted  her  husband  to  take  one  of  said  negroes  into  posses* 
mon  ;  and  thus  she  continued  to  permit  each  one  of  her  cbiU 
dren,  as  they  became  of  age  or  married,  to  take  into  their 
possession  one  or  two  and  sometimes  throe  of  said  slaves. 

Mrs.  Corley  the  complainant,  and  who  was  one  of  the 
children  of  said  Esther  Weeks  intermarried  with  Aoc* 
tin  W.  Corley,  in  the  year  1830,  and  about  two  years  there- 
after removed  to  the  State  of  Georgia;  and  afterwards,  when 
on  a  visit  to  South  Carolina,  about  the  year  1834,  for  the  first 
time,  said  Esther  permitted  her  husband  to  take  into  possea* 
sion  and  bring  with  them  to  their  home,  in  Georgia,  three  of 
said  negroes,  and  he  gave  to  said  Esther  a  receipt  for  tho 
same,  specifying  that  they  were  received  as  their  share  of 
John  and  Ann  Arledge*s  estate. 

The  bill  further  alleges  that  said  slaves  have  increased  to 
more  than  forty,  and  are  in  the  possession  of  the  children  of 
said  Esther,  obtained  by  them  as  aforesaid,  and  of  the  abro- 
gate value  of  about  f  2d,00a  That  said  Esther  had  seven 
children,  who  are  residing  at  this  time  in  the  States  of  South 
Carolina,  Georgia  and  Alabama. 

The  bill  sets  out  the  number  and  value  of  the  daves  in 
possession  of  each  child.  Some  having  as  many  as  nine  or 
ten  and  others  but  one  or  two,  and  so  on.  That  complain- 
ant and  her  husband  have  in  possession  nine  of  said  slaves, 
worth  about  #4/t00:  That  said  slaves  have  been  levied  upon 
by  the  Sh^ff  of  said  county,  under  and  by  virtue  of  various 
judgments  and/. /oj:  against  said  Austin  W.  Gorley  her 
husband,  and  removed  and  taken  out  of  the  possession  of 
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said  complainant  and  her  husband  by  said  Sherifi^  ThaC 
oipon  the  application  of  complainant,  Levi  M,  Adams  wa* 
appointed,  by  the  Superior  Court  of  said  county,  trustee,  who 
interposed  a  claim  to  said  slaves,  and  upon  complying  with 
the  terms  of  the  statutes  in  such  cases  provided,  took  said 
slaves  into  his  possession  where  they  have  since  remained. 
That  said  claims  are  still  pending  and  uiidccided.  That  in 
October,  1S56,  (said  claim  still  pending,)  the  said  Estha 
Weeks  departed  this  life,  in  Edgeiield  District,  South  Caroli* 
oa,  and  that  no  division  or  partition  of  said  slaves  was  mads 
amongst  the  children  of  said  Esther  during  her  life,  nor  hat 
any  been  made  since  her  death. 

That  complainant  has  eight  children,  five  of  whom  are  so 
young  as  to  be  unable  to  support  themselves ;  that  said  nine 
negroes,  consist  of  two  women  and  children  worth  not  more 
than  jglOO  per  annum ;  that  she  has  no  other  means  of  sup* 
port,  except  that  to  be  derived  from  the  use  and  services  of 
said  leaves,  and  that  her  husband  is  hopelessly  insolvent 

The  bill  prays  for  a  distribution  of  all  the  slaves,  both  in 
and  out  of  the  State,  or  for  a  distribution  of  the  slaves  in  this 
State;  for  a  settlement  of  the  share  or  estate  due  and  belong- 
ing to  complainant,  under  and  by  virtue  of  said  trust  deed, 
upon  herself  and  children,  free  from  the  debts  or  contracts 
now  or  hereafter  existing  against,  or  made  by,  her  husband, 
and  from  the  lien  or  claims  of  the  said  judgment;  for  injunc* 
lioo,  &C. 

To  this  bill  the  judgment  creditors  of  Austin  W.  Corley, 
defendants,  filed  a  demurrer,  which  the  Court  sustained  and 
dismissed  the  bill. 

To  which  decision  plaintiflPs  counsel  excepts,  and  assign* 
error  thereon. 

Hall,  Douohertt  and  WAJursB,  for  plaintifi  in  tnot. 
B.  H.  Hill,  and  M cMath,  for  defendants  in  error. 
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By  the  Court — Lumpeiit  J.  delivering  tlie  opinion 

[1.]  Had  Austin  W,  Corley,  the  husband  of  Nancy  Corley, 
the  complainant  in  the  bill,  so  i educed  to  possession  his  wife's 
•bare  of  the  negroes  deeded  to  her  by  her  grand  parents, 
#ohii  and  Ann  Arledge  in  1816,  as  to  defeat  her  equity  to  a 
•ettlement  out  of  said  property  ?  For  we  hold,  that  if,  before 
any  proceedings  be  instituted  in  relation  to  the  slaves,  they 
had  been  transferred  to  the  husband  by  the  person  entitled 
lo  the  custody  of  the  same — as  it  lawfully  may  be — the  trans* 
fer  will  be  good ;  and  it  is  afterwards  too  late  to  apply  to  a 
Court  of  equity  for  its  interposition  for  a  settlement  on  the 
wife  and  children. 

What  are  the  facts  ?  The  negroes  were  conveyed  in  trusl 
lo  Mark  Mathis,  to  be  held  by  him  for  the  maintenance  and 
support  of  Esther  Weeks,  their  daughter,  and  her  children', 
for  and  during  her  natural  life ;  and  at  her  death,  said  slaves 
and  their  increase,  to  be  equally  divided  between  said  Esther 
Weeks'  children,  which  she  then  had  or  might  have  at  the 
time  of  her  death.  Mathis  the  trustee,  lived  about  four 
years  and  died,  and  no  one  was  appointed  in  his  place.  The 
•laves  and  their  increase  were  taken  possession  of  by  Esther 
Weeks,  and  held  and  controlled  by  her  until  1826,  when  her 
oldest  daughter  intermarried,  and  she  permitted  her  husband 
Co  take  off  two  of  the  negroes.  In  1828,  another  daughter 
married,  and  she  allowed  her  husband  to  carry  olf  one  of 
said  negroes;  and  thus  she  permitted  each  one  of  her  chil* 
dreo  as  they  severally  came  of  age  or  married,  to  take  one  or 
two  and  sometimes  three  of  said  slaves. 

Mrs.  Corley,  the  complainant,  who  was  one  of  said  chil- 
dren, intermarried  with  Austin  W.  Corley  in  1830;  and  in 
1832,  removed  to  the  State  of  Georgia. 

In  1834,  when  on  a  visit  to  South  Carolina,  her  mother 
suffered  her  husband  to  bring  with  him  to  Geoi^ia  three  of 
said  slaves,  for  which  he  gave  a  leceipt  to  the  said  Esther, 
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specifying  that  they  were  received  as  his  and  his  wife's  share 
of  John  Arledge's  estate.  Esther  Weeks  died  iti  1856. 
Whether  each  of  the  other  children  executed  a  similar  in- 
Btrumenty  or  any  at  all,  does  not  appear.  Neither  is  it  shown 
whether  the  portions  thus  allotted  ofl  were  of  equal  or  une- 
qual value,  or  what  became  of  the  property  left  with  Esther 
Weeks  after  the  termination  of  her  life  estate. 

The  position  occupied  by  the  learned  counsel  forthecredf- 
fors  is,  that  notwithstanding  the  division  thus  made  had  no 
binding  force  until  the  whole  of  the  children  had  severally 
ratified  it;  yet  when  the  last  child  received  his  share,  the  im- 
plied consent  of  the  whole  was  given  thereto,  and  the  distri- 
bution was  complete.  But  this  assumes  that  every  chiM 
received  an  equal  portion,  or  at  any  rate,  a  share  with  which 
he  was  satisfied,  and  granted  an  acquittance  similar  to  that 
given  by  Corley,  and  that  too  in  the  face  of  the  positive 
allegation  in  the  bill,  which  is  admitted  by  the  demurrer  td 
be  true,  that  neither  before  nor  since  the  death  of  Esther 
Weeks  has  there  been  any  distribution  of  the  negroes. 

But  we  apprehend  there  is  another  stubborn  difficulty  in 
the  way.  To  make  this  transaction  such  a  reduction  to  pos- 
session of  this  property  by  the  husband,  as  will  cut  ofi*and  de- 
feat the  wife's  equity,  it  must  amount  to  a  relinquishment 
by  each  of  the  remainder-men  to  all  the  rest  of  any  other 
or  further  interest  in  and  to  the  property,  including  necessa- 
r^y  the  wife's  equity  to  a  settlement,  and  this  she  has  never 
given.  It  is  true,  she  may  voluntarily  part  with  this  right, 
but  the  husband  cannot  convey  it  without  her  consent  By 
the  terms  of  the  deed,  there  was  not  to  be  a  division  of  the 
property  until  the  death  of  Esther  Weeks.  Adams  was  ap- 
pointed trustee,  by  order  of  the  Judge  under  the  Act  of  1853, 
in  lieu  of  Mark  Mathis  deceased,  before  the  death  of  Esther 
WeekSp  and  had  in  his  posession  ar  ^uch  trustee,  at  the  time 
#f  her  death,  the  nine  negroes  in  controversy.  By  order  of 
the  Judge,  acting  as  chancellor,  the  legal  title  to  the  negroet 
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was  assigned  to  Adams  the  trustee,  who  held  them  in  trast, 
fer  the  ose,  behoof  and  benefit  of  Mrs.  Corley,  according  to 
Ihe  terms  and  conditions  of  the  original  deed,  as  fully  and 
completely  as  Mark  Mathis,  had  he  continued  in  Ufe.  Hill 
#n  Tru9iee9  41,  45,  48,  211. 

We  repeat,  therefore,  that  it  was  not  competent  for  the  hus- 
tMud,  in  1834,  to  execute  such  an  assignment,  upon  the  re- 
ceipt of  a  part  of  the  property,  as  would  defeat  the  wife's 
equity;  she  not  of  her  own  accord  joining  therein  with  him. 
The  receipt  given  by  Corley  must  be  construed  to  extend 
•nly  to  such  an  interest  as  the  tenant  for  life  had  in  the  pro- 
perty. It  was  only  a  receipt  for  the  use  of  a  portion  of  the 
property  during  Esther  Week's  life,  and  not  for  the  corpus. 
To  this  Corley  was  entitled :  and  a  Court  of  equity  would 
oot  only  have  sanctioned,  but  coerced  by  its  decree,  just  sucb 
an  arrangement,  without  interfering  at  all  with  the  wife's 
•fuity« 

\JL\  Could  Corley  himself,  or  his  creditors,  or  the  porchasett 
of  bis  interest  in  this  property,  which  is  the  surplus,  if  any, 
after  a  suitable  settlement  is  made  for  the  wife  of  this  insol- 
vent and  her  eight  children,  effect  a  division  of  the  negroes 
without  resorting  to  a  Court  of  equity  ?  We  know  of  no 
imode  ut  lam  of  partitioning  this  property,  and  counsel  have 
suggested  none.  That  being  the  case,  equity  will  interfete 
•nd  restrain,  by  iii}unction,the  sale  of  this  property  at  the  ki- 
stanoe  of  the  husband's  creditors,  unttt^  a  suitable  provision 
is  madei    KeniMjf  9$.  Udal^  5  Jakm.  CA.  A^-4M« 

Jttdgmoit  ro^seJL 


V 


\ 
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Ko  39. — James  C,  Freeman,  plaintiff  in  orror^  vs,  David  & 
Campbell,  defendant  in  attachment,  and  Greenville  Ma« 
SONIC  Lodge,  garnishee,  defendants  in  error. 

A.  stipulated  with  B.,  that  B.  should  build  him  a  house  for  $2,650,  payable  in 
fivn  installments:  $500  when  the  house  should  be  framed  and  raised  ;  $500 
when  the  houne  should  be  enclosed  and  roofed ;  $500  when  the  floors  sbonlA 
be  laid  and  the  partitions  set;  $500  when  theceiliogshould  be  put  up,  and  aU 
the  carpenter*s  work  done;  $C50  when  the  painting  should  be  done,  and  the 
keys  delirered. 

Odd,  that  bjr  this  stipulation,  what  B.  was  to  do,  was  but  a  single  job  of  work  to 
•onsist  in  the  building  of  a  whole  house,  fur  $3,050,  not  five  separate  jobs,  to 
•oasist  in  the  building  of  the  parts  of  a  house  distributed  into  five  certain 
^nrts,  with  a  separate  price  to  each  part 

Attachnient  and  Garnishment,  from  Meriwether  Superior 
Court.    Tried  before  Judge  Bull,  at  February  Term,  1857. 

James' C.  Freeman  sued  out  an  attachment,  returnable  to 
Ihe  Superior  Court  of  Meriwether  county,  against  David  S. 
Campbell,  for  the  sum  of  five  hundred  and  fifty-two  doHara 

The  Greenville  Masonic  Lodge,  No.  57,  was  served  with 
•ummons  of  garnishment. 

The  garnishee,  by  its  committee,  answered,  setting  forth 
(bat  they  employed,  by  written  agreement,  the  defend- 
ant Campbell,  to  build  a  Masonic  Female  College^  in  the 
(own  of  Greenville.  That  by  the  terms  of  said  agreement, 
Campbell  was  to  build  said  house,  furnishing  all  the  materi* 
al%  (except  maMCi^s)  for  tlie  sum  of  j|2,650,  payments  to  be 
made  as  follows,  viz:  Five  hundred  dollars  to  be  paid  to 
him  Vi)p^n  the  house  was  framed  and  raised  ;  jg500  when 
the  b^dilding  was  enclosed  and  the  roof  put  on;  0500  to  be 
paid  when  the  floors  were  laid  and  partitions  set ;  0500  mora 
wtien  the  ceiling  was  finished  and  all  the  carpenier^s  work 
y€ompleted ;  and  when  the  painting  was  done  and  the  keys 
delivered  the  balance  0650  was  to  be  secured  by  the  obliga* 
lion  of  the  committee,  and  to  be  paid  the  January  thereafter. 
That  in  pursuance  of  said  contract,  Campbell  entered  on  the 
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woric,  and  went  on  to  frame  and  raise  the  houses  enclosed 
the  same  and  pnt  on  the  roof,  at  which  period  of  the  work, 
and  before  the  floors  were  laid  and  partitions  set,  they  paid 
him  the  snro  of  01,596  07,  being  more  than  was  due,  as  they 
aaidy  by  f 596,  when  said  Campbell  left  off  the  work  and 
abandoned  the  contract,  and  left  them  to  finish  the  house, 
which  they  did  at  considerable  expense;  and,  under  this  state 
of  facts,  insisted  that  they  were  not  indebted  to  said  Camp- 
bell, or  had  any  effects  of  his  in  their  hands. 

This  answer  plaintiff  traversed,  alleging  that  said  Camp- 
bell had  done  a  large  amount  of  work,  and  furnished  aquan* 
tity  of  materials,  for  which  they  had  not  paid  him,  and  for 
which  they  were  still  indebted  to  the  amount  of  01,000. 

On  the  trial  of  the  issue  formed  on  this  answer  and  tra* 
Terse,  the  plaintiff  offered  in  evidence,  the  depositions  ol  Gil- 
man  J.  Drake,  to  prove  the  amount  and  value  of  the  work 
done  and  materials  furnished  by  Campbell,  which  evidence 
was  objected  to  by  respondent's  counsel ;  the  Court  sustained 
the  objection  and  excluded  the  testimony;  but  allowed 
plaintiff  to  prove  the  amount  and  value  of  work  done  and 
materials  furnished,  after  the  third  condition  complete ;  and 
plaintiff  excepted. 

fViky  F.  Jone9^  witness  for  plaintiff,  testified,  that  after 
Campbell  left,  the  committee  took  possession  of  the  building, 
eompleted  it,  and  appropriated  it  to  their  use.  Also,  that 
the  work  done  by  Campbell  after  third  condition  finished,  was 
w^rth  0200. 

Plaintiff  proposed  to  prove  further,  that  the  work  done  by 
Campbell,  for  which  he  had  not  been  paid,  was  worth  0300 ; 
fliat  one  of  the  committee  had  said  that  the  house  could  be 
ftnished  for  0650,  and  also  that  if  Campbell  had  worked 
three  weeks  longer,  he  would  have  been  entitled  to  another 
#500,  all  of  which,  on  objection,  was  rejected  by  the  Court, 
and  plaintiff  excepted. 

The  plaintiff  offered  to  prove  that  the  house  was  finished 
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after  Campbell  left,  at  the  actual  cost  of  0800,  whieh  vas  el* 
60  rejected,  aad  plaintiff  excepted. 

The  Court  charged  the  jury^  that  the  keeping  possession  of 
the  house,  by  the  Lodge,  after^the  abandoament  of  the  vmtk 
by  Campbell,  was  not  such  an  acceptance,  as  amounted  to  ft 
recision  of  the  contract  on  their  part  That  CampbdPs  aban- 
donment of  the  work  did  not  eibot  a  recision  of  the  cootmct, 
unless  the  Lodge  consulted  to,  or  acquiesed  in  it ;  and  that 
the  Lodge  was  liable  for  any  materials  belonging  to  Gamp- 
bell,  which  they  had  used  and  appropriated. 

Plaintiff's  counsel  requested  the  Court  to  cha^,  that  if 
after  Campbell  left,  the  Lodge  took  possession  of  the  work 
done,  and  materials  furnished  by  him,  it  was  an  ataandoo- 
ment  of  the  contract  by  them,  and  evidence  of  their  acqnies- 
eeoce  in  Campbell's  abandonment,  and  they  are  liable  for  tiie 
work  done  and  jaiaterials  furnished,  after  deducting  die 
amount  paid  to  him.  And  further,  that  if  a  special  eontraiat 
was  made  between  the  parties  to  bniM  said  bouse,  and 
Campibell  left  the  same  before  cempleting  it,  and  reaqpondentB 
took  possession  of  the  building,  and  ^ypropriated  to  their  use 
the  work  and  materials  which  had  been  done  and  fttrntsfaad 
by  Campbell,  then  they  are  liable  to  pay  to  him  the  yalwe  of 
the  work  so  done  and  Bftsterials  so  furtrisbed  ;  which  cbaige 
the  CouEt  gave,  with  this  qualification,  ^  that  if  work  isto  ibe 
4ooe  on  property  already  in  one's  possession,  acco&diog  to  a 
•peeified  contract,  and  for  a  certain  price,  and  dw  undertaker 
abandons  it,  it  is  not  taking  possession  of  his  work,  berauss 
he  is  almady  in  possession,"  to  which  plaintifi^  by  his  connael^ 
exeepCed. 

The  jury  returned  a  verdict  for  respondenta  Pkualiff 
moved  to  est  aside  the  ver^ctand  fora  new  trial^onthe 
gvonnds  above  excepted  to. 

The  motion  for  new  trial  was  overraled,  wheienpen  plaai- 
tiff 's  counsel  excepted,  and  tenders  bie  biU  of 
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Haul,  for  plaintiff  in  error. 

B.  H.  Hill  and  McMath,  for  defendants  in  error. 

By  the  CourL — Bennino,  J.  delivering  the  opinion. 

Is  it  the  meaning  of  the  contract,  that  Campbell  was  to  do 
the  work  as  one  job,  for  one  sum,  or  as  five  jobs,  for  five 
sums  ?  That  he  was  to  build  the  house  and  furnish  the  ma« 
terials,  (masonry  materials  excepted,)  as  one  job,  for  #S,650, 
or  that  he  was  to  frame  and  raise  the  house  as  one  job,  for 
0500 ;  to  enclose  and  roof  the  house  as  a  second  job,  for  ji500 ; 
to  lay  the  floors  and  set  the  partitions  as  a  third  job,  for  #500 ; 
to  put  up  the  ceiling  and  do  the  remainder  of  the  carpenter's 
work,  as  a  fourth  job,  for  |I500 ;  to  paint  the  house  and  de- 
liver the  keys  to  the  Lodge,  as  a  fifth  job,  for  0650,  payable 
•n  a  credit  ? 

If  the  meaning  of  the  contract  is,  that  Campbell  was  to  do 
the  work  as  one  job,  for  one  sum,  then,  although  he  left  the 
work  in  an  incomplete  state,  stilt,  the  Lodge  was  bound  to 
pay  him  for  it  whatever  it  was  worth,  estimated  at  the  con- 
tract rate  of  value ;  because  the  Lodge  accepted  the  work  in 
its  incomplete  state.  If  therefore,  the  work  was  in  a  state  of 
half-completion,  the  Lodge  was  bound  to  pay  him  01,385,  if 
in  a  state  of  three-fourths  completion,  the  Lodge  was  bound 
to  pay  him  01,987  50.  In  a  word,  the  sum  which  the  Lodgt 
was  bound  to  pay  him,  bore  the  same  relation  to  08,65CV 
that  the  house  in  its  incomplete  state  would  have  borne  to 
the  house  in  its  complete  state,  if  the  house  had  ever  been 
advanced  to  a  complete  state 

If  the  meaning  of  the  contract  was,  that  Campbell  was  lo 
do  the  work  as  five  jobs — ^the  five  aforesaid — and  if  some  of 
these  jobs  were  completed  by  Campbell,  before  be  quit  the 
woiky  and  others  not,  then,  the  lodge  was  bound  to  pay  him 
for  the  completed  jobs  the  full  prices  agreed  on  for  them,  and 
to  pay  him  for  the  others,  such  sums  as  bore  to  their  respec- 
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tive  prices  the  same  relation  which  the  respective  jobs,  in 
their  incomplete  state,  would  have  borne  to  the  same  jobs,  re- 
spectively, in  their  complete  state,  if  they  had  been  advanced 
to  a  state  of  completion. 

On  the  first  hypothesis,  the  proper  question  for  Court  and 
jury  would  be :  what  was  the  contract  value  of  the  work  in 
its  incomplete  state.  That  is,  it  would  be  this:  if  the  work  in  a 
state  of  completeness  would  have  been  worth  ^2,650,  what 
was  it  worth  in  its  state  of  incompleteness  ? 

And  any  evidence  going  to  show,  that  if  the  work,  in  a 
state  of  completeness,  would  have  been  worth  #2,650,  the 
work  in  its  state  of  incompleteness  was  worth  so  much,  or  so 
much,  would  have  been  admissible. 

And,  as  it  is  to  be  presumed, /;rt7nayact>,  that  the  contract 
was  a  fair  contract,  it  is  to  be  presumed,  prima  facitf  that 
02,650,  the  contract  value  of  the  work,  was  the  real  value  of 
(he  work.  Therefore,  any  evidence  going  to  show  the  real 
value  of  the  wr rk  in  its  incomplete  slate,  would  have  been 
prima  facie  evidence,  going  to  show  the  contract  value  of  the 
work ;  and,  consequently,  would  have  been  proper  evidence 
to  be  admitted. 

Now,  the  Court  below,  it  seems,  thought,  that  it  is  the  sec- 
ond of  the  two  hypotheses  that  is  the  true  one;  but  thb 
Court  thinks  that  it  is  the  first 

This  Court  thinks  that  the  meaning  of  the  contract  is,  that 
Campbell  was  to  do  the  work  as  a  single  job,  for  the  sum  of 
02,650,  payable  in  installments. 

The  contract  is  headed  thus :  "  Specification  for  the  labor 
and  materials  to  erect  the  Masonic  Female  Institute,  at  Green- 
ville Georgia." 

Then  follow  specifications  under  these  titles:  ** Dimen- 
sions," **  Frame,"  "  Weathcrboarding,"  "  Cornice,".  "  Roof- 
ing," "  Windows,"  "  Doors,"  "  Furniture,"  "  Trimmings,** 
« Rooms,"  "Partitions,"  "Ceiling,"  "Balcony,"^  "Condi- 
tions,"  "  Stairs  and  outside  Steps,"  "  Tinner's  Work,"  "  Pain- 
ting," "  Mason's  Work,"  "  Base  or  Wash-board." 
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The  specification  under  the  title  **  Conditions^"  is  in  these 
words :  "  The  whole  of  the  materials,  (except  Mason's  ma^ 
lerialSy)  to  be  furnished  by  the  builder,  and  the  work  to  bo 
done  in  a  workmanlike  and  substantial  manner,  for  the  sum 
of  twenty-six  hundred  and  fifty  dollars,  the  payments  to  be 
made  in  the  following  manner:  when  the  building  shall  be 
framed  and  raised,  then  the  sum  of  five  hundred  dollars  shall 
be  paid ;  when  the  house  shall  be  enclosed  and  the 
roof  put  on,  then  the  second  sum  of  five  hundred  dollars 
shall  be  paid ;  when  the  fioors  shall  be  laid  and  the  parti- 
tions set,  then  the  third  sum  of  five  hundred  dollars  shall  be 
paid ;  when  the  ceiling  is  put  up  and  all  the  carpenter's  work 
shall  be  done,  the  fourth  sum  of  five  hundred  dollars  shall 
be  paid  ;  when  the  painting  shall  be  done  and  the  keys  de- 
livered, then  the  obligation  of  the  undersigned  for  the  pay- 
ment  of  six  hundred  and  fifty  dollars  on  the  first  day  of  Jan- 
uary next,  shall  be  given ;  the  whole  of  the  work  to  be  un- 
der the  supervision  of  a  superintendent,  to  be  appointed 
by  the  Building  Committee,  who  shall  give  the  orders  for  the 
money  when  due." 

Now,  much  of  all  this  seems  to  be  entirely  inconsistent 
with  the  work's  being  a  work  in  five  jobs,  each  job  with  its 
separate  price;  whilst  none  of  it  is  inconsistent  with  the 
work's  being  a  single  job,  at  a  single  price.  True,  the  price 
is  to  be  paid  in  five  sums,  but  the  reason  for  that  might  well 
be,  that  the  price/ell  due  in  five  installments.  It  certainly  is 
not  said  of  any  one  of  the  sums,  that  such  sum  is  to  be  the 
fneasure  of  the  value  of  the  part  of  the  work  on  tiie  comple- 
tion of  which  the  sum  was  to  be  paid.  Nor  are  the  specifi- 
cations headed  as  specifications  for  the  parts  of  a  house,  dis- 
tributed into  certain  parts ;  nor  are  they  in  themselves,  suitable 
for  the  parts  of  a  house,  distributed  into  any  parts.  Indeed, 
the  house  is  not  distributed  into  five  parts,  or  into  any  num- 
ber of  parts.  The  specifications  are  headed  as  specifications 
for  a  house,  as  a  whole;  and  they  are  suited  to  a  house  as  a 
whole 
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We  think,  therefore,  that  it  was  the  meaning  of  the  con- 
tract, that  Campbell  was  to  do  the  work  as  a  single  job,  at  the 
price  of  jB2,650.  Therefore,  as  has  been  above  stated,  the 
proper  inquiry  for  the  Court  and  jury  was,  what  was  the  con* 
tract- value  of  the  work,  in  its  incomplete  state ;  and,  on  that 
inquiry,  as  contract-value,  and  real  value  may  be,  prima  fa- 
citf  taken  to  be  the  same,  any  evidence  going  to  show  the 
teal  value  of  the  work,  in  its  incomplete  state,  was  admissi- 
ble. That  value  being  ascertained,  the  question  whether  tlie 
Lodge  as  garnishee,  owed  Campbell  any  thing,  was  to  be  de* 
lermined  by  comparing  the  value  thus  ascertained,  with  the 
amount  of  the  payments  made  by  the  Lodge  to  Campbell. 

This  being  so,  we  think,  that  the  Court  below  erred  in  not 
allowing  the  plaintiff  to  prove  what  was  the  value  of  the 
wiMrk  done  by  Campbell  in  its  incomplete  state ;  and  in  not 
eharging  the  jury,  that  if  the  value  of  the  work  in  its  incom- 
plete state,  the  value  estimated  by  the  contract  rate  of  value, 
txceeded  the  payments,  the  Lodge  was  still  indebted  to  Camp- 
teU  for  the  excess. 

Therefore  a  new  trial  is  ordered 

Judgment  reversed. 


Ka  40. — ^Davis  Smith,  adm-r,  plaintiff  in  error  vs;  Robbbt 
IvEBsoN  and  Wife,  defendants  in  error. 

Where  relief  is  sought  in  a  bill  in  equity,  filed  in  defence  of  a  oommoo  law 
action,  the  Superior  Court  of  the  county  haa  no  jurisdiction  of  the  caae«  if  tba 
^•feiidaiil,  or  if  more  defendaaia  than  one,  one  of  them,  does  not  reaide  in. 
IheGOttflty. 

In  Equity,  from  Fayette  Superior  Court  Decision  by  J«4ge 
Buix,  at  September  Term,  1856. 
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Barn  Smith  of  the  oountjr  of  Monroe,  as  administrator  of 
Ivy  Brooks,  deceased,  late  of  the  same  county,  instituted  hia 
action  in  the  Superior  Court  of  Fayette  county,  against  Rob- 
en  Iveraon  of  that  county,  £>r  the  recovery  of  the  sam  of 
#8850,  due  on  a  promissory  note. 

Iverson  and  his  wife,  who  was  a  daughter  of  said  Brooks 
and  entitled  to  a  distributive  share  of  his  estate,  filed  this  bill 
against  said  Smith,  setting  up  farious  matters  of  equitablo 
defence  against  the  note,  and  the  prayer  of  the  bill  was  for 
discovery,  relief  and  injunction.  To  their  bill  complainants 
made  an  amautmenij  praying  that  Smith,  as  adminislmtor  of 
said  Brooks,  be  compelled  by  decree  of  the  Court,  to  deducl 
from  said  note,  one  half  of  the  original  purchase  money  of 
the  land,  the  consideration  of  the  note,  which  was  a  dona* 
tion  or  advancement  by  said  Brooks  to  his  daughter.  Mm 
Ivenon,  with  the  interest  thereon. 

To  this  amendment,  defendant  demurred,  on  the  ground 
that  defendant  not  being  a  resident  of  the  county  of  Fayetta 
at  the  time  of  the  filing  of  complainants'  bi^l,  the  Const 
has  no  jurisdiction  to  grant  relief  or  to  entertain  a  bill  for  re- 
lief out  of  the  county  of  his,  defendant's,  residence. 

The  Court  overruled  the  demurrer,  and  counsel  for  defen- 
dant excepted. 

Cabhibss,  for  plaintiff  in  error. 

Alfobd  &  Wood,  for  defendants  in  error. 

By  the  Court, — McDonald  J.  delivering  the  opinion. 

The  question  presented  in  the  record  is  one  of  jurisdic- 
tion. 

Davis  Smith  instituted  a  suit  in  the  Superior  Court  of  Fayette 
county,  on  a  promissory  note  against  Robert  Iverson,  one  of 
the  complainants.  During  the  pendency  of  the  action  the 
ecmiplainants  filed  their  bill  in  chancery,  and  afterward* 
amended  it,  as  set  forth  in  the  statement  of  the  case.    Davis 
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Smith  resides  ia  the  county  of  Monroe.  The  bill  was  filed 
in  the  county  of  FayeUe,  where  the  common  law  suit,  inslu 
tuted  by  Smitlvagainst  Iverson,  is  pending* 

The  question  of  jurisdiction  of  Courts  of  Equity,  over  tha 
person  of  defendants,  has  been  several  times  before  this 
Court.  The  judgments  passed  in  these  cases,  we  consider, 
settle  the  point  made  in  this  case.  This  Court  has  decided 
that  *^  A  citizen  cannot  be  called  to  answer  out  of  the  county 
of  his  residence,  wherever  his  antagonist  may  choose  to 
proceed  against  him  in  a  Court  of  Chancery."  When  a  com« 
mon  law  suit  is  properly  located,  and  a  bill  in  equity  against 
the  plaintiff  in  the  suit  who  resides  in  a  different  county,  is 
instituted  by  the  defendant,  it  does  not  follow  that  he  can  be 
brought  out  of  his  own  county  to  answer  where  the  common 
law  suit  is  brought.  JRicevs.  Tarvery  ei  al4  Go.  571;  Jordanns* 
Jordan  12  Ga,  Rep.y  79.  In  this  State  there  is  a  local  juris* 
diction  which  must  be  regarded  in  the  institution  of  suits  in 
equity.  In  all  cases  in  which  there  must  be  a  trial,  the  suit 
must  be  brought  in  the  county  of  the  residence  of  the  defen* 
dant,  or  if  more  defendants  than  one.  in  the  county  of  the 
residence  of  one  of  them.  If  no  trial  be  necessary,  but  the 
bill  be  for  discovery  only,  then  the  constitution  (neither  by 
its  letter  or  spirit)  interposes  no  impediment  to  its  being 
brought  in  the  county  in  which  the  suit,  in  which  the  discov- 
ery  is  needed,  is  pending.  On  bills  for  discovery  merely, 
there  never  is  a  trial,  but  the  discovery  goes,  at  the  option  of 
the  party  who  seek  it,  before  the  jury  as  evidence  on  the 
trial  of  the  issue  made  up  between  the  parties  in  the  Court  of 
law.  If  the  complainant  seeks  a  decree  to  enforce  a  right 
which  he  claims,  he  seeks  relief,  and  in  that  event  the  Conrt 
has  no  jurisdiction,  if  none  of  the  defendants  are  citizens  of 
the  county.  Carter  and  another^  vs.  Jordan^  adm^r  4rCf  15 
Oa.  Rep.j  84. 

Davis  Smith  is  a  citizen  of  Monroe  county,  the  bill  is  filed 
in  the  Superior  Court  of  Fayette  county;  the  bill  asks  mora 
than  a  discovery,  it  calls  for  a  full  account  of  complainant's^ 
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Mrs.  iTeTsons*  interest  in  the  estate  of  Smithes  intestate,  who 
was  her  father. 

There  is  no  controversy  about  the  title  to  the  land,  so  that 
it  cannot  be  claimed  that  the  Superior  Court  of  Fayette  coun- 
ty has  jurisdiction  of  the  case  on  that  account  The  charges 
are  in  regard  to  the  manner  in  which  complainant  obtained 
the  note.  But  the  bill  shows  enough  to  convince  us  that  no 
case  can  be  made  of  the  facts  as  stated,  to  give  the  Court  of 
Fayette  countyjurisdiction  of  it,  because  it  is  a  suit  respecting 
the  title  to  land.  Such  a  case  as  is  contemplated  by  the 
constitution  can  not  be  made  of  it,  and  the  judgment  of  the 
Court  below  must  therefore  be  reversed. 

Judgment  reversed. 


No.  41. — Edmund  W.  Holland,  plaintiff  in  error,  vs.  John 
T.  Chambers  and  Bebrien  Williams,  defendants  in 
error. 

[1.]  If  a  note,  charged  with  being  usurtona,  have  its  origin  or  grow  oat  of  a 
traniactioa  with  a  partnership  which  was  dissolved  before  the  note  was 
given,  it  is  legal  and  competent  to  inquire  into  that  transaction,  so  far  as  it 
may  be  necessary  to  elucidate  the  matter  in  issue  to  the  jury. 

[2.]  If  an  nsorious  debt  due  by  a  firm,  be  divided  on  its  dissolution,  and  each 
partner  assume  a  part,  the  division  of  the  debt  does  not  purge  it  of  the  usury, 
and  the  original  contract  between  the  firm  and  the  plaintiflT  may  be  inquired 
into  by  one  of  the  partners  to  sustain  a  plea  of  usury. 

[3.]  If  the  entire  consideration  of  the  note  was  the  usury  agreed  to  be  paid,  no 
part  of  it  is  recoverable. 

[4-3  The  principal  of  a  joint  and  several  promissory  note,  against  whom  a  pro- 
eoas  was  sued  out,  but  no  service  made,  and  who  was  no  party  to  the  issue, 
ia  a  competent  witness  for  his  sureties,  to  sustain  a  plea  of  usury,  if  he  be  re- 
leased by  them  from  the  costs. 

[5.]  Evidence  may  be  admitted  in  support  of  a  plea  substantially  good,  but  de- 
IdifAt  IA  form. 

VOL.  XXII   13. 
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[6.]  DefeudentH  must  sustain  their  plea  of  usury  by  proof  of  such  facts  as  will 
enable  the  jury  to  come  to  a  decision   as  to  the  usury  paid. 

[7.]  If  the  verdict  bo  contrary  to  law  and  evidence,  a  new  trial  will  be  granted. 

Debt,  from  Carroll  Superior  Court  Tried  before  Judge 
Hammond,  at  October  Term,  1856. 

This  was  an  action  by  Edmund  W.  Holland,  against 
Clayton  Williams,  principal,  and  John  T.  Chambers  and 
Berrien  Williams,  securities,  on  a  promissory  note  for 
112,213  12,  dated  8th  July,  1851,  and  due  the  4th  of  January 
thereafter. 

The  Sheriff  returned  service  on  Chambers  and  Berrien 
Williams,  and  non  est  as  to  the  principal,  Clayton  Williams* 

The  securities  pleaded  the  general  issue  and  usury. 

From  the  testimony,  it  appears  that  one  Abel  Harrison  and 
Clayton  Williams  were  copartners  under  the  style  of  Harri- 
son &  Williams,  engaged  in  the  business  of  gold  digging. 
They  commenced  business  in  the  year  1843,and  dissolved  in 
1846.  The  plaintiff  Holland  made  a  contract  with  said  firm 
to  advance  them  money  and  to  receive  gold  dust  or  bullion 
in  exchange  or  payment ;  and  a  deduction  of  two  per  cent 
per  month  was  to  be  made  from  the  standard  value  of  the 
dust  which  he  was  to  receive ;  or  in  other  words,  that  for 
every  hundred  dollars  loaned  oradvanced  they  were  to  pay 
at  the  end  of  each  month,  in  gold  dust  or  bullion  one  hun- 
dred and  two  dollars,  and  at  that  rate  estimated  and  renew- 
ed or  counted  as  if  renewed,  monthly.  Upon  these  terms 
Holland  made  advances  to  the  firm  during  the  partnership, 
amounting  to  more  than  {{10,000,  and  upon  the  dissolution 
in  1846,  there  was  a  balance  due  to  him  of  about  iEd,000,  and 
by  arrangement  between  Holland  and  the  parties,  Harrison 
assumed  individually  the  payment  of  about  |ll,800  of  this 
debt,  and  Williams  of  about  gl,200,for  which  he,  Williams, 
gave  his  note,  which  he  occasionally  renewed,  at  the  same 
rates  and  upon  the  same  terms  that  the  money  was  original- 
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ly  advanced,  until  it  amounted  to  the  sum  of  J82,213  12,com« 
puted  at  the  rate  of  two  per  cent  per  month  up  to  the  4th 
of  January,  1852,  and  for  which  Williams  gave  the  note 
sued  on,  with  Cliambers  and  Berrien  Williams  sccureties. 

The  jury,  under  tlie  charge  of  the  presiding  Judge,  found 
for  the  defendants,  and  plaintifl*  sued  out  a  rule  nisi  for  a  new 
trial,  upon  the  following  grounds,  to-wit  : 

1st.  That  the  jury  found  contrary  to  law  and  tlie  evidence, 
and  contrary  to  the  weight  of  evidence. 

2d.  That  the  Court  erred  in  not  rejecting  the  testimony  of 
Abel  H.  Harrison,  so  far  as  tlie  same  related  to  the  accounts 
between  Harrison  &  Williams  and  Holland,  and  nut  rejecting 
his  evidence  as  to  the  two  per  cent,  per  month  in  those  ac- 
counts. 

3d.  That  the  Court  erred  in  permitting  the  defendants  to 
introduce  any  evidence  in  relation  to  the  accoimts  between 
plaintiff  and  said  partnership. 

4th.  That  the  Court  erred  in  holding  that  if  there  was  any 
usury  in  the  debts  between  the  copartnership  of  Harrison  & 
Williams,  and  Holland,  and  the  debt  divided,  and  Williams 
assumed  to  pay  a  certain  portion  thereof,  and  gave  a  new 
note  with  other  securety,  Harrison  being  released,  that  the 
usury  of  the  original  transaction  still  affected  it 

5th,  That  the  Court  erred  in  charging  the  jury  that  if  they 
believed  from  the  evidence  that  the  note  was  all  usury,  that 
they  should  find  for  the  defendants,  and  that  change  of  the 
parties  and  releasing  Harrison  made  no  difference. 

6th.  That  the  Court  erred  in  admitting  the  testimony  of 
Clayton  Williams,  he  being  the  principal,  and  residing  out  of 
the  State. 

7th.  That  the  Court  erred  in  admitting  any  testimony  of 
usury  under  the  pleas. 

8tlL  That  the  jury  found  contrary  to  the  charge  of  the 
Court  in  this,  that  it  was  the  duty  of  defendants  to  prove  the 
amount  of  principal  and  usury,  and  if  they  failed  to  do  so, 
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it  was  their  duty  to  find  the  whole  amount  of  the  note  in 

suit 

9th.  That  the  Court  erred  in  charging  the  jury  anything 
about  the  indebtedness  of  Harrison  fy  WUliama  to  Hol- 
land. 

After  argument,  the  Court  discharged  the  rule  nisi  on  all 
the  grounds  taken,  and  refused  a  new  trial  To  which  de- 
cision counsel  for  plaintiff  excepted,  and  assigns  error 
thereon. 

Latham  and  Glenn,  for  plaintiff  in  error. 

Hill  &  Son,  and  Hammond,  for  defendants  in  error. 

By  the  Court — ^McDonald,  J.  delivering  the  opinion. 

The  errors  assigned  in  this  case  are  upon  the  refusal  of  the 
Court  to  grant  a  new  trial.  The  record  does  not  disclose,  clear- 
ly, the  rulings  of  the  Court  upon  the  several  points  raised  by 
counsel,  during  the  progress  of  the  trial.  The  points  them- 
selves and  the  decision  of  the  Court  upon  them,  appear  im- 
perfectly, and  by  inference  from  the  motion  for  the  new  trial. 
The  Court  granted  the  ruk  nisiy  and  his  having  granted  it^  is 
equivalent  to  a  certificate  on  the  part  of  the  presiding  Judge, 
that  what  transpired  on  the  trial,  so  far  as  it  is  stated  in  the 
rule,  is  stated  correctly.  We  shall  so  consider  the  grounds 
set  forth  in  the  motion,  and  proceed  to  examine  them,  pass- 
ing over  the  first  ground,  until  we  dispose  of  the  balance. 

[1.]  The  first  ground  of  error,  then,  that  we  shall  consider, 
is  the  refusal  of  the  motion  for  a  new  trial,  so  far  as  it  was 
predicated  on  the  objection  to  Abel  H.  Harrison^s  evidence. 
Harrison  testified  that,  during  the  existence  of  a  partnership 
between  himself  and  Clayton  Williams,  the  plaintiff  advanc- 
ed to  them,  at  sundry  times,  the  sum  of  jf  10,000  or  more. 
The  firm  was  dissolved  in  1846,  at  which  time  it  owed  the 
plaintiff  the  sum  of  $3fi00y  that  a  portion  of  that  sum  was  ac- 
cumulated by  interest  at  two  per  cent  per  month  on  gold  dust 
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er  bullion,  but  he  could  not  tell  what  part  of  that  sum  was 
principal  or  what  part  was  interest,  but  supposed  the  interest 
amounted  to  from  seven  to  fifteen  hundred  dollars;  that  gold 
bullion  was  worth  one  dollar  per  pennyweight,  and  that  the 
^  contract  for  the  usury  was  made  before  the  advances  com- 
menced.'' The  object  of  Harrison's  evidence  was,  to  show 
the  origin  of  the  transaction,  to  trace  it  down  to  the  close  of 
the  partnership,  and  to  prove  that  the  indebtment  of  the  firm 
to  the  plaintifi^'at  that  time  was  the  consideration  of  notes  for. 
which  the  note  sued  on  was  given.  This  Court,  long  ago, 
held  that  the  infection  of  usury  follows  all  securities,  how- 
ever varied  in  form  and  amount  which  may  be  afterwards 
{iven  for  the  same  debt  Bailey  vs.  Lumpkinj  1  Kelley\s 
J?qe?.  410.  Harrison  proves  the  contract,  the  value  of  the 
bullion,  the  advances  to  the  firm,  the  terms  on  which  the 
advances  were  made,  the  amount  the  firm  was  indebted  to 
plaintiff  at  its  dissolution,  and  for  what  portion  of  that  debt 
Williams  gave  his  note.  This  evidence  was  certainly  admis- 
sible under  the  law.  It  is  true  that  Harrison  does  not  identi- 
fy the  note  sued  on,  as  growing  out  of  this  transaction,  but 
that  may  be  done  by  the  evidence  of  other  witnessess. 

The  third  ground  m  the  motion  was  properly  overruled  by 
the  Court,  for  the  same  reason. 

[2.]  The  decision  of  the  Court  that,  if  there  was  usury  in 
the  debt  due  by  the  partnership  to  the  plaintiff,  and  Williams, 
one  of  the  partners,  gave  a  note  for  a  part  of  that  debt  with 
other  securities,  that  note  is  affected  by  the  usury  in  the 
original  transaction,  is  in  accordance  with  the  principal  to 
which  we  have  already  referred.  The  parcelling  out  of  an 
usurious  partnership  debt  amongst  the  individual  partners, 
whether  before  or  after  the  dissolution  of  the  partnership, 
does  not  purge  the  debt  of  the  infection  of  usury.  Prior  to 
the  Act  of  1822,  Prince  295,  such  contracts  and  notes  were 
void  in  toto,  and  neither  principal  nor  interest  could  have 
been  recovered.  Since  that  Act,  down  to  the  time  of  the 
date  of  the  iiote  sued  on,  the  principal  of  the  debt  might  be 
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recovered,  and  nothing  more;  and  that  is  the  law  of  this  case. 
If  any  portion  of  this  partitioned  deht  is  principal,  each  part- 
ner is  liable  to  pay  his  proportion,  but,  still,  every  part  of  it 
is  affected  by  the  usury  and  subject  to  be  reduced  by  its  pro- 
portion of  the  usury. 

[3.]  It  follows  from  what  we  have  said,  that  if  the  entire 
consideration  of  the  note  was  the  usury  to  be  paid  for  the 
money  advanced,  no  part  of  it  was  recoverable,  and  the  jury 
should  have  found  for  the  defendants,  and  that  there  was  no 
error  in  therharge  of  the  presiding  Judge  to  the  jurj^  to  that 
effect. 

[4.]  It  i^  objected  to  the  decision  of  the  Court  in  another 
ground  taken  for  a  new  trial,  that  he  admitted  the  testi- 
mony of  Clayton  Williams,  he  being  the  principal  to  the  note 
and  residing  out  of  the  State.  Process  was  sued  out  against 
Clayton  Williams,  but  he  was  not  served.  He  was  not, 
therefore,  a  party  to  the  issue  to  be  tried  by  the  jury.  He 
was  not  objectionable  on  the  score  of  interest, except  because 
of  his  liabiHty  for  costs  to  his  sureties  if  the  recovery  should 
be  against  them.  He  was  released  by  them  from  that  liabili- 
ty. Holland  had  his  remedy  against  him.  The  note  is  a 
joint  and  several  note.  Tlie  release  removed  all  objection  to 
his  competency.  Lefents  vs,  Dematf  ami  Tngersoll^  21 
IVendK   136.     Downing  vs.  Toionsenci,  14  East^  565. 

Ni>  [nirticiilar  part  of  the  testimony  is  pointed  out  in  the 
reconl,  as  inadmissible  under  the  pica  of  usury. 

[■),]  The  pleas  are  not  all  very  formal  as  pleas  of  usury, 
but  they  were  certainly  sufficient  to  authorize  the  Court  to 
have  admitted  some  evidence  of  usury.  The  facility  witli 
which  the  pleadings,  under  our  statutes  of  amendment,  may 
be  modified  to  suit  the  evidence,  has  given  rise  to  much 
irregularity  and  looseness  in  pleadings,  and  has  rendered 
rare,  exceptions  to  evidence  arising  from  the  insufficiency  of 
the  pleadings.  Exceptions  however,  where  grounds  for  them 
exist,  ought  to  be  sustained.  But  when  this  Court  is  called 
on    to  revise  the  decision  of  the  Court  below,  the  record 
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must  state  fully  the  ground  of  that  decision.  In  this  case 
if  any  evidence  was  admissible  under  the  pleas,  the  error 
assigned  must  be  overruled. 

We  are  at  a  loss  to  ascertain  from  this  record,  what  the 
charge  of  the  Court  to  the  jury  was,  in  regard  to  the  indebted- 
ness of  Harrison  &  Williams  to  Holland,  but  from  what  we 
have  already  said,  it  will  be  seen  that  it  was  necessary  to  ex- 
amine into  that  to  reach  the  origin  of  the  transaction  from 
which  the  consideration  of  the  note  sued  on  springs,  and  to 
determine  properly  on  the  merits  of  the  defence. 

[6.]  It  seems  from  the  bill  of  exceptions,  that  the  Court 
charged  the  jury  that  it  was  incumbent  on  the  defendants  to 
prove  the  amount  of  principal  and  usury,  and  if  they  failed 
in  that,  the  jury  should  render  a  verdict  for  the  whole 
amount  of  the  note;  and  it  is  alleged  that  the  jury  found  con- 
trary to  the  charge  of  the  Court.  If  they  did  find  contrary 
to  this  charge,  tin*  verdict  must  be  contrary  to  law,  evi- 
dence and  the  weight  of  evidence,  for  we  consider  the  charge 
to  be  in  accordance  with  the  law. 

[7.]  Did  the  evidence  before  the  jury  establish  that  the 
whole  amount  of  the  note  sued  on  was  constituted  of  usury, 
and  if  so,  was  it  usur)'^  to  be  paid  by  Williams  or  had  Wil- 
liams been  placed  in  funds  by  Harrison  in  any  way,  to  pay 
his  part  or  a  portion  of  it?  If  tho  transaction  was  an 
usurious  one,  all  tiie  witnesses  concur  in  saying  that  the  rates 
were  two  per  centum  per  niontli  on  advances  or  loans,  by 
whatever  name  they  may  be  called.  The  jury  found  that 
the  transaction  was  usurious.  It  was  their  province  to  pass 
on  that,  determining  on  the  interest  of  the  parties,  from  the 
facts  in  proof.  We  think  the  evidence  warrants  the  conclu- 
sion as  to  the  interest  of  tlie  parties,  drawn  from  the  evidence. 
Whether  it  warranted  them  in  finding  that  tlic  whole  amount 
of  the  note  was  made  up  of  the  accumulations  of  usury  agreed 
by  the  parties  to  be  paid,  and  if  it  was,  whether  it  was  made 
up  of  rfie  part  to  be  paid  by  Williams,  exclusively  of  Harri- 
son's part,  or  if  Harrison's  part  was  included,  whether  he  was 
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placed  in  funds  by  Harrison  to  pay  any  part  of  it,  is  anolhw 
question.  Harrison  &  Williams  concur  in  saying  that  the 
indebtedness  of  the  firm  of  Harrison  &  Williams  to  Holland, 
at  the  dissolution  of  the  partnership  was  diree  thousand  dpi- 
lars,  and  Williams  testifies  that  of  this  sum,  one  thousand 
dollars  or  more  was  usury.  Harrison  deposes  that  from 
seven  to  fifteen  hundred  dollars  was  usury,  and  he  does  not 
testify  to  the  giving  of  any  note  by  Williams,  but  that  be 
assumed  the  payment  of  ji[  1,200  or  upwards.  According  to 
Williams'  evidence,  he  gave  a  note  of  one  thousand  dollars, 
in  payment  of  part  of  the  sum  due  the  plaintiff  on  the  disso- 
lution of  the  firm  of  Harrison  &  Williams,  and  that  note  with 
the  accumulation  of  interest  at  two  per  cent  per  month,  after 
due  renewals,  constitutes  the  consideration  of  the  note  smed 
on.  He  does  not  state  what  part  of  the  note  of  one  thousand 
dollars  was  usury,  but  it  was  insisted  on  the  argument,  that 
Harrison  paid  eighteen  hundred  dollars,  and  that  sum  paid 
all,  except  the  usury.  Such  however,  is  not  the  evidenoe, 
and  Williams  cannot  claim  that  the  note  given  by  him  was 
made  up  exclusively  of  the  usury,  by  applying  the  pajrment 
made  by  Harrison  to  the  extinguishment  of  the  principal  If 
the  plaintiff  received  a  sum  equal  to  the  whole  amount  of 
his  principal,  from  the  parties,  say  they,  whether  before  or 
since  the  dissolution  of  the  partnership,  what  remains  must 
be  usury.  We  recognize  no  such  principal. — when  the  firm 
closed  and  the  debt  was  partitioned,  each  one  assumed  his 
part  of  the  principal  and  interest,  and  it  cannot  be  claimed 
that  the  amount  of  usury  paid  by  Harrison,  shall  extinguish 
any  part  of  the  principal  of  the  note  given  by  Williams.  The 
verdict  of  the  jury,  then,  upon  the  testimony  of  Harrison  and 
Williams  was  contrary  to  evidenca  How  does  it  stand  on 
the  evidence  of  the  plaintiff,  which  seems  tome  to  be  wholly 
irreconcilable  with  that  of  the  other  witnesses  ?  He  does 
not  consider,  he  says,  that  he  loaned  at  usury.  The  opinion 
of  the  plaintiff  cannot  give  character  to  the  tmosaction. 
The  jury  must  draw  their  conclusions  from  the  fiids  in  pxooi 
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Whea  the  plaintiff  paid  the  parties  for  gold  dust  and  bullion, 
he  paid  them  one  dollar  per  pennyweight,  when  it  was  de- 
IiT^ced  at  the  tima 

In  his  estimation,  then,  the  pennyweight  of  gold  was 
worth  one  dollar.  When  he  let  them  have  the  money  and 
the  delivery  of  the  bullion  was  deferred,  there  was  to  be  a  de- 
duction in  the  price  of  the  gold  of  two  cents  per  penny- 
weight, per  month.  If  the  payment  was  deferred  for  twelve 
months,  the  pennyweight  of  gold,  at  the  unchanged  value  of 
one  dollar,  was  to  be  paid  at  seventy  six  cents.  No  interest 
was  charged  by  the  plaintiff  for  the  advance  of  his  money, 
but  he  was  to  receive  pay  in  gold,  depreciated  by  contract, 
to  seventy-six  cents,  when  it  was  worth  one  dollar  per  pen- 
nyweight When  the  note  of  jS2,213  12  was  given  and  the 
xiote  of  01,456  was  taken  up,  he  says  he  did  not  calculate  in- 
terest or  premium  on  the  note  taken  up.  The  settlement 
was  made  and  the  note  given,  extending  the  time  by  calcu- 
lating the  discount  upon  the  price  of  the  gold  dust  at  two 
cents  per  dwt  per  month.  He  says  the  parties  agreed  to . 
sell  him  gold  dust  or  bullion.  According  to  him,  then,  the 
whole  transaction  was  a  traffic  for  gold  dust  or  bullion.  He 
paid  his  money  in  advance,  and  they  agreed  to  pay  him  gold 
dust  or  bullion.  Such  is  not  the  written  evidence.  The  par- 
ties do  not  promise  to  pay  gold  dust  or  bullion,  in  a  single 
note  presented  in  record  as  evidence.  They  are  all  promis- 
sory notes  in  the  usual  form  for  money.  We  are  not  pre- 
pared to  say,  therefore,  that  the  jury  found  upon  the  plaintiff's 
evidence,  if  they  predicated  their  verdict  on  that,  a  verdict 
contrary  to  evidence,  when  they  found  ^he  note  to  be 
usurious.  The  verdict  then  should  stand,  so  far  as  it  finds  the 
contract  to  be  usurious.  It  does  not  follow  that  the  verdict 
should  have  been  for  the  defendants.  The  plaintiff's  account 
of  .the  matter  affords  no  data  for  determining  whether  the 
whole  sum  of  01,456  was  due  to  him  as  principal  or  as  usury; 
or  what  part  was  principal  and  what  part  was  usury;  or 
whether  the  firm  had  paid,  in  gold,  valued  at  one  dollar  per 
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pennyweight  before  its  dissolution,  a  sum  equal  to  the 
amount  advanced  to  them  by  the  plaintiff,  thus  leaving  the 
balance  as  usury.  There  is  no  evidence  therefore,  from  the 
plaintiff,  of  any  definite  amount  of  usury  paid  by  the  parties, 
prior  to  the  dissolution  of  their  partnership.  The  amount  of 
usury  paid  or  embraced  in  the  note  since  the  partnership  was 
dissolved,  maybe  collected  from  the  evidence  before  us,  giv- 
en both  by  the  plaintiff  and  the  other  witnesses  ;  but  their 
evidence  is  so  variant  and  irreconcilable,  that  the  jury  must 
determine  to  which  of  them  they  will  give  credence.  The 
whole  Court  agree  that  there  ought  to  be  a  new  trial,  and  my 
brethren  are  of  opinion,  that  the  usury  paid  by  the  firm  to  the 
plaintiff  before  its  dissolution,  should  be  ascertained,  and  a 
part  bearing  the  same  proportion  to  the  entire  usury,  that  the 
original  note  of  Williams  did  to  the  indebtedness  of  the  firm 
at  that  time — without  regard  to  the  fact  testified  to  by  Wil- 
liams, that  he  assumed  to  pay  to  the  plaintiff  in  extinguish- 
ment of  the  debt  of  the  firm  to  that  extent,  the  amount  that 
he  stood  individually  indebted  to  his  own  firm  and  in  pay- 
ment of  that  debt— ought  to  be  allowed  in  the  verdict  and  de- 
ducted from  the  note.  In  this  view  of  the  case  I  do  not  con- 
cur. There  is  no  evidence  of  usury  in  the  debt  due  by  Wil- 
liams to  the  firm  of  Harrison  &  Williams,  and  when  he  gave 
his  own  note  to  the  plaintiff  for  the  amount,  and  no  more, 
he  justly  owed  his  own  firm,  he  cannot  claim  to  have  the 
debt  due  by  him  to  his  own  firm,  and  for  which  he  had  given 
the  plaintifl  his  note,  reduced  by  the  amount  of  usury  the 
firm  had  agreed  to  pay  the  plaintiff.  We  all  agree  that,  the 
usury  agreed  to  be  paid  since  the  dissolution  of  the  firm  was 
properly  allowed  by  the  jury. 

Judgment  reversed* 
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No.  42. — William  M.  Hill,  relator,  plaintiff  in  error,  vs. 
The  Commissioners  of  the  Town  of  Decatur,  defend- 
ants in  error. 

[1.]  The  iKiJy  of  the  Act  of  ihe^  3d  of  March,  IS.'>(>,  to  umciid  an  Act,  to  incor- 
porate the  town  of  Decatur,  contains  nothing  that  i<  difftTent  from  what  i» 
exprc.«sedin  the  title  of  the  net. 

[2.]  The  twelfth  section  of  the  Act  of  3(1  of  March,  l^'uK  to  anKmd  an  act  to 
incorporate  the  town  of  Decatur,  does  not  coiii't.T  im  the  (>ominiN'<iioner8  of 
that  town,  the  power  to  prohibit  ah^ohildy  the  sn!f«  ol'li'j'ior  in  th^»  town  :  The 
section  merely  confers  on  them  the  pi)wer  to  exact  a  fee  of  not  more  than 
fifty  dollars,  for  a  licence  to  sell  liquor  in  the  town. 

Mandamus,  from  DcKalb  Superior  Court,  Decision  by 
Judge  Bull,  at  chambers,  February,  18.57. 

This  was  an  application  by  William  M.  Hill,  the  relator, 
for  a  mandamus  against  the  Commissioners  of  the  town  of 
Decatur,  in  the  county  of  DoKalb,  to  compel  them  to  grant 
to  him  a  license  to  retail  spirituous  liquors  in  said  town. 

Relator  averred  that  he  had  been  engaged  in  retailing 
liquors  in  said  town  for  more  than  twenty-five  years,  and 
that  it  was  his  only  or  principal  means  of  supporting  himself 
and  family;  that  he  had  applied  to  said  Commissioners  for  a 
license  ;  had  tendered  a  bond  duly  executed  with  good  secu- 
rity, and  proposed  to  take  the  oath  required  by  law,  and  ten- 
tered  the  sum  of  fifty  dollars  in  specie  as  the  price  of  said 
license.  That  said  Commissioners  refused  to  grant  him 
a  license.  Relator  prayed  that  a  writ  of  mandamus  do  issue, 
requiring  and  commanding  said  Commissioners  to  grant  a 
license  to  said  William  M.  Hill,  to  retail  spirituous  liquors  in 
the  town  of  Decatur,  for  the  term  of  one  year,  upon  his  pay- 
ing a  license  fee  of  fifty  dollars,  and  eomplyins:  witli  the  law, 
and  statutes  in  such  case  made  and  provided. 

The  .Judge  upon  hearing  the  petition,  ordend  said  Com- 
missioners to  appear  and  show  cause  why  a  peremptory  man- 
damus should  not  issue  compelling  them  to  grant  the  license 
prayed  for  by  relator. 
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The  Commissioners  answered  and  showed  for  cause,  that 
they  had  refused  to  grant  the  relator  the  license  to  retail  spir- 
ituous liquors  by  virtue  of  and  in  accordance  with  an  ordi- 
nance passed  by  said  Commissioners  on  the  15th  day  of  Jan«* 
uary,  1857,  and  a  part  of  which  ordinance  is  in  the  fol- 
lowing words,  to- wit: 

^Sec  la  No  spirituous  or  intoxicating  liquors  shall  be 
sold  within  the  corporate  limits  of  the  town  of  Decatur,  in 
less  quantity  than  three  gallons,  firom  and  after  twelve  o'clock 
of  Friday  the  16th  day  of  January  instant 

^Sec.  11.  From  and  after  the  16th  day  of  March  next, 
no  person  shall  be  allowed  to  sell  any  spirituous  or  intoxica- 
ting liquors  within  the  corporate  limits  of  the  town  of  Deca- 
tur, except  practising  physicians  for  medical  purposes.^ 


» 


The  respondents  admit  that  relator  made  a  tender  of  $50 
as  a  license  fee,  and  offered  to  give  a  bond  and  security,  and 
to  comply  with  the  laws  relating  to  retailers,  and  demanded  a 
license,  which  they  refused ;  and  they  claim  and  assert  the 
right  to  refuse  said  license,  under  and  by  virtue  of  the  power 
and  authority  vested  in  them  by  the  12th  section  of  the  Act, 
passed  at  the  last  session  of  the  General  Assembly  (1855-6,) 
entitled  an  act  to  alter,  change  and  amend  an  act,  to  incorpo- 
rate the  town  of  Decatur,  passed  in  1823. 

Judge  Bull,  upon  hearing  the  answer  and  a^ument,  re- 
fused to  order  a  mandamus,  and  discharged  the  rale  rnsi : 

Whereupon  counsel  for  relator,  excepted  and  assigns 
error,  &a 

T.  W.  J.  Hill,  for  relator. 

Wilson,  and  Ezzard  &  Collier,  for  respondents. 

By  the  Court. — Bbnning,  J.  delivering  the  opinion. 

The  question  is,  ought  the  mandamus  to  have  been  gmn- 
ted  ?    The  Court  below  refused  to  grant  it 


■ 
I 
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The  Commissioners  of  the  town  of  Decatur,  in  resistance 
to  the  application  for  a  mandamus,  set  up  the  act  of  the  3d 
of  March,  1856,  to  amend  an  act  to  incorporate  the  town  of 
Decatur,  and  the  ordinance  passed  by  them  in  accordance 
with,  what  they  supposed  to  he,  the  import  of  the  twelfth 
section  of  that  act 

In  reply  to  this  defence,  the  applicant  for  the  mandamus 
took  two  positions 

1st  That  the  whole  body  of  the  said  act  of  March  the  3d, 
1856,  was  "matter  different  from  what''  was  "  expressed  in 
the  title"  of  the  act,  and  therefore,  that  the  whole  act  was 
uneonsiittUionaL 

2d.  That  even  if  the  act  was  not  constitutional,  yet,  that  it 
did  not  authorize  the  Commissioners  of  the  town  of  Deca- 
tur, to  prohibit  the  sale  of  spirituous  liquors  in  that  town. 

These  positions  will  be  considered  in  their  order. 

The  title  of  the  said  act  of  March  3d,  1856,  is  as  follows  : 
*<  An  Act  to  alter,  change  and  amend  an  act,  entitled  an  act, 
to  incorporate  the  town  of  Decatur,  in  the  county  of  DeKalb, 
assented  to,  December  lOth,  1823." 

There  is  no  act  so  entitled. 

But  there  is  an  act  entitled,  ^Av  Act  to  make  permanent 
the  site  of  [the]  public  buildings  in  the  county  of  DeKalb, 
at  the  town  of  Decatur ;  and  to  incorporate  the  same."  And 
this  act  was  assented  to,  December  the  10th,  1823 ;  and  there 
is  no  other  act  at  all,  relating  to  the  incorporation  of  the 
town  of  Decatur. 

Now,  the  Legislature  must  have  intended  the  act  of  March 
the  3d,  1856,  to  be  amendatory  of  some  act  that  was  an  act 
to  incorporate  the  town  of  Decatur.  But  there  is  no  act  that 
vTBiS  an  act  to  incorporate  the  town  of  Decatur,  except  the 
act  aforesaid.  Therefore,  the  Legislature  must  have  intend- 
ed the  act  of  March  the  dd,  1856,  to  be  amendatory  of  the 
act  aforesaid. 

But  if  they  did  so  intend,  then  it  is  manifest,  that  there  is 
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nothing  in  the  hody  of  the  act  of  March  3d,  1856,  that  is 
different  from  what  is  expressed  in  the  title  of  the  act 

[1.]  We  think  that  there  is  nothing  in  the  body  of  the  act 
that  is  different  from  what  is  expressed  in  the  title  of  the  act; 
andy  therefore,  we  think  that  the  act  is  not  unconstitutional 

[2.]  Does  the  act  give  authority  to  the  Commissioners  of 
the  town  of  Decatur,  to  prohibit  the  selling  of  spirituous 
liquor  within  that  town  ?  If  any  part  of  the  act  does,  it 
must  be  the  twelfth  section.  The  twelfth  section  is  in  these 
words : 

^^And  be  it  further  enacted^  That  said  Commissioners  of 
the  town  of  Decatur,  or  a  majority  of  them,  shall  have  pow- 
er to  restrict,  prohibit,  and  regulate  the  sale,  vending  and 
distribution  of  all  distilled  spirituous  and  intoxicating  liquor 
in  the  corporate  limits  of  said  town,  and  any  person  or  per- 
sons violating  the  ordinances  of  said  Commissioners,  passed 
in  pursuance  of  the  power  granted  by  this  section,  shall,  in 
addition  to  the  penalty  prescribed  by  said  Commissioners,  be 
subject  to  all  the  pains  and  penalties  to  which  persons  are 
now  subject  by  law,  for  retailing  liquor  without  license :  pro- 
vided,  no  license  to  retail  spirituous  liquors  shall  exceed  fifty 
dollars.*' 

It  is  no  doubt  difficult  to  give  a  perfectly  satisfactory  inter- 
pretation to  these  words. 

The  word  ^^provided/^  standing  where  it  does,  must  mean 
on  condition^  Lord  CromwelPs  case,  2.  Cok,  12  ;  Simpson 
vs.  Titterelly  Cro.  Eliz.  242. 

Let  the  words  ^^ on  condition"  be  substituted  for  the  word 
^provided." 

The  section  will  then  read  thus :  "  That  said  Commission- 
ers," &c  "shall  have  power  to  restrict,  prohibit,  and  regulate 
the  sale,*'  &c  "  on  condition,"  that  "no  license  to  retail  spir- 
ituous liquors  shall  exceed  fifty  dollars.'' 

Reading  thus,  the  section  it  would  seem,  imports  this : 
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that  the  Commissioners  shall  have  power  to  restrict,  prohibit 
and  regulate  the  sale  of  liquor,  on  condition,  however,  that 
they  do  not  exercise  the  power,  lurUier  tiian  to  e^^acl  a  fee 
of  not  more  than  fifty  dollars  for  a  license  to  retail  the  liquor. 

And  this  we  think  is  the  import  of  the  section. 

It  is  tnie,  that  if  this  be  the  import  of  the  section,  the  pro- 
viso-part of  the  section  is,  to  some  extent  repugnant  to  the 
rest  of  the  section.  The  rest  of  the  section  is,  that  the  Com- 
missioners may  prohibit  absolutely ;  this  proviso-part  is,  that 
they  may  prohibit,  if  exacting  a  license  fee  of  not  exceeding 
fifty  dollars,  will  amount  to  a  prohibition.  Now,  as  to  many 
persons,  the  exaction  of  such  a  fee  would  amount  to  a  pro- 
hibition ;  but  not  as  to  all. 

Does  such  a  degree  of  repugnancy  render  the  proviso-part 
void  ? 

We  think  not 

1.  It  is  a  general  rule,  that  some  efiect  ought  to  be  given 
to  every  part  of  a  statute,  if  possible. 

By  holding  the  proviso-parl  of  this  section  of  this  statute 
to  be  good,  we  do  nothing  that  prevents  the  rest  of  the  sec- 
tion from  having  considerable  etfect ;  whereas,  if  we  hold 
the  proviso-part  to  be  bad,  we  shall  do  what  would  prevent 
so  much  of  the  section  as  consists  of  that  part  from  having 
any  efiect  at  all. 

2.  It  is  according  to  high  authority,  that  when  the  proviso 
of  a  statute  is  repugnant  to  the  purview  of  the  statute,  the 
proviso,  speaking  the  last  intention  of  the  law-giver,  repeals 
the  purview.  In  this  respect  h  proviso  difiers  from  a  saving. 
Z>W€arrts  on  Stat.  659,660,  citing  Fitzgibbon  195. 

3  The  power  absolutely  to  prohibit  the  people  of  a  town, 
from  the  ^sale,  vending  and  distribution  of  all  distilled  spirit- 
ious  and  intoxicating  liquor,"  is  an  exceedingly  high  power. 
If  therefore,  any  person  claims  the  grant  to  himself  of  such 
a  power  from  the  Legislature,  the  onus  is  upon  him  to 
show,  that  the  instrument  under  which  he  claims  the  grant 
of  the  power^  does  grant  the  power.    And  this  onus  he  does 
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not  cast  from  himself,  by  showing  that  the  instrament  under 
which  he  claims  the  grant  of  the  power,  is  susceptible  of  a 
construction  which  would  grant  him  the  power ,  if  the  in« 
strument  is  also  susceptible  of  another  construction,  one 
which  would  withhold  from  him  the  power. 

4.  All  grants  to  corporations  are  to  be  construed  strictly. 

The  conclusion  then  to  which  we  come  is,  that  this  twelfth 
section  does  not  confer  the  power  on  the  Commissioners,  ab- 
solutely to  prohibit  the  sale  of  liquor  in  Decatur;  but  that 
it  merely  confers  the  power  on  them  to  exact  a  license  fee  of 
not  more  than  fifty  dollars,  from  those  who  would  retail 
liquor  in  that  town. 

And  this  being  our  conclusion,  we  think  that  the  lOth  and 
11th  sections  of  the  ordinance  of  the  Commissioners,  passed 
on  the  15th  of  January  1857,  were  void. 

This  being  so,  are  we  not  to  say,  that  the  mandamus  should 
have  been  gr  mted.    No. 

The  mandamus  prayed  for,  was  a  mandamus  to  compel 
the  Commissioners  to  issue  a  license  to  the  applicant  for  the 
mandamus  on  his  paying  them  fifty  dollars. 

The  Commissioners  had  passed  no  ordinance  fixing  the 
fee  of  a  license ;  they  were  not  bound  to  pass  any  ordinance 
fixing  such  fee.  They  might  if  they  pleased,  remain  passive 
on  the  subject  of  license.  Therefore  as  the  case  stood,  they 
were  not  bound  to  issue  a  license  to  any  one,  on  any  terms. 
Nor,  on  the  other  hand,  did  any  one  need  a  license  from 
them.  As  long  as  they  remained  passive  on  the  subject  of 
license,  every  person  had  the  right  to  sell  liquor  in  the  town, 
on  complying  with  the  general  law  on  the  subject  of  license. 

So  that,  afler  all,  we  think,  that  the  Court  was  right  in  re- 
fusing the  mandamus. 

Judgment  affirmed. 
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No.  43. — Thoacas  Barnes^  plaintiff  in   error,  vs.  John  Ste- 
phenson, defendant  in  error. 

Where  a  note  is  given  by  an  executor  to  a  legratee,  for  the  balance  of  the  estate  in 
the  execntor^s  hands,  and  it  turns  out  tbat  the  note  has  been  taken  lor  too 
much,  the  maker  is  entitled  to  have  it  scaled  down  to  the  true  amount,  with 
or  without  any  stipulation  to  that  eflfect  at  the  time  of  the  settlement. 

Debt,  from  Dekalb  Superior  Court.  Tried  before  Judge 
Bull,  at  October  Term,  1856. 

This  was  an  action  of  debt  by  Thomas  Barnes,  on  a  due 
bill  for  $1^28  50,  given  by  John  Stephenson,  principal,  and 
John  Faulkner,  security.  Stephenson  and  Faulkner  were 
the  executors  of  Anthony  Peeler,  deceased,  late  of  the  coun- 
ty of  Jasper,  and  the  plaintiff,  Barnes,  having  married  a 
daughter  and  legatee  of  Peeler,  called  on  the  executors  for 
bis  wife's  share  of  her  father's  estate ;  and  upon  settlement 
the  du«  bill,  which  is  the  foundation  of  this  suit,  was  given 
by  Stephenson,  signing  the  same  as  executor,  and  Faulkner 
as  his  security.    The  action  is  against  Stephenson  alone. 

Upon  the  trial  defendant  offered  in  evidence  the  testimony 
of  a  witness,  by  interrogatories,  to  prove  that  the  due  bill  was 
given  in  view  of  a  future  further  adjustment  of  the  accounts, 
and  that  it  was  agreed  between  the  parties  at  the  time  said 
due  bill  was  given,  that  if  it  should  be  found  thereafter  that 
there  was  not  that  amount  due  to  plaintiff,  a  credit  should  be 
placed  on  said  due  bill,  reducing  it  to  the  true  and  correct 
amount;  which  evidence  was  objected  to  by  plaintiff,  upon 
the  ground  that  it  went  to  contradict,  vary  and  add  to  a  writ- 
ten instrument 

The  objection  was  overruled  by  the  Court,  and  the  plain- 
tiff excepted 

Defendant  then  offered  in  evidence  an  exemplification  of 
his  accounts  and  retnnis  as  executor,  from  the  Court  of  Or- 
dinary of  Jasper  county,  for  the  space  of  eleven  years,  to 
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which  plaintiff  objected,  upon  the  ground  that  the  matters 
contained  in  said  exemplification  were  settled  by  the  giving 
of  the  due  bill,  and  because  plaintiff  could  not  be  supposed 
to  come  prepared  to  controvert  said  returns  in  this  action ; 
also  because  the  jury  would  not  be  authorized  to  find  more 
than  the  amount  of  the  due  bill  in  this  suit,  although  a  larger 
sum  might  be  ascertained  to  be  due,  from  an  investigation  of 
the  accounts.  This  objection  was  also  overruled  by  the 
Court  and  the  testimony  admitted,  and  plaintiff  excepted. 
The  jury  found  for  the  plaintiff,  four  hundred  and  three  dol- 
lars and  fifty-nine  cents,  which ,  after  deducting  a  credit  of 
$650y  paid  on  the  due  bill  in  1853,  was  three  hundred  and 
sixty  dollars  less  than  the  amount  due  on  the  face  of  the 
note. 

Plaintiff  moved  for  a  new  trial,  upon  the  exceptions  above 
mentioned,  and  because  the  verdict  was  contrary  to  law  and 
evidence,  which  motion  was  refused,  and  plaintiff  excepted, 

EzzARD,  for  plaintiff  in  error. 

Calhoun  and  Murphy,  for  defendant  in  error. 

Bj/  the  Court — Lumpkin,  J.  delivering  the  opinion. 

It  is  admitted  that  the  note  sued  on  was  given  for  the  leg- 
acy coming  to  the  plaintiff,  in  right  of  his  wife,  from  her 
fistther's  estate,  and  that  this  constituted  the  only  considera- 
tion for  the  note.  The  defence :  that  it  was  given  for  too 
much.  To  prove  this,  the  defendant  introduced  an  exem- 
plification of  his  returns  to  the  Ordinary.  The  jury  were 
8.atisfied  by  a  calculation,  that  there  should  be  deducted  from 
the  note,  some  four  hundred  dollars ;  and  this  we  hold  they 
had  a  right  to  do,  independent  of  the  parol  agreement  al- 
lied to  have  been  made,  that  any  mistake  might  be  rectified* 
This  condition  is  implied  in  every  such  settlement  Indeed^ 
although  the  parties  were  silent  upon  the  subject,  and  a  re- 
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ceipt  in  full  had  been  given,  still,  it  would  be  subject  to  be 
re-opened,  the  burthen  being  upon  the  party  alleging  the  er- 
ror. True  it  might  be  waived.  Such  is  not  our  understan- 
ding of  the  conduct  and  conversation  of  the  parties,  at  the 
time  the  note  was  given.  The  dispute  was  as  to  a  portion  of 
the  returns,  respecting  the  board  of  plaintiff's  wife.  The  re- 
turns as  to  these,  ^qtq  prima  facie  evidence  in  favor  of  Ste- 
phenson, the  executor,  and  if  not  falsified,  conclusive.  The 
jury  were  the  proper  tribunal  to  decide  this  matter. 

The  plaintiff  complains  of  surprise  in  allowing  the  records 
of  the  Ordinary  to  come  in  as  proof.  Why  should  he  be? 
The  defendant,  by  his  plea,  notified  him  that  he  should  rely 
on  this  defence.     He  should  have  come  prepared  to  rebut  it 

It  is  argued  that  the  rule  should  work  both  ways,  and  yet, 
that  if  the  returns  showed  a  larger  balance  due  the  plaintiff^ 
than  the  note  called  for,  he  could  not  recover  the  excess; 
and  it  is  true  he  could  not,  in  the  present  action.  Still,  he 
could  in  another  form ;  and  this  does  not  show  that  the  de- 
fendant is  not  entitled  to  have  his  note  abated,  to  the  extent, 
that  the  consideration  has  failed.  If  Courts  of  law  could 
grant  adequate  relief,  as  the  Legislature  ought  to  enable  them 
to  do,  the  plaintiff  in  the  case  supposed,  might  have  judg- 
ment for  the  excess. 

Judgment  affirmed. 


No.   44. — ^William  Mitchell,  plaintiff  in  error,  vs.  Thb 
State  of  Geoboia,  defendant  in  error. 

[1.]  It  w  the  prmlege  of  the  party,  who  complains  of  the  judgment  in  the  Court 
below,  to  make  out  and  tender  to  the  Judge,  who  presided  in  the  caae,  hU 
bill  of  exceptions;  and  if  it  be  consistent  with  what  transpired  in  the  cause,* 
in  other  words,  if  it  containe  the  truth,  the  whole  truth,  and  nothing  but  th« 
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truth,  and  all  the  evidence  material  to  a  clear  understanding  of  the  errors 
complained  of,  it  is  the  duty  of  the  Judge  to  certify  and  sign  the  same. 

If  the  bill  of  exceptions  is.not  true  and  sufficiently  full,  so  as  to  present  the  points 
fairly,  the  Judge  may  refuse  the  same,  or  suggest  the  defects  so  that  the  par- 
ty may  amend,  or  the  Judge  may  rectify  it  himself. 

The  party  may  accept  the  bill  as  altered  by  the  Judge,  or  reject  it  as  he  may  see 
fit.  Having  accepted  and  presented  it  to  this  Court,  he  is  bound  by  it,  and  the 
case  must  be  decided  accordingly. 

[2.]  Where  a  motion  to  continue  a  cause  is  refused,  for  want  of  diligence,  and 
yet  the  witness  is  brought  to  the  Court  and  testifies,  it  is  no  ground  for  anew 
trial — admittingthat  the  Court  erred  in  overruling  the  motion. 

[3.]  All  grounds  of  a  motion  for  a  continuance  must  be  urged  and  insisted  on  at 
once.  And  after  a  decision  upon  one  or  more  grounds,  no  others,  afterwards 
urged,  will  be  heard  by  the  Court. 

[4.]  It  is  not  error  in  the  Court  to  inquire  of  the  prisoner  or  his  counsel,  if  he 
wilt  waive  the  arraignment,  bill  of  indictment,  and  list  of  witnesses. 

[5.]  When  the  Solicitor  General  is  prevented  by  sickness  or  other  malady,  bod 
ily  or  mental,  from  prosecuting,  the  Court   may  appoint  some  suitable  person 
in  his  place. 

[6.]  It  is  no  g^und  for  a  new  trial,  if  one  of  the  empanneled  jurors  assist  the 
State  in  selecting  a  jury — ^the  Court  not  noticing  the  fact,  and  the  juror  having 
disqualified  himself  from  serving,  upon  his  preliminary  examination. 

[7.]  If  the  Court  has  cause  to  apprehend  that  the  juror  misapprehends  the  mean- 
ing of  the  statutory  questions  propounded  for  the  purpose  of  testing  his  indif- 
ference, the  Court  may  restate  them  to  the  juror. 

[8.]  The  Court  may  take  down  the  testimony  itself,  or  appoint  another  to  do  iL 
When  the  Judge  ofllciates,  he  should  make  no  comments  upon  the  testimony 
as  taken  down ;  and  he  should  incorporate  the  whole  of  it. 

[9.]  It  would  be  better  neither  for  the  Court  or  counsel,  to  refer  to  the  power  of 
the  appellate  tribunal,  except  to  cite  its  authority  as  made  known  through  tea 
decisions. 

[10.]  In  recognizing  the  right  of  the  jury  to  judge  of  the  Law,  as  well  as  the 
facts,  the  Court  should  not  do  it  grudgingly,  so  as  to  restrict  the  jury  in  the 
(Vill  and  free  exercise  of  their  right. 

[11.]  Included  in  9. 

[12. 13.]  While  it  is  true  at  common  law,  and  in  certain  cases,  under  the  penal 
code,  that  one  person  may  kill  another  for  the  prevention  of  a  forcible  and  at- 
rocious crime,  still  to  make  such  homicide  justifiable,  there  must  be  an  Bbao> 
lute  necessity  for  it ;  and  it  must  be  done  in  good  faith  to  the  public  and  not  in 
the  gratification  of  revenge,  or  the  execution  of  a  preconcerted  plan  or  eon- 
spiracy,  to  take  the  life  of  the  person  killed. 

[14.]  As  to  reasonable  doubts,  the  rule  is  simply  this — ^t hat  juries  mnat  notgtre 
their  verdict  against  the  priaoner,  without  plain  and  manifest  proof  of  hit 
guilt;  which  implies  that  where  there  is  doubt,  the  consequence  should  be  ac 
qaittal  of  the  party  on  trial;  and  it  is  not  error,  for  the  Courts  to  read  finom  the 
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books  0!*  Reports  of  this  Court   its   exposition   of  this  doctrine,   byway  of 
charge  in  explanation  to  the  jury. 

[1&.]  In  charginga  jury  in  a  criminal  case,  it  is  not  proper  for  the  Court  to  ex- 
cite their  feelings  by  pas.sionatc  appeals  to  their  imagination  ;  but  it  may  re- 
mind them,  thatthey  are  intrusted  with  the  administration  of  pn))Iic  justice  on 
the  on«  band,  and  with  the  life,  the  liberty,  and  the  honor  of  the  prisoner  on  the 
other ;  and  that  they  should  faithfully  inquire  whether  he  is  guilty  of  the  charge 
alleged  against  him  in  the  indictment. 

[16.]  It  is  no  ground  to  grant  a  new  trial,  that  the  names  of  the  jury  were  not 
each  separately  called,  when  the  verdict  was  received,  provided  they  were 
all  in  the  box  at  the  time  it  WaS  rendered  and  heard  it  read  ;  especially  when 
tbejnry  were  recalled  in  a  few  moments  a(\er  their  discharge,  and  every  one 
on  oath  declared  that  he  heard  the  verdict  rcadtinding  the  defendant  guilty  of 
murder,  and  that  he  agreed  to  it. 

[17.J  When  the  verdict  of  the  jury  is  contrary  10  law,  or  sHroii^'ly  and  decidedly 
against  the  evidence,  a  new  trial  will  be  jcrranted. 

Murder,  from  Walker  Superior  Court.  Tried  before  Judge 
Brown,  at  November  Term,  1856. 

William  Mitchell  was  indicted  and  put  upon  his  trial  for 
the  murder  of  John  S,  Cole. 

Defendant  was  asked  if  he  was  ready  for  trial.  His  coun- 
sel answered  that  he  was  not,  on  account  of  the  absence  of  a 
material  witness,  Sarah  Cope,  who  resided  out  of  the  county 
about  twenty  miles  distant  Upon  this  showing  the  presi- 
ding Judge  refused  to  allow  a  continuance,  but  sent  an  offi- 
cer for  the  witness,  who  had  been  subpcejiaed. 

Counsel  for  prisoner  requested  the  Court  to  insert  in  the 
order  which  he  issued  for  Sarah  Cope,  tlie  name  of  another 
witness,  Green,  who  had  not  been  subpoenaed,  whose  testi- 
mony to  the  same  facts,  he  desired  to  have.  The  Judge  in- 
serted his  name,  and  replied  that  he  would  render  the  priso- 
ner any  assistance  in  his  power,  but  that  the  trial  mvst  pro- 
ceed. The  bailiff  brought  the  witness,  Sarah  Cope,  who  was 
examined  as  a  witness,  on  the  part  of  the  prisoner,  but  failed 
to  get  Green. 

To  this  ruling  and  decision,  counsel  for  prisoner  excepted. 

The  presiding  Judge  next  inquired  of  the  Solicitor  General 
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the  back-bone.  Witness  did  not  see  the  first  gun  fired,  and 
did  not  know,  of  his  own  knowledge,  who  fired  it  The  bul- 
lit,  he  would  say,  caused  Cole's  death.  Mitchell  jumped  the 
fence,  left  his  gun  sitting  in  the  corner  of  the  fence,  and  ran 
off  over  the  hill.  Witness  went  and  got  the  gun ;  witness 
saw  no  more  of  Mitchell ;  he  left  the  country.  The  next 
time  witness  saw  him,  was  in  the  neighborhood  of  Duck 
Town  Copper  Mines,  some  60  miles  from  the  place  where 
Cole  was  killed,  some  weeks  after  the  killing;  never  knew 
him  to  be  in  the  neighborhood  any  more  before  he  saw  him 
near  Duck  Town.  Cole  and  Mitchell  seemed  to  be  stran- 
gers. 

Cross  Examined, — ^Witness  had  been  acquainted  with 
Cole  about  6  years ;  he  would  fight  if  imposed  upon ;  was  a 
brave  man ;  has  frequently  seen  him  with  arms  at  public 
times ;  he  gambled  some  times.  There  had  been  a  previous 
diflSculty  between  Cole  and  Thompson.  Cole  had  sworn  he 
would  kill  him  if  he  stayed  in  the  country.  Thompson  had 
left  a  month  or  two.  Witness  had  heard  that  Cole  was  com- 
ing that  day  to  the  grocery ;  does  not  know  that  Thompson 
knew  Cole  was  coming.  Witness  expected  a  difficulty  when 
he  saw  Cole  and  Thompson  there;  after  Cole  was  shot,  saw 
a  repeater  on  him  ;  thinks  one  barrel  was  not  loaded ;  the 
caps  looked  old ;  does  not  know  that  it  had  been  fired.  Has 
known  Mitchell  since  the  first  of  last  year.  Witness  was 
friendly  with  Cole.  Never  saw  Mitchell  when  he  was  out 
of  his  right  mind  ;  has  seen  him  drunk  often ;  he  had  taken 
a  good  many  drinks  that  day ;  was  pretty  well  along  in  li- 
quor. Cole  and  Connelly  were  friendly.  They  were  both 
running  in  the  direction  of  some  stables.  That  evening,  at 
night,  was  the  next  time  witness  saw  Thompson  ;  he  then 
came  to  the  grocery  door.  Mitchell  stood  about  20  steps 
from  the  door  and  shot  Cole  about  40  yards  off  Cole  had 
out  his  repeater  when  he  was  running. 

Re-examined  by  the  State, — The  cause  assigned  by  Cole 
for  threatening  Thompson's   life,  was,  that  Thompson  had 
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been  sleeping  with  his,  -Cole's  wife.  Witness,  from  all  the 
circumstances,  thinks  Cole  had  good  cause  for  the  threat 

William  J.  Hunt,  was  present  some  five  or  ten  minutes 
after  Cole  rode  up.  Thompson  and  Mitchell  went  out  to- 
gether in  the  corner  of  the  fence ;  witness  passed  by  them, 
and  heard  Mitchell,  defendant,  say  to  Thompson,  spring  your 
triggers  and  cock  your  gun — shoot  him  first,  if  you  can,  God- 
damn him,  for  it's  his  notion  to  shoot  you.  Thompson  and 
Mitchell  both  had  their  guns  in  their  hands.  Cole  rode  up 
towards  them,  a  little  out  of  his  way.  Thompson  was  stand- 
ing behind  a  tree,  and  he  throwed  his  gun  round  and  snap- 
ped at  Cole.  Cole  flung  up  his  hand  and  said,  Lord  have 
mercy,  he  is  trying  to  kill  me;  Cole  then  took  his  pistol  out 
of  his  saddle- wallet  In  jerking  out  the  pistol,  it  fired  in  the 
contrary  course  from  Mitchell  and  Thompson.  Cole  then 
jumped  oflTof  his  horse,  and  Thompson  flung  down  his  gun 
and  run,  and  Cole  nin  after  him,  and  run  him  about  forty 
steps.  When  he  got  40  steps  ofi",  Mitchell  shot  him.  Mr. 
Mucklehanan  said  you  had  better  be  a  citizen  of  some  other 
country.  He  set  down  his  gun,  and  jumped  the  fence  and 
run  off".  Witness  saw  no  more  of  defendant  until  he  was 
brought  back  a  prisoner,  some  three  or  four  weeks  after  the 
killing. 

The  description  of  the  wound  given  by  Mr.  Wardlaw,  and 
his  death  are  about  correct  Does  not  know  why  Cole  star- 
ted a  little  out  of  his  way  in  the  direction  of  Thompson  and 
defendant,  when  he  started.  There  were  other  persons  he 
may  have  been  going  to  see.  Witness  does  not  know  that  he 
went  that  way  for  the  purpose  of  a  difficulty  ;  supposes  Cole 
went  out  of  his  way  some  8  or  10  feet  The  remark  made 
by  Mitchell  to  Thompson,  was  made  about  the  time  Cole 
was  getting  on  his  horse.  Thompson  was  behind  the  tree, 
and  witness  does  not  believe  Cole  saw  him  ;  when  h^  started 
Cole  was  in  the  road  leading  towards  Mathis's,  (the  place  he 
had  started  to,)  when  Thompson  snapped  at  him.  Thomp- 
son was  25  or  30  steps  from  Cole  when  Cole  was  shot     Con- 
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nelly  was  only  running  to  get  out  of  the  way  for  fear  he 
might  be  shot  There  was  no  difficulty  between  Cole  and 
Connelly.  Cole  was  getting  on  his  horse  25  or  30  steps  from 
Thompson  and  defendant,  when  defendant  made  the  remark 
to  Thompson  about  cocking  his  gun,  &c.  Cole  could  not 
have  overheard  the  remark.  He  was  riding  slowly  along 
when  the  gun  snapped  at  him.  He  had  drawn  no  weapon, 
made  no  threat  or  demonstration ;  nor  had  he  spoken  to . 
Thompson  and  Mitchell  when  the  gun  snapped. 

Cross  Examined. — Had  known  Cole  three  or  four  years ; 
had  never  heard  him  called  a  dangerous  man,  unless  he  was 
imposed  on;  never  knew  him  armed  till  after  the  difficulty 
between  him  and  Thompson.  Witness  had  heard  Cole  say 
he  would  kill  Thompson  if  he  stayed  in  the  country.  Cole 
said  he  caught  Thompson  and  his  wife  together  in  the  act  of 
adultery,  and  for  this  reason  he  could  not  stay  about  him. 
Thompson  left  and  went  off,  and  occasionally  passed  back. 
Witness  anticipated  a  difficulty  when  he  saw  them  together, 
having  heard  the  threats ;  saw  no  shooting,  before  the  diffi- 
culty, at  a  target ;  saw  no  pistol  drawn  by  Cole  till  after  he 
was  snapped  at ;  he  then  lit  and  ran  after  Thompson,  with 
the  pistol  in  his  hand.  Witness  has  known  defendant  some 
12  months  or  more;  never  saw  him  insane;  has* seen  him 
drunk  frequently ;  when  drunk  he  was  about  like  ordinary 
drunken  men. 

Dr,  G,  G.  Gordon^  sworn  says :  Was  the  attending  phy- 
sician of  Cole  after  shot;  the  wound  was  in  the  back,  not 
quite  as  low  as  the  middle  of  the  spinal  column.  The  ball 
cut  or  injured  the  spinal  chord.  The  wound  was  necessarily 
fatal    Thinks  he  died  of  the  wound« 

Cross  Examined, — Has  examined  prisoner's  head — ^finds 
two  scars  on  his  head,  one  probably  an  inch  and  a  half  long. 
There  appears  to  be  some  depression  of  the  skull-bone.  The 
effect  of  the  depression  of  the  skull-bone  might  produce  idi- 
ocy, insanity  or  convulsions.  Witness  was  called  to  see  de- 
fendant in  jail,  two  or  three  months  after  he  was  put  in  jail. 
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He  was  lying  on  the  floor ;  appeared  to  be  insensible ;  found 
his  pulse  full  and  bounding,  and  was  going  to  bleed  him, 
when  he  became  furious,  and  fought  imaginary  monsters  in 
the  air ;  left  him  in  that  condition  ;  he  went  back  next  day ; 
defendant  was  then  rational,  and  was  complaining  of  his 
head.  Could  not  say  when  the  scars  were  made  on  his  head ; 
expects  they  were  made  before  July  was  a  year  ago ;  cannot 
say  they  were. 

Re-examined  by  the  State, — It  is  in  a  person's  power  to 
deceive  a  physician,  as  to  his  condition,  by  stimulants,  &c. 
Defendant  was  chained  in  the  jail  when  witness  saw  him ; 
did  not  seem  to  have  taken  violent  exercise.  The  scars  are 
so  located  on  the  head,  that  the  depression  of  the  skull  might 
have  affected  the  brain.  Does  not  recollect  that  he  noticed 
that  defendant  was  intoxicated  in  the  jail. 

Re-examined  by  D^endant. — A  person  pre-disposed  to  in- 
sanity, by  pressure  of  the  skull  on  the  brain,  more  affected  by 
excitement  which  causes  the  blood  to  terminate  to  the  brain. 

Eli  W.  Gladdenj  sworn,  says :  Previous  to  the  killing, 
witness  and  defendant  had  a  conversation  near  the  place 
where  Cole  caught  Thompson  and  his  wife  together,  and  de- 
fendant said  to  witness,  do  you  think  Cole  ought  to  kill 
Thompson  ?  Witness  said  no  ;  and  he  then  said,  do  you 
think  if  you  had  been  Thompson,  you  would  have  left  the 
country  ?  Witness  said  he  thought  not;  defendant  said  no, 
nor  he  would  not ;  he  would  have  killed  or  been  killed. 
Defendant  then  said  he  liked  Thompson  very  well,  (or  the 
acquaintance,  and  was  rather  a  crony  with  him  ;  and  said 
Cole  shall  not  kill  Aleck  Thompson  in  his  presence,  for  he 
would  be  God-d&mned  if  he  did  not  kill  Cole  first.  Witness 
took  defendant  to  be  quick  of  comprehension ;  was  quick 
spoken,  and  never  saw  any  evidence  of  insanity ;  was 
frequently  with  him. 

George  B,  Lassater  sworn:  Knows  the  night  Dr.  Gordon 
was  called  into  the  jail  to  see  the  defendant,  the  time  testified 
to.     Witness  kept  grocery  that  day,  and  defendant's  brother- 
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in-law,  Mr,  Fair,  bought  two  or  three  pints  of  liquor,  and 
witness  saw  them  pouring  the  liquor  into  the  jail  at  the  grates 
to  defendant  They  said  they  poured  it  in  through  a  cane. 
The  liquor  was  poured  in  during  the  day  and  Dr.  Gordon 
was  called  in  at  nij^ht  following. 
Here  the  State  rested. 

Evidence  for   Dtfendant, 

Isaiah  Mucklehanan^  sworn :  Was  present  and  saw  Mitch- 
ell shoot  Cole,  and  saw  Cole  running  after  Thompson  with 
a  pistol  in  his  hand.  He  fell  at  the  crack  of  the  gun.  Wit- 
ness stepped  it  Defendant  shot  47  steps.  Does  not  know 
how  and  why  the  difficulty  occurred.  Thompson  had  been 
at  the  grocery  an  hour  or  two  before  the  difficulty.  Witness 
was  in  the  house  and  did  not  see  Thompson  with  a  gun. 
Witness  saw  Cole  have  the  revolver  or  repeater  in  liis  hand. 
As  Mitchell  shot,  Cole  was  either  turning  or  trying  to  fire  at 
Thompson.  Had  been  acquainted  with  defendant  five  or 
six  months.  Had  known  Cole  six  or  seven  years.  Had  pre- 
viously heard  Cole  swear  he  would  kill  Thompson  on  first 
sight,  or  he  should  kill  him.  This  was  several  months  previ- 
ous to  tlie  difficuljty.  Cole  had  moved  some  twelve  or  fifteen 
miles  from  where  he  was  killed,  some  two  or  three  months 
or  more,  before  he  was  killed.  Cole  told  witness  he  saw  hib 
wife  going  to  meet  Thompson ;  that  he  did  not  at  first  suspect 
anything  wrong  till  she  tried  to  hide;  he  then  told  her  to  go 
on,  he  knew  what  she  was  up  to,  that  she  should  not  be  dis- 
appointed. Witness  knows  nothing  of  Mrs.  Cole's  character; 
it  was  the  opinion  of  the  neighbors,  that  she  had  been  too 
friendly  with  Thompson,  but  with  no  one  else.  Cole  was 
not  informed  of  the  reports  in  the  neighborhood  about 
Thompson  and  his  wife  till  after  he  saw  what  he  did,  above 
stated,  and  it  was  after  this  that  the  threats  were  made. 

Cross  Examined. — Cole  gave  as  a  reason  why  he  was  going 
to  kill  Thompson,  that  he  was  too  friendly  with  his  wife. 
Cole  made  the  threat  the  next  day  after  he  caught  Thompson 
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and  his  wife.  Cole  said  he  was  following  on  and  found 
Thompson  lying  on  the  ground,  and  Cole  said  he  pulled  out 
his  knife  and  drew  it  across  Thompson's  throat,  and  told 
him  he  had  a  good  mind  to  cut  his  throat,  and  that  Thomp* 
son  run.  At  the  time  of  the  shooting,  Connelly  was  ahead 
of  Thomson,  running.  Cole  said  afterwards,  that  his  pistol 
would  not  fire.  Mitchell  left  Witness  that  night  heard  of 
of  his  being  seen.  After  that  night,  he  was  there  no  more 
till  brought  back  from  Duck  Town.  Heard  him  talking  the 
night  he  left,  when  some  men  were  in  pursuit. 

John  S.  Stewart  sworn:  Was  present  at  the  grocery  when 
Cole  came.  He  was  asked  to  light  and  go  in  and  take  a 
dram.  He  went  in.  Mitchell  followed  him  in.  Witness 
does  not  know  what  was  done  in  the  house.  Cole  came  out 
and  took  Mr.  Hunt  out  and  talked  to  him.  Mitchell  went 
up  near  and  stood  with  his  gun  on  his  arm,  and  his  hand  on 
the  cock.  Cole  then  got  on  his  horse  and  rode  towards 
Thompson  and  Mitchell  Witness  saw  Cole  put  his  hand 
in  his  saddlebags  and  put  it  on  his  pistol.  Not  a  word  was 
said,  till  Thompson,  who  was  behind  a  tree  snapped  at  him. 
Cole  could  have  seen  Thompson.  He  dodged  round  the 
tree  a  time  or  two,  and  then  run  and  Cole  after  him.  When 
the  gun  snapped,  as  Cole  drew  out  his  pistol  it  fired.  Does 
not  know  that  Cole  had  his  pistol  cocked  when  he  started. 

CroM  Examined. — Witness  is  cousin  to  Thompson. 
Thompson  had  witness'  brother's  gun ;  had  it  probably  half 
an  hour.  Thompson  was  never  in  the  house  after  Cole 
cama  As  soon  as  Cole  got  his  horse^  Mitchell  told  Thomp- 
son to  shoot  him,  as  his  intention  was  to  kill  him.  Cole 
made  no  effort  to  draw  his  pistol  till  Thompson  snapped  at 
him.  He  did  not  have  time  to  spring  the  triggers  and  cock 
the  gun  after  Cole  started  to  go  to  them ;  had  it  cocked  be- 
fore. 

William  S.  Tkompean  sworn :  Was  present  at  the  time 
of  the  difficulty.  Did  not  see  the  shooting.  Saw  Cole  put 
his  hand  in  his  saddlebags  and  draw  his  pistol  and  cock  it 
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in  presence  of  Thompson.  Thompson  is  son  of  witness. 
Cole  came  to  the  house  of  witness  ten  or  eleven  months  be- 
fore the  diitlcnlty  and  said  he  intended  to  have  the  life  of 
Thompson.  Thompson  left  and  was  gone  ten  or  eleven 
months  ;  his  sister  was  taken  sick  and  witness  asked  Cole  if 
he  might  come  home,  he  said  yes ;  he  afterwards  came  to 
the  house  of  witness  with  a  repeater  that  fired  six  times,  and 
said  nothing  would  satisfy  him  but  his  life ;  Thompson  was 
not  then  there,  he  had  come  and  was  gone  back  to  Tennessee. 

Cross  Examined, — Cole  gave  the  leave  to  Thompson  to 
come  home;  he  came  and  stayed  one  night  and  then  went 
back  because  he  was  hired  in  Tennessee  at  the  Steam  Mills. 
The  time  Cole  came  with  the  pistol,  he  did  not  hear  the  re- 
mark above  stated,  but  only  has  what  his  children  said  about 
it;  (his  statement  above  not  correct  as  cross  examination 
showed.)  He  then  said  Cole  made  the  remark  at  another 
time.    The  statement  a  little  tangled. 

John  Fair  swoTiii  Has  known  defendant  between  three 
and  four  years.  Knew  of  his  having  been  hit  on  the  head 
two  licks  with  a  rifle  gun  by  a  man  named  Cruise.  He  was 
never  out  of  his  head  before ;  has  been  occasionally  since 
He  was  confined  two  or  three  weeks  at  the  time.  He  has 
at  times  been  worse  and  at  times  better.  Witness  was  afiraid 
to  be  about  him  sometimes.  He  was  inclined  to  sleep  off 
the  spells  if  not  disturbed,  if  so,  he  was  cross  and  angry. 
These  spells  came  on  once  a  month.  He  received  the  blows 
on  the  head  two  or  three  years  ago.  He  would  complain  of 
his  head  a  day  or  two  before  the  spells  would  come  on.  He 
would  remain  in  that  condition  when  thus  affected,  one,  two 
or  three  days.  Has  been  in  the  woods  with  him  at  times 
when  he  was  sensible  as  common,  at  other  times  wild.  On 
one  occasion,  in  the  woods,  he  said  he  was  lost  about  one 
quarter  of  a  mile  from  home,  and  he  threatened  to  kill  wit- 
ness if  he  did  not  take  him  home.  The  night  before  the 
killing,  defendant's  mother  sent  for  witness  and  his  wife' 
They  went  to  her  house ;  when  they  went,  his  mother  had* 
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him  tied  on  the  bed  He  waked  and  asked  witness  why  he 
had  hiofi  tied ;  he  told  him  his  mother  had  it  done  for  fear  he 
would  hurt  her.  He  secmod  satisfied  and  witness  loosed 
him,  and  he  went  to  sleep  and  witness  and  wife  went  back 
home.  Witness  went  back  after  he  got  breakfast  Defend- 
ant had  not  still  eat  breakfast.  He  asked  witness  to  go  with 
him  and  kill  a  squirrel,  that  he  could  probably  eat  it  They 
went  but  did  not  find  a  squirrel,  and  they  concluded  to  go 
to  the  grocery  and  get  a  dram.  They  went ;  defendant  got  to 
drinking  and  would  not  go  home.  Witness  left  him  at  the 
grocery,  and  the  next  he  heard  from  him  he  had  killed  Cole. 
Defendant  was  not  in  his  right  mind  that  morning;  he  did 
not  look  natural  oi-  appear  natural.  He  had  drunk  none  the 
day  before  as  he  knew  of.  The  night  after  the  killing,  wit« 
ness  saw  defendant  at  his  mother's  in  a  fence  corner  asleep. 
On  Sunday  morning  he  waked  up  and  seemed  reasonable, 
and  his  mother  told  him  he  had  killed  Cole.  He  said,  Lord 
have  mercy,  he  hoped  not  His  mother  persuaded  him  to 
leave. 

Cros3  Examined. — He  slept  in  the  fence  corner  all  night; 
they  wrapped  hiiu  up  with  quilts, and  did  not  wake  him  up; 
he  stayed  there  till  morning.  The  time  his  mother  tied  him, 
he  was  asleep.  Witness  is  brother-in-law  of  defendant 
The  neighborhood  knew  nothing  of  his  con3ilion.  The  old 
lady  kept  it  from  the  neighborhood.  The  spells  came  on 
him  about  the  quarter  before  the  full  moon.  Witness  says 
defendant  had  not  drunk  a  drop  the  day  before;  then  says 
he  was  with  defendant  most  of  the  day  only.  Defendant,  a 
good  hand  to  work,  sometimes  got  a  little  drunk,  always 
knew  his  business.  Witness  gave  defendant  a  dram  in  the 
jail  the  time  testified  to  by  Lasseter ;  only  bought  one  pint 
and  gave  him  some  in  a  vial  tied  to  a  switch.  His  stoiy  was 
not  gotten  up  about  the  insanity  for  the  purpose  of  this  de^ 
fence.  They  never  let  any  of  the  neighborhood  know  it,  as 
he  was  all  the  help  his  mother  had,  and  they  were  afraid  he 
would  be  sent  off.    Witness  was  not  afraid  to  leave  him  al 
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the  grocery ;  did  not  suppose  he  would  get  into  a  difficulty. 
Martha  Mitchellj  mother  of  defendant,  sworn,  says:  He 
was  a  smart  sensible  boy  till  Cruise  struck  him  with  the  gun, 
and  killed  him  for  a  while.  She  says,  Cruise  broke  the  gun 
off  at  the  breech  and  bent  the  barrel  nearly  doubla  It  was 
done  two  years  ago  last  Christmas.  Defendant  never  ap- 
peared to  her  afterwards  to  have  a  constant  good  mind  as  he 
had  before.  The  spells  would  commence  by  headache,  &c. 
The  spelUcame  on  about  the  last  quarter  of  the  moon.  He 
looked  purple  in  the  face  at  these  times.  She  never  let  it  be 
known  because  she  had  no  other  help,  and  he  was  a  good 
hand  to  work.  If  he  was  not  excited,  he  slept  it  of£  Some- 
times he  would  say  he  was  going  to  leave,  and  would  put 
some  of  his  clothes  in  a  sack  and  start  off  and  go  about  one 
hundred  yards  and  go  to  sleep  and  come  back  and  say  he 
had  been  gone  two  or  three  weeks  to  Chattanooga,  or  som^ 
where  else  at  work.  He  had  been  in  one  of  these  spells  the 
night  before,  and  had  taken  his  carpet  sack  and  had  gone 
and  left  it  at  Wardlaws,  and  he  said  he  went  fifteen  miles 
and  back.  She  frequently  bled  him  and  thinks  the  spells  did 
not  then  go  as  hard  with  him«  She  had  tied  him  the  night 
before  for  fear  he  would  do  wrong.  She  did  not  want  him 
to  leave  home  next  morning.  He  came  home  after  the  kill- 
ing, a  while  after  dark.  He  slept  in  the  corner  of  the  fence. 
She  told  him  when  he  waked  that  he  had  killed  Cole,  and  he 
said,  Lord  have  mercy  upon  me,  I  have  not  done  it  He 
would  go  to  sleep  again,  and  wake  up,  and  she  would  again 
tell  him,  and  he  would  again  repeat  the  same  answer  and  go 
to  sleep  again. 

Cro89  Examined. — He  at  times  drank  too  much.  The 
dnnking  of  spirits  never  had  any  effect  in  producing  these 
spells.  He  came  home  the  night  of  the  killing,  just  after 
dark.  They  did  not  tie  him  at  the  fence  on  the  ground. 
Fair  and  his  wife,  and  witness  and  her  daughter,  were  all 
there.  She  covered  him  up  in  the  fence  comer.  She  sup- 
poses they  all  could  have  got  him  to  the  house*    He  waked 
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np  occasionally.  Could  have  walked  to  the  house.  She 
cared  but  little  for  him  that  night.  He  lay  less  than  ten  steps 
from  the  house  that  night  He  did  not  leave  till  towards 
night  next  day.  She  hid  him  about  in  the  ridges  and  in  the 
bottoms  and  about  She  stayed  with  him  all  day  Sunday 
and  until  just  before  day  Monday  morning,  she  left  him  half 
a  mile  from  her  house.  She  does  not  recollect  that  she  made 
any  effort  to  get  him  into  the  house,  the  night  he  slept  in  the 
f  3nce  corner.  She  lived  about  three-quartere  of  a  mile  from 
Mr.  Mucklehanan.  She  covered  ^lim  up  the  night  he  lay 
tfiere. 

Sarah  Cope,  sworn :  Says  she  has  known  Mitchell  four  or 
five  years.  He  had  a  stroke  on  his  head  about  two  years. 
She  did  not  see  it  done.  Saw  it  directly  afterwards.  She 
stayed  at  his  mother's  house  about  one  year  after  it  was  done 
and  she  left.  He  occasionally  had  bad  spells  of  his  head 
and  would  ask  his  mother  to  walk  with  him.  She  would 
do  so.  He  often  said  after  he  was  struck  with  the  gun  that 
he  did  not  feel  right 

Cross  Examined.— H^  has  sometimes  drunk  liquor.  She 
has  known  him  have  these  spells  when  he  had  not  been 
drinking.  She  is  no  relation.  She  now  lives  at  Ringgold, 
al  Mr.  Overbee's.  She  never  knew  his  mother  to  tie  him' 
while  she  stayed.  The  old  woman  never  told  witness  she 
did  not  want  it  to  get  out  that  he  was  in  that  fix  She  never 
spoke  of  his  condition  in  the  neighborhood.  She  netet 
heard  his  insanity  talked  of  in  the  neighborhood. 

Mrs.  Margaret  Fair,  states  the  same  as  the  two  last  wit- 
nesses, about  the  wounds  on  the  head  and  his  derangement, 
ic.  That  he  cursed  her  at  her  own  house.  She  did  not  see 
him  on  the  day  of  the  difficulty  till  night  She  thinks  he 
was  worse  than  usual  the  night  before  the  difficulty. 

Cross  Examined.— Every  spell  he  had  was  a  good  deal 
worse ;  not  so  bad  at  first  She  saw  him  the  night  after  the 
killing,  lying  in  the  fence  corner.  He  was  at  her  house  on 
Friday  to  dinner.    She  was  at  home  on  Thursday  and  Prl- 
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day  nights  before  the  difficulty.     She  had  not  seen  him  from 
the  time  he  eat  dinner  there  on  Friday^  till  she  saw  him  after 
the  killing.    She  is  sister  of  defendant,  and  is  wife  of  wit- 
ness, Fair,  who  has  been  examined. 
Here  the  evidence  closed  on  the  part  of  the  defence. 

The  State  in  reply. 

Isaiah  Mucklehanan  reintroduced,  says:  He  saw  several 
men  in  pursuit  of  defencfant  the  night  after  the  killing,  after 
dark,  and  heard  defendant  ask  them  why  they  were  follow- 
ing him  about,  and  said,  if  they  did  not  cease  to  follow  him 
he  would  cut  them  into  mince  pieces.  It  was  defendant's 
voice  he  heard.  He  saw  defendant  that  day  drinking ;  noth- 
ing in  his  appearance  that  indicated  insanity.  Lived  in  half 
a  mile  of  the  mother  of  defendant  at  the  time, 

Alfred  U.  Hunt,  sworn,  says :  At  the  time  Cole  and  wit- 
ness were  talking  aside,  a  little  before  the  killing.  Cole  said 
to  witness,  there  was  one  damned  rascal  there  he  thought  he 
would  kill  that  day.  Defendant  was  not  near  at  the  time. 
He  afterwards  came  near,  and  stood  with  his  hand  on  the 
eock  of  his  gun,  and  Cole  then  said  to  witness,  I  suppose 
you  know  who  it  is.  Witness  said  he  supposed  he  did. 
Mitchell  was  near  by  and  Cole  said,  I  will  go  and  talk  to 
him  about  it ;  meaning  he  would  talk  to  Thompson  about  it 

Jbrael  Nations,  sworn,  says :  He  had  seen  defendant  at 
gatherings  about,  for  four  or  five  years.  Defendant  had  been 
at  witness'  house  and  witness  at  his ;  lived  part  of  the  time 
three  miles  off,  and  part  of  the  time  two  miles.  Witness 
regarded  him  a  man  of  ordinary  mind ;  never  saw  any  evi- 
dence of  insanity.  He  was  often  in  liquor,  and  was  then  ill- 
grained,  if  crossed  any  way;  if  not,  he  was  rather  gpod 
natured.  He  lived  some  three  miles  from  witness  when  he 
got  hurt  Heard  that  defendant  occasionally  had  bad  spells 
while  he  was  having  his  wounds  healed  and  a£terward& 
Had  not  seen  much  of  defendant  for  the  last  six  mont^u  be- 
fore the  killing.    Here  the  State  closed^ 
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Dtfendant  introduced  in  rebuttal : 

William  DukCj  who  states  that  he  is  jailer,  and  that  de- 
fendant since  he  has  been  in  jail  has  had  several  spells.  The 
first  was  the  night  that  witness  sent  for  Dr.  Gordon.  He  had 
other  spells  but  not  so  bad.  That  night  he  was  asleep  when 
witness  went  to  the  jaiL  He  waked  up  in  a  rage  and  did 
not  seem  to  have  much  sense.  Another  time  when  witness 
had  a  runaway  negro  in  the  jail,  he  got  into  a  spell,  and  wit- 
ness carried  them  both  up  stairs  in  the  prison,  for  fear  of 
some  injury ;  has  seen  no  signs  of  it  lately. 

CJross  Examined. — Defendant  was  put  in  jail  the  first  day 
of  August  was  a  year  ago.  Has  not  known  of  his  having 
but  thiee  spells;  knows  not  whether  these  spells  were  feign- 
ed. He  had  whiskey  in  the  room.  He  has  had  whiskey 
whenever  he  wanted  it.  Does  not  know  how  often  Fair 
poured  liquor  in  through  the  cane  since  that  time;  and  since 
witness  took  the  cane  from  him.  He  has  had  a  switch  in 
the  jail  with  a  vial  tied  to  it. 

Here  the  evidence  on  both  sides  closed. 

The  presiding  Judge,  in  his  charge  to  the  jury,  referred  to 
the  position  assumed  by  prisoner's  counsel  that  they  were  the 
judges  of  the  law  and  the  facts,  that  counsel  said  he  did  it 
respectfully.  The  Judge  said  he  did  not  know  what  counsel 
meant — ^that  he  would  not  charge  counsel  with  intentional 
disrespect — that  it  was  true,  that  by  virtue  of  our  statute, 
they  were  the  judges  of  the  law  and  the  facts ;  that  it  was 
the  duty  of  the  Court  to  give  them  the  law  as  he  understood 
it,  and  that  it  was  also  true  as  stated  by  the  counsel,'  that  the 
Court  was  responsible  to  the  Supreme  Court,  if  he  committed 
an  error ;  that  he  was  a  fallible  being  and  liable  to  err,  and 
that  they  might,  under  the  statute,  decide  against  his  opin- 
ion of  the  law,  if  they  thought  proper  to  do  so.  To  which 
charge  counsel  for  the  prisoner  excepted. 

The  presiding  Judge  charged,  that  prisoner  had  the  right 
to  kill,  to  prevent  the  commission  of  an  atrocious  crime,  as 
morder,  manslanghter  or  the  like  upon  another,  but  he  must 
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%aye  acted  in  good  faith,  and  must  first  have  used  all  reason- 
able means  in  his  power  to  prevent  the  perpetration  of  the 
crime ;  that  if  after  using  all  reasonable  means  in  his  pow« 
er  to  prevent  Cole  from  killing  Thompson,  he  was  unable  to 
prevent  it  otherwise  than  by  killing  Cole,  he  had  a  right  to 
do  so,  provided  he  acted  for  the  public  good,  or  to  say  the 
least,  he  must  have  acted  in  good  faith,  but  that  this  principle 
of  law  would  not  avail  him  if  he  acted  in  concert  with 
Thompson  in  bringing  about  the  difficulty — took  part  in  the 
quarrel — made  himself  a  party  to  it,  and  aided  and  assisted 
in  bringing  about  the  fatal  rencounter.  To  which  chaise, 
prisoner's  counsel  excepted. 

Upon  the  subject  of  doubts,  being  requested  by  the  pris- 
oner's counsel  to  charge,  the  piesiding  Judge  read  them  a 
portion  of  the  decision  of  the  Supreme  Court,  as  his  charge 
on  this  subject,  voL  6  Geo.  JRep.  and  concluded  by  saying  to 
the  jury  that  their  minds  and  consciences  must  be  satisfied 
of  the  guilt  of  the  prisoner,  beyond  the  posHbility  of  a  rta* 
sonable  doubt y  or  that  it  was  their  sworn  duty  to  acquit; 
but  the  doubt  must  be  a  reasonable  one.  To  which  charge 
prisoner's  counsel  excepted. 

The  Court  said  to  the  jury,  that  they  were  not  to  permit 
their  sympathies  to  have  any  thing  to  do  with  their  verdict 
That  they  must  meet  out  even  handed  justice  between  the 
parties,  and  if  you  convict  the  defendant  when  you  are  not 
satisfied  of  his  guilt,  and  should  he  be  innocent,  remember 
that  you  are  guilty  and  that  his  blood  will  rest  upon  yon. 
On  the  other  hand,  if  he  is  guilty,  and  you  are  satined  of 
that  fact,  and  acquit  him,  remember  not  only  that  you  offmd 
against  the  majesty  of  the  law,  but  that  the  blood  of  a  de* 
ceased  fellow  being  cries  to  you  firom  the  ground.  He  who 
thundered  from  Sinai,  '^  Thou  shalt  not  kill"  has  also  said  of 
him  who  commits  wilful,  revengeful  murder,  ^^  Thine  efe 
shall  not  pity  him" — ^  Thy  life  for  the  murderer's  life  if  he 
escape."  You  will  therefore,  gentlemen,  divest  your  minds 
of  sdl  prejudice  and  bias,  and  weigh  this  ease  delibeeateljry 
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calmly  and  dispassionately,  and  in  the  fear  of  God  render 
your  verdict  according  to  the  honest  dictates  of  your  con- 
sciences, and  leave  the  consequences  to  themselves.  To 
which  charge  prisoner's  counsel  excepted. 

The  jury  found  the  prisoner  guilty.  After  they  returned 
and  were  seated  and  before  the  verdict  was  received,  the 
Court  asked  prisoner's  counsel  if  he  desired  to  poll  the  jury^ 
who  replied  that  he  did  not  The  Court  then  asked  if  he 
knew  any  reason  why  the  verdict  should  not  be  received,  to 
which  he  replied  that  he  did  not  The  verdict  was  then  re- 
ceived and  read.  The  Court  then  discharged  the  jury  and 
they  dispersed.  The  Court  remembering  that  the  jury  had 
not  been  called  over  each  by  name,  before  the  verdict  was 
received,  had  them  all  re-called  within  a  few  minutes  after 
their  discharge,  and  the  Clerk  called  over  the  names  of  the 
jury.  They  all  answered.  The  Court,  then  swore  each  juror 
to  make  true  answers  to  such  questions  as  should  be  asked 
them  by  the  Court  or  its  authority,  and  examined  each  one 
separately,  who  answered  that  he  was  one  of  the  jurors  who 
tried  the  case;  that  he  was  in  the  jury  box  when  the  verdict 
was  read  in  open  Court;  that  he  heard  it  read ;  that  it  was  a 
verdict  of  guilty  of  murder,  and  that  he  agreed  to  the  verdict, 
as  a  juror.  To  which  proceeding  prisoner's  counsel  ex- 
cepted. 

A.  R.  Whioht,  for  plaintiff  in  error. 

Und£bwood,  representing  the  Sol.  Gen.,  for  defendant  in 
error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[l.]  The  first  objection  in  this  case  is,  that  the  presiding 
Judge  made  out,  himself,  the  bill  of  exceptions. 

It  is  certainly  the  privilege  of  the  party  who  complains  of 
the  judgment  in  the  Court  below,  to  make  out  and  present 
to  the  Judge,  who  presided  in  the  cause,  his  bill  of  exceptions. 
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If  it  be  consistent  with  what  transpired  in  the  cause,  in  oth- 
er words,  if  it  contains  the  truth,  the  whole  truth  and  nothing 
but  the  truth  ;  and  all  the  evidence  material  to  a  clear  un- 
derstanding of  the  error  complained  of,  it  is  the  duty  of  the 
Judge  to  certify  and  sign  the  same.  If  the  bill  of  exceptions 
is  not  true,  and  sufficiently  fully  so  as  to  present  the  points 
fairly,  the  Judge  may  refuse  the  same ;  or  suggest  to  the 
party,  the  defects,  so  that  he  may  amend  the  bill  of  excep- 
tions himself,  or  the  Judge  may  do  it,  and  the  party  complain- 
ing may  rectify  his  own  bill,  or  accept  it  as  altered  by  the 
Judge,  as  he  may  see  fit.  Having  accepted  and  presented 
the  bill  of  exceptions  as  made  out,  we  must  act  upon  it,  and 
we  do  not  recognize  this  ground,  therefore,  as  good  on  a  mo- 
tion for  a  new  triaL  If  the  party  is  dissatisfied,  a  different 
course  altogether  should  have  been  adopted. 

[2.]  The  second  objection  is  this :  A  motion  was  made  by 
the  prisoner  to  continue  the  cause,  on  account  of  the  absence 
of  Sarah  Cope  who  was  alleged  in  the  showing,  to  be  a  mate- 
rial witness  for  the  accused  ;  that  by  defendant's  direction  a 
subpoena  had  been  issued  for  her,  and  placed  in  the  hands  of 
the  Sheriff,  who  stated  that  he  had  left  the  same  at  the  last 
most  notorious  place  of  abode  of  the  witness.  The  witness, 
it  turned  out,  upon  further  inquiry,  lived  in  Ringgold,  Catoosa 
county,  about  20  miles  off,  and  not  in  Walker  county  where 
the  trial  was  pending.  She  had  removed  several  months 
before  the  subpoena  was  left  at  her  former  residence.  The 
Court  overruled  the  motion,  for  the  reason  that  due  diligence 
had  not  been  used  to  procure  the  attendance  of  the  witness. 
Some  fifteen  months  had  elapsed  since  the  arrest  of  the  pris- 
oner, and  it  did  not  appear  that  the  materiality  of  this  testi- 
mony had  come  but  recently  to  the  knowledge  of  the  accus- 
ed. The  Court  stated  at  the  same  time,  that  he  would  dis- 
patch an  officer  after  Miss  Cope,  and  have  her  at  Court  by 
the  time  she  was  needed  ;  accordingly  she  was  brought,  and 
was  in  attendance  most  of  the  day  before  she  was  exam- 
ined. 
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Admitting  that  the  Court  was  wrong  in  holding  that  due 
diligence  had  not,  under  the  circumstances,  been  shown  to 
procure  the  testimony  of  the  witness,  which  we  do  not,  the 
error  was  abundantly  atoned  for  by  what  subsequently 
transpired.  The  witness  testified  in  behalf  of  the  defendant 
on  the  trial ;  what  more  could  he  ask  ? 

[3.]  The  application  being  rejected,  the  Court  announced 
that  ,^Hhe  trial  must  proceed,"  and  this  last  expression,  as  well 
as  the  manner  of  it,  constitutes  the  third  exception,  and  if 
there  was  anything  wrong  in  the  expression  it  certainly  must 
have  been  in  the  manner  of  uttering  or  emphasizing  it,  and 
of  this  we  are  incapable  of  judging,  and  not  in  the  language 
itsel£  The  motion  to  continue  being  overruled  and  the  de- 
fendant's counsel  referring  to  the  written  affidavit  and  say- 
ing, "  This  is  our  showing."  The  Judge  responds,  "  The 
trial  must  proceed."  Court  and  counsel  seem  to  have  been 
equally  impressive  in  announcing  their  respective  determina- 
tions. 

Counsel  now  complain  that  conceding  that  the  showing 
made  was  insufficient  or  obviated  by  the  promise  of  the 
Court  to  send  for  Miss  Cope;  that  they  were  cut  off  from 
making  any  further  attempt  to  continue  the  cause,  by  the 
solemn  declaration,  that  the  cause  must  proceed. 

They  were  precluded  by  the  53d  Common  Law  Practice, 
firom  amending  their  showing.  It  provides  that,  ^'all  grounds 
of  motion  for  nonsuit,  in  arrest  of  judgment,  and  for  continue 
anee'j  all  objections  to  testimony,  and  all  exceptions  to  declar- 
ations, must  be  urged  and  insisted  upon  at  onccy  and  after  a 
decision  upon  one  or  more  grounds,  no  others,  afterwards 
urged,  will  be  heard  by  the  Court."  2  KeL  476.  Besides,  the 
only  other  ground  suggested  in  the  argument  is,  that  it  might 
have  been  made  to  appear  that  the  public  prejudice  was  too 
much  aroused  to  admit  of  an  impartial  trial ;  sufficient  time 
had  elapsed  to  allow  this  excitement  to  subside,  and  no  con* 
tinuance  could  have  been  granted  on  that  account 

[4.]  The  fourth  objection  is,  that  the  Court  itself  perform- 
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ed  the  duties  of  the  Solicitor  General  in'*  requiring^'  of  the 
prisoner, — 1st  A  waiver  of  the  arraignment;  2d,  of  a  copy 
of  the  bill ;  and  3d,  of  the  list  of  witnesses. 

The  Court  did  not  ^'require^^  of  the  prisoner  to  do  this,  but 
inquired  if  he  would  ?  and  to  which  inquiry  the  counsel 
for  Mitchell  answered  affirmatively. 

We  see  no  error  in  this. 

[5.]  The  fifth  objection  is,  that  the  Solicitor  Greneral  being 
unable,  from  indisposition,  to  perform  his  duty,  the  Court 
appainted  Judge  Hooper,  a  gentleman  of  acknowledged  un* 
exceptionable  character,  to  officiate  in  his  plac& 

The  State  must  not  go  unrepresented,  nor  the  criminal  ju- 
risdiction fail  for  want  of  a  prosecuting  officer ;  and  if  in^the 
opinion  of  the  Court,  the  States  Attorney  is  unable  from  sick* 
ness,  or  any  other  malady  of  mind  or  body,  from  discharging 
his  duty,  it  is  not  only  the  privilege,  but  the  imperious  duty 
of  the  Court,  in  the  true  spirit  and  intent  of  the  Act  of  1709, 
{Cobb  574,)  to  substitute  another  in  his  place. 

[6.]  As  to  the  sixth  objection,  that  one  of  the  empanneied 
jurymen  was  permitted  to  aid  the  State  in  selecting  the  jury: 
the  Judge  certifies  that  he  did  not  witness  the  impropriety 
complained  of ;  and  that  had  it  come  to  his  knowledge,  it 
would  have  been  rebuked.  Prisoner's  counsel  made  no  ob- 
jectioa  at  the  time ;  and  when  Gladden,  the  juror  was  sworn, 
he  disqualified  himself,  and  was  set  down  for  cause,  without 
having  been  put  upon  the  accused. 

[7.]  The  seventh  objection  is,  that  after  the  Solicitor  Gen- 
eral had  asked  the  questions  required  by  the  statute,  in 
making  up  the  jury,  the  Court  repeated  the  questions,  fre- 
quently eliciting  answers  tending  to  prejudice  the  prisoner. 

No  doubt  jurors  frequently  misapprehend  the  meaning  of 
the  questions  propounded  under  the  statute,  and  when  pot 
in  the  form  therein  prescribed,  ^Have  you,  from  having 
seen  the  crime  committed  or  having  heard  any  part  of  thd 
evidence  delivered  on  oath,  formed  and  expressed  any  opin^ 
iott  inr^ard  to  the  guilt  or  innooextce  of  the  prisoner  at  the 
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bar?''  perhaps  the  juror  answers  in  the  affimative.  Bat 
separate  the  members  of  the  sentence,  and  repropound  the 
questions,  Did  you  see  the  crime  committed  ?  Have  you 
heard  any  portion  of  the  evidence  in  this  case,  delivered  on 
oath  ?  perhaps  the  juror  will  reply  in  the  negative  to  both 
of  these  interrogatories,  thereby  evincing  he  did  not  under* 
stand  the  question  as  originally  asked.  That  jurors  frequent- 
ly fail  to  comprehend  the  true  import  of  the  question  put  to 
them,  under  the  law,  to  test  their  indifferency,  there  can  be 
no  doubt;  and  that  the  Court  should  interpose  to  prevent 
mistake  in  this  matter,  there  is  just  as  little. 

[8.]  The  eighth  objection  is,  that  the  Court  erred  in  taking 
down  the  testimony  himself  and  in  not  having  it  done  by 
another;  and  in  omitting  to  take  down  a  part  of  the  prooC 

If  the  Judge  see  fit  to  perform  this  service,  the  accused  has 
no  right  to  object,  In  taking  down  the  testimony  of  Wm.  S» 
Tbompson,JudgeBrown  forgot,  for  a  moment,  his  character 
as  amanuensis,  and  ^s  Judge  says,  ^his  statement  above  not 
correct  as  cross  examination  showed."  He  adds,  ^'the  state- 
ment a  little  tangled."  While  acting  as  amanuensis,  he  should 
confine  himself  strictly  to  that  character,  still  this  inadver- 
tance  is  no  ground  for  a  new  trial. 

[9.]  The  ninth  objection  is,  that  the  Court  erred  in  reply- 
ing to  the  argument  of  prisoner's  counsel,  in  its  charge  to 
the  jury,  and  manifested  displeasure  thereat,  while  it  admit*> 
ted  the  correctness  of  his  position. 

This  complaint  is  not  sustained  by  the  bill  of  exceptions, 
and  we  dismiss  it  with  the  single  remark,  that  all  reference  to 
the  Supreme  Court,  either  by  Court  or  counsel,  by  way  of 
menace  or  otherwise,  except  to  cite  its  decisions,  had  best  be 
dispensed  with. 

[10.]  The  tenth  objection  is,  that  while  the  Court  stated 
the  law  correctly,  namely,  that  the  jury  were  the  judge  of 
the  law,  as  well  as  of  the  facts,  yet  it  so  stated  it  as  to  destroy 
its  force  and  defeat  the  object  of  the  law. 

This  objection  is  not  supported  by  the  bill  of  exceptioBS. 
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We  must  say,  however,  in  all  kindness,  that  Courts  ac- 
knowledge this  right  too  grudgingly  to  the  jury.  We  com* 
mend  to  their  consideration  what  this  Court  has  said  upon 
this  subject  in  Keener  vs.  The  State  ^  18  Ga.  Rep.^  194. 

[11.]  The  eleventh  assignment,  that  the  Court  stated  to 
the  jury,  that  if  it  erred,  it  was  responsible  to  the  Supreme 
Court,  is  included  in  the  9th. 

[12.  13.]  It  is  complained  of  in  the  next  place,  that  the 
Court  in  charging  the  jury,  that  while  one  person  has  a  right 
to  kill  another,  to  prevent  the  commission  of  an  atrocious  oi^ 
fence,  he  must  use  all  reasonable  means  to  prevent  it,  and 
that  it  must  have  been  done  for  the  public  good. 

The  charge  as  given  was  this,  ^^  that  prisoner  had  the  right 
to  kill  to  prevent  the  commission  of  an  atrocious  crime,  such 
as  murder,  manslaughter  or  the  like,  but  that  he  must  have 
acted  in  good  faith  and  used  all  reasonable  means  in  his 
power  to  prevent  the  perpetration  of  the  crime.  But  that  this 
principle  could  avail  the  prisoner  nothing  if  he  acted  in  con- 
cert with  Thompson  in  bringing  about  the  difficulty ;  took 
part  in  the  quarrel ;  made  himself  party  to  it ;  and  aided  and 
assisted  in  bringing  about  the  fatal  rencounter." 

We  do  not  think  the  prisoner  has  any  cause  to  complain 
of  this  charge.  Concede  the  common  law  doctrine,  that  hom- 
icide is  justifiable  for  the  prevention  of  any  forcible  and  atro- 
cious crime,  must  there  not  be  an  apparent  necessity,  on  the 
part  of  the  slaj'er — ^yea,  an  absolute  necessity  for  the  act — ^to 
make  the  killing  justifiable  ?  And  must  it  not  have  been 
done,  bona  fide^  to  save  life,  and  not  wantonly  or  wickedly 
toMestroy  it  ?  Under  the  pretext  of  punishing  a  felony,  had 
Mitchell,  the  author  and  finisher  of  this  whole  tragedy,  the 
right  to  kill  in  a  spirit  of  revenge,  and  in  the  execution  of  a 
pre*conceived  plan  and  purpose  ?  Upon  the  proof  in  this 
case,  does  this  killing  stand  upon  the  same  footing  of  reason 
and  justice,  as  that  of  a  woman  who  kills  another  te  save 
her  person  from  lustful  violence  ?  And  ought  not  the  Court, 
in  stating  the  principle,  have  qualified  it  as  he  did  ?    Had 
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he  failed  to  do  so,  the  grossest  abuse  of  a  very  delicate  doc- 
trine would  have  been  the  inevitable  consequence.  Is  it 
probable  that  Cole  would  have  killed  Thompson,  had  he  not 
been  shot  by  Mitchell  ?  There  was  a  time  when  trespassers 
in  aristocratic  parks  might  be  slain,  provided  they  refused, 
upon  summons,  to  surrender  themselves  to  the  keepers. 
That  day  is  past  The  law  is  more  tender  of  human  life. 
But  even  under  the  statute  de  malefactorihus  in  parcis^  it 
was  incumbent  on  the  keeper  to  show,  that  the  deer-stealers 
could  not  but  escape  unless  they  were  killed.  The  burden  is 
upon  the  defendant  in  this  case  to  show  that  he  was  without 
fault  on  his  part     The  he  killed  to  prevent  murder, 

[14.]  The  next  error  complained  of  is,  the  Court's  charge 
upon  the  subject  of  doubts :  first,  in  referring  to  counsel's 
speech  ;  and  secondly,  in  not  sufficiently  charging  upon  this 
subject 

The  Judge  certifies  that  he  charged  the  jury  in  the  very 
words  of  the  Supreme  [Court,  in  GiVe?  vs,  the  State,  {6,  Ocl 
jRep.^  276,)  as  to  what  kind  of  doubts  should  justify  a  jury  in 
acquitting  a  prisoner ;  and  if  so,  he  ought  not  to  be  reversed 
by  this  Court  After  all  the  exposition  by  text  writers,  and 
illustrations  by  this  and  other  Courts,  the  simple  rule  is,  that 
jurors  must  not  convict  without  plain  and  manifest  proof  of. 
the  prisoner's  guilt  And  that  intnisted  as  they  are  with  the 
administratibn  of  public  justice  on  the  one  hand,  and  with  the 
life,  the  liberty,  and  the  honor  of  the  prisoner  on  the  other, 
their  duty  calls  on  them,  before  they  pronounce  a  verdict  of 
condemnation,  to  ask  themselves  whether  they  are  satisfied, 
beyond  a  reasonable  doubt,  that  the  accused  is  guilty  of  the 
charge  alleged  against  him  in  the  indictment 

And  when  the  Court  has  said  this,  it  has  probably  said 
enough,  both  as  to  the  rule  of  evidence,  as  well  as  the  duty 
of  the  jury,  in  the  performance  of  their  important  functions. 

[15.]  As  to  this  complaint,  that  it  appears  from  the  whole 
mode,  that  the  conduct  of  the  Court  may  ha*ve  damaged  the 


) 
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prisoner,  and  prevented  him  from  having  a  fair  trial,  it  is  too 
vague  and  indefinite.     It  presents  nothing  tangible. 

[16.]  The  sixteenth  objection  is,  that  the  jury  was  not 
called  on,  when  it  came  into  the  box,  to  return  its  verdict,  and 
the  case  of  Settle  vs.  •diison  and  othersj  (8,  Ga.  Rep.,  208,)  is 
cited  in  support  of  this  assignment. 

This  Court  held  in  that  case,  amongst  other  things,  that 
where  a  jury  had  rendered  an  imperfect  verdict  by  not  fin- 
ding all  the  issues  submitted  to  them,  that  after  the  verdict 
had  been  received  and  recorded,  and  the  jury  discharged  from 
the  further  consideration  of  the  cause,  that  it  was  error  in  the 
Court,  after  the  expiration  of  four  days,  to  re-assemble  the  ju- 
ry and  amend  the  verdict,  according  to  what  the  jury  then 
stated  it  was  their  intention  to  find,  such  intention  not  ap- 
pearing on  the  face  of  the  verdict. 

Here  the  jury  returned  into  Court,  with  their  verdict,  fin- 
ding the  defendant  guilty  of  murder ;  when  they  were  seated 
in  the  box,  and  before  the  verdict  was  received,  the  Court 
asked  defendant's  counsel  if  he  desired  to  poll  the  jury  ?  To 
which  he  replied  he  did  not.  He  was  then  asked  if  he  knew 
of  any  reason  why  the  verdict  should  not  be  received  ?  He 
answered  he  did  not  The  verdict  was  then  received  and 
read,  the  twelve  jurors  sitting  in  the  box.  The  jury  were 
then  discharged  from  the  further  consideration  of  the  case* 
The  Court  recollecting,  after  their  dispersion,  that  the  jury 
had  not  been  called  over,  each  by  name,  when  the  verdict 
was  delivered,  had  them  re-assembled,  within  from  five  to 
ten  minutes,  an  oath  was  administered,  and  each  juror  swore 
that  he  was  in  the  box  when  the  verdict  was  read  in  open 
Court ;  that  he  heard  it  read ;  that  it  found  the  defendant 
guilty  of  murder;  and  that  he  agreed  to  it 

The  statement  of  the  case,  not  only  acquits  the  Judge  of 
the  error  reputed  to  him,  but  makes  manifest  the  tota  ccela 
difference  between  this  case  and  the  precedent  referred  ta 

[17.]  The  last  assignment  is  in  these  words:  "  The  jury 
in  criminal  cases,  being  the  judges  of  the  law,  as  well  as  of 
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the  factSy  when  they  misapply  the  law  to  the  facts,  and  find 
an  erroneous  verdict,  according  to  the  facts,  a  new  trial  ought  to 
be  granted ;  and  the  jury  did  so  find  in  this  case." 

Without  stopping  to  controvert  the  proposition  thus  as- 
sumed, but  which  we  must  be  permitted  to  say,  is  scarcely 
deducible  from  Colquitt  vs.  Thomas  et  aL,  8,  Go.  JRep.^  258^ 
certainly  not  in  the  amplitude  in  which  it  is  stated,  we  are 
constrained  to  dissent  from  the  conclusion,  to  which  the 
learned  counsel  comes,  that  the  verdict  of  the  jury  was  con- 
trary to  the  law  and  the  facts  of  the  case.  There  was,  to  say 
the  least  of  it,  ample  testimony  to  justify  the  finding.  In- 
deed, after  a  calm  and  dispassionate,  and  careful  examina- 
tion of  the  evidence,  we  must  say,  that,  had  we  been  in  the 
place  of  the  jury,  we  should  have  rendered  the  verdict  which 
they  did. 

Judgment  affirmed. 


No.    45. — John    WoonaurF,   plaintifi*  in   error,  vs.  Jamss  ^7 / 

WooDKUFF,  defendant  in  error.  /    . ' 

[1 J  It  is  no  error  thai  the  Court  refuses  to  give  requests  in  charge  to  the  jury, 

if  there  is  nothing  in  the  evidence  to  authorize  the  requests. 
pL]  A  charge  that  cannot  possibly  operate  ^^agatnst**  a  pnrtyf  cannot  be  nuida 

tko  ground  for  a  new  trial,  even  under  the  new  trial  Act  of  1854. 

[3.]  In  a  suit  for  malicious  prosecution,  proof  that  the  grand  jury  returned  "no 
bill  on  the  indictment,  is  sufficient  proof  prima  facts,  of  the  termination  of 
the  prosecution. 

[4.]  And  in  such  a  suit  the  plaintiff  may  examine  the  Solicitor  Gefteval,  a«  to 
whether  the  prosecution  was  renewed  or  not. 

Malicious  prosecution,  in  Fulton  Superior  Court    Tried 
before  Judge  Hammond,  at  October  Term,  1856. 
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This  was  an  action  for  a  malicious  prosecution  and  false 
imprisonment,  brought  by  James  Woodruff  against  John 
Woodrufl, 

The  defendant  pleaded  the  general  issue. 

Plaintiff  introduced  the  following  testimony. 

1st.  The  original  affidavit  and  warrant  charging  plaintiff 
with  an  assault  with  intent  to  murder,  with  the  entry  of  ser- 
yice  thereon  by  a  lawful  officer. 

2d.  The  original  warrant  of  commitment  under  which 
plaintiff  was  imprisoned. 

3d  The  original  recognizance  for  plaintiff^s  appearance  at 
the  Superior  Court  of  DeKalb  county,  to  answer  said  chaise. 

4th.  A  certified  copy  of  the  bill  of  indictment  preferred 
against  plaintiff  for  said  offence  at  the  April  Term,  1853,  of 
DeKalb  Superior  Court,  with  the  entry  of  "  no  bill"  thereon, 
signed  by  James  Paden,  foreman. 

5th.  James  Padeti,  examined  by  commission. 

First  interrogatory :  I  know  the  parties. 

Second :  Was  foreman  of  the  grand  jury  of  DeKalb  coun- 
ty, at  April  Term,  1853,  of  the  Superior  Court  The  annex- 
ed bill  of  indictment  was  the  original  bill  and  the  entry  of 
**  no  bill,"  signed  James  Paden,  foreman,  is  in  my  own  hand- 
writing. 

Third :  When  the  return  "  no  bill"  was  made,  the  de- 
fendant was  a  witness  before  the  grand  jury  on  the  part  of 
the  State,  and  then  testified  that  he  went  to  the  house  of 
plaintiff,  and  plaintiff  was  in  the  field.  Plaintiff  went  to  the 
house,  went  in  at  the  door  opposite  from  defendant,  came 
out  with  a  pistol  or  short  gun,  and  told  defendant  not  to 
come  any  further.  Defendant  continued  to  advance  and 
plaintiff  told  him  again  not  to  come  any  nearer,  for  he  had 
been  the  cause  of  his  family  leading  him,  and  he  did  not 
want  him  to  come  about  him.  Plaintiff  held  the  pislol  in 
his  hand,  but  did  not  present  it  Defendant  then  ^  told  plain- 
tiff he  had  come  after  {.settlement,  or  some  clothes,  or  some- 
thing to  that  umount 
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Founh :  Knows  uothing  else  that  will  benefit  plaintiff 

Annexed  to  the  answers  of  this  witness,  was  the  original 
bill  of  indictment  preferred  against  James  Woodruff,  with 
the  return  thereon,  of  no  bill,"  signed  by  the  witness  as 
foreman  of  the  grand  jury  of  DeKalb  county. 

6th.  jiUen  Woadally  examined  by  commission. 

First  interrogatory :  Knows  the  parties. 

Second :  Knows  that  plaintiff  was  confined  in  the  jail  of 
DeKalb  county  in  1853,  from  10th  May  to  21st  June,  charg- 
ed with  an  assault  with  intent  to  murder,  under  a  warrant 
issaed  at  the  instance  of  defendant.  Witness  was  then  the 
jailer  of  DeKalb  county. 

Third :  Knows  that  plaintiff  sent  for  defendant  to  come 
and  see  him,  while  in  jaiL  Plaintiff  applied  to  defendant  lo 
let  him  outof  jaiL 

Defendant  proposed  to  let  him  out,  provided  he,  plaintiff, 
would  leave  the  State. 

Fourth :  Knows  nothing  else  that  will  benefit  plaintiff 

7th.  John  71  iSaiu/(^«,  sworn,  says:  The  defendant  came 
to  his  house  and  asked  him  to  go  with  him  to  plaintiff's 
house,  that  he  had  a  mortgage  on  plaintiff's  horse  and  wan- 
ted  it  settled. 

Witness  started  oil  with  defendant  On  the  road  they  met 
Mr.  Embry,  Embry  told  them  not  to  go,  that  plaintiff  was 
mad ;  urged  them ;  said  if  they  went,  plaintiff  would  shoot 
defendant  defendant  replied,  ^that  there  was  no  danger,  and 
persuaded  witness  to  go  on;  that  when  they  got  there,  plaintiff 
would  not  say  a  word  ;  that  be  could  take  him  by  the  hand 
and  hickory-whip  him.  Witness  and  defendant  then  went 
on,  and  Mrs.  Casey  and  plaintiff^s  wife  then  persuaded  them 
not  to  go  to  plain  tiff^s,  saying  that  plaintiff  was  very  angry 
with  defendant 
Defendant  still  insisted  that  witness  should  go  with  him,  say- 
ing there  was  no  danger.  When  they  got  within  one  hun- 
dred and  fifty  or  two  hundred  yards  of  plaintiff's  house,  one 
of  plaintiff's  children  ran  to  tell  plaintiff,  who  went  into  the 
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house  and  got  a  pistol^  and  came  out  with  it  in  his  hand, 
arm  down  by  his  side,  and  hollowed  to  defendant  to  get  out 
of  his  inclosure ;  not  to  come  any  nearer.  Witness  and  de- 
fendant went  on  down  the  path  towards  the  house,  and  where 
plaintiff  was  standing.  When  within  twenty-five  or  thirty 
steps  of  plaintiff,  who  was  standing  in  the  edge  of  his  yard, 
and  in  the  path  they  were  coming  down  ;  plaintiff  raised  the 
pistol,  throwing  the  barrel  in  his  left  hand,  and  the  pistol  was 
pointed  up  the  path  in  the  direction  of  witness  and  defen- 
dant, and  said,  "John  stop  and  get  out  of  my  inclosure, if  you 
come  another  step  I  will  blow  a  day-light  hole  through  you  f^ 
witness  then,  as  quick  as  lightning,  put  his  hand  on  the 
shoulder  of  defendant  and  told  him  to  stop,  which  he  did  ; 
witness  then  went  off  a  piece  and  sat  down  on  a  stump.  Af- 
ter  a  while,  plaintiff  called  him ;  witness  went  to  him  and 
they  talked  a  good  while.  In  the  conversation,  plaintiff  said 
to  defendant,  "John,  you  are  the  cause  of  my  wife  and  chil- 
dren leaving  me  ;*'  defendant  replied,  "James,  j^ou  know 
that  is  not  so,''  that  ended  the  conversation  on  that  point 
Witness  then  came  back  to  defendant  and  told  him  that  no- 
thing could  be  done  with  plaintiff;  defendant  left  with  him. 
While  there,  and  in  going  away,  defendant  was  cool,  and  did 
not  do  or  say  anything  ou^of  the  way.  Defendant  said  to  wit- 
ness, that  one  motive  he  had  in  going  to  plaintiff's  was  to  get 
him  to  let  his  wife  and  some  of  his  children,  who  were  then 
away,  come  home.  Talked  with  him  before  they  went  on 
the  road,  and  whilst  there  to  plaintiff,  as  much  about  that  as 
the  mortgage.  Plaintiff  said  he  was  willing  to  pay  the  mort* 
gage.  The  pistol  was  a  large  rifle-bore,  and  at  the  time  it 
was  raised  up  and  pointed  down  the  path  toward  them,  they 
were  in  carrying  distance ;  thinks  the  pistol  could  shool 
further  than  where  they  stood,  and  would  kill. 

8th.  L.  E.  Bltckkyj  sworn :  Has  been  Solicitor  General  of 
the  Coweta  Circnit  since  Nov.  1853 ;  has  attended  every  Sa« 
perior  Court  in  DeKalb  since  that  time ;  hds  had  no  applies* 
tiM:  to  make  ont  an  indictment  in  the  case  which  plaintiff 
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was  arrested  in ;  has  no  recollection  of  any  indictment  pend- 
ing  against  plaintiff  in  that  Court ;  feels  confident  there  is 
none. 

9th.  William  Ezzard^  sworn :  Was  employed  by  plaintiff 
to  defend  him ;  thinks  no  order  of  discharge  was  taken  upon 
the  return  of  "  No  Bill,*'  by  the  grand  jury. 

Plaintiff  closed,  and  defendant  introduced  no  testimony. 

Counsel  for  defendant  then  requested  the  Court,  in  writ* 
ing,  to  charge  the  jury,  among  other  things,  as  follows : 

1st  ^  That  if  the  pistol  was  held  in  one  hand  or  in  both, 
the  muzzle  pointing  down  the  path  towards  the  defendant, 
the  parties  being  near  enough  each  other  for  a  shot  from  the 
same  to  take  effect;  and  if  the  plaintiff,  while  so  pointing  the 
pistol,  threatened  to  shoot  defendant  if  he  did  not  stop,  and 
defendant  did  stop  and  thereby  prevented  the  shooting,  then 
the  assault  was  complete ;  and  it  was  an  assault  with  intent 
to  murder,  provided  the  killing  of  defendant,  had  it  then 
and  there  taken  place,  would  have  been  murder,  and  not  a 
lower  grade  of  homicide." 

2d.  ^  That  such  killing  would  have  been  murder,  if  pro- 
voked, merely  by  defendant  being  in  the  path  inside  of  plain- 
tiffs inclosure,  and  advancing*towards  the  plaintiff's  house, 
provided  he  was  there  with  no  intent  to  do  an  injury,  and 
was  making  no  hostile  demonstration." 

dd  '^  Thatif  there  was  a  mortgage  or  any  other  matter  of 
business  between  the  parties  to  be  settled,  defendant  had  a 
light  to  go  to  see  plaintiff  about  it,  at  his  own  house  or  any 
where  else  in  a  peaceable  manner,  and  to  insist,  in  a  respect- 
ful way,  upon  having  a  friendly  talk  with  him  on  the  sub- 
ject" 

4th.  "  That  if  the  defendant  was^oing  peaceably  to  see  the 
plaintiff  on  lawful  business,  was]|decent  and  orderly  in  his 
behavior,^  and  was  met  by  plaintiff  with  a  deadly  weapon, 
the  weapon  pointed  down  the  path  towards  him  within  car- 
rying distance,  and  if  the  plainti|r  then  threatened  to  shoot 
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him^or  make  day-light  show  through  him  if  he  went  another 
step,  and  the  defendant  had  to  stop  to  keep  from  being  shot, 
there  was  probable  cause  for  the  prosecution." 

Each  and  all  of  which  charges  the  Court  refused  to  give, 
in  the  language  requested^  and  counsel  for  defendant  ex- 
cepted. 

But  the  Court  charged  the  jury,  among  other  things,  that, 
**  the  finding  of  *  no  bill'  by  the  grand  jury  of  DeKalb  cottoty, 
with  the  lapse  of  a  reasonable  time,  and  no  attempt  to  pre- 
fer another  bill  of  indictment,  would  be  sufficient  to  show 
prima  facie  that  the  case  in  which  the  arrest  was  made  had 
ended,  although  a  recognizance  for  plaintiff's  appearance  to 
answer  the  charge,  might  be  still  outstanding,  and  no  order 
of  Court  had  been  granted  for  his  discharge."  To  which 
pharge  and  every  part  thereof,  counsel  for  defendant  ex- 
cepted. 

The  jury  found  for  the  plaintiff,  five  hundred  dollars;  and 
counsel  for  defendant  moved  for  a  new  trial,  on  the  ground 
that  the  Court  erred  in  refusing  to  charge  the  jury  according 
to  each  of  the  several  requests  hereinbefore  mentioned;  on 
the  ground  that  the  Court  erred  in  charging  the  jury  as 
above  specified ;  on  the  ground  that  the  verdict  was  decided- 
ly and  strongly  against  the  weight  of  evidence;  and  on  the 
further  ground  that  the  Court  erred  in  admitting  the  evidence 
of  L.  E.  Bleckley  and  William  Ezzard  against  the  objection 
of  defendant's  counsel,  said  counsel  having  in  fact  objected 
to  said  evidence,  andjevery  part  thereof,  as  irrelevant,  and  as 
proving  by  parol  what  could  be  shown  by  the  records  of 
DeKalb  Superior  Court,  at  the  time  said  evidence  was  offer- 
ed and  admitted.  The  Court  overruled  the  motion  for  a 
new  trial,  and  counsel  for  defendant  excepted. 

OvERBY  &  Bleckley,  for  plaintiff  in  error. 
Calhoun  &  Gartrell,  for  defendant  in  error. 
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By  the  Court — Benning,  J.  delivering  the  opinioA. 

Ought  the  Court  below  to  have  given  the  requests  in  charge 
to  the  jury. 

If  the  evidence  proved  there  was  no  assauUj  the  requests 
were  merely  irrelevant    And  we  think  that  the  evidence  did 
prove  that  there  was  no  assault 
This  was  the  evidence  : 

1st  The  testimony  of  Paden,  the  foreman  of  the  grand 
jury,  to  the  effect,  that  the  prosecutor,  on  his  examination 
before  the  grand  jury,  swore  that  the  accused  ^held  the  pistol 
ia  his  hand,  but  did  not  present  it'' 

2d.  The  testimony  of  Sanders,  who  swore,  that  when  he 
and  the  prosecutor  got  ^within  twenty-five  or  thirty  steps  of 
the  accused,  ^  who  was  standing  in  the  edge  of  his  yaid,  and 
in  the  path  they  were  coming  down,''  the  accused  ^raised 
the  pistol,  throwing  the  barrel  into  his  left  hand,  and  the  pis- 
tol was  pointed  up  the  path  in  the  direction  of'  him,  the 
witness,  and  the  defendant,  <^and  said,  John,  stop,  and  get  out 
of  my  inclosure,  if  you  come  another  step,  I  will  blow  a 
day-light  hole  through  you." 

Does  the  act  thus  sworn  to,  amount  to  the  presenting  of  a 

pistol  ?     A  pistol,  or  other  gun,  is  not  presented  at  an  object 

until  it  comes  to  be  held  as  it  would  be  held,  if  the   holder 

of  it  was  going  to  fire  it  at  the  object.    Now  a  pistol,  with  its 

butt  in  the  right  hand,  and  its  barrel  thrown  across  into  the 

left,  is  not  held  as  it  would  be  held,  if  the  holder  of  it  were 

going  to  fire  it  at  an  object ;    and  this  even  although  the 

pistol  may  happen  to   be  pointing  at  the  object      A  pistol 

thus  held,  is  no  more  held  as  it  would  be,  if  the  holder  were 

going  to  fire  it  at  an  object,  than  is  a  pistol  thrown   over  the 

shoulder,  with  the  muzzle  to  the  rear,  held  as  it  would  be 

held,  if  the  holder  were  going  to  fire  it  at  an  object    It  can 

make  no  difference  in  either  case,  that  the  pistol  may  happen 

to  be  pointing  at  the  object    To  coQstitute  the  act  of  present- 
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ing,  intention  must  enter  into  the  act  And  in  such  case, 
intention  does  not  enter  into  the  act 

The  evidence  shows  then,  that  there  was  not  any  present- 
ing of  the  pistol ;  and  if  there  was  not  any  presenting  of  the 
pistol,  it  follows  that  there  could  have  been  no  assault 

If  there  was  no  assault  there  was  nothing  to  authorize  the 
requests,  and  they  were  irrelevant  They  went  on  the  as- 
sumption that  there  was  an  assault 

[1.]  We  think,  therefore,  that  the  Court  did  not  err  in  le- 
fusing  to  give  them  in  charge  to  the  jury. 

This  disposes  of  the  requests  to  charge. 

And  what  thus  disposes  of  the  requests  to  charge,  must 
equally  dispose  of  all  the  charges  except  one. 

If  the  case,  made  by  the  evidence,  was  a  case  in  which 
there  was  no  assault,  it  was  a  case  in  which  the  d^endant, 
the  party  alleging  an  assault,  was  not  entitled  to  have  any 
charge  whatever  given  as  to  what  might  or  might  not  con* 
stitute  an  assault  If  the  case  proved  was  (his,  it  was  plain* 
ly  one  in  which  the  whole  defence  had  &iled  And  can 
any  charge  whatever  given  about  a  defence,  be  said  to  be 
^'against''  the  defendant,  when  the  whole  defence  has  failed 
in  the  proof?  Suppose  no  proof  at  all  is  oSdxed  in  support 
of  the  defence,  does  the  Court  do  anything  that  operates 
''against"  the  defendant,  if  it  tells  the  jury  that  such  or  such 
things  would  constitute  a  defence,  but  that  such  or  such 
>other  things  would  not  constitute  a  defence  ?    Surely  not 

Still  more  must  this  be  true,  if  evidence  is  introduced,  and 
'it  actually  disproves  the  defence.  And  in  the  present  case 
evidence  was  introduced,  and  it  did  disprove  the  defence. 

The  charges,  all  except  one,  amounted  to  this,  thai  certain 
fttcts,  if  they  existed,  would  constitute  a  defence,  provided 
^certain  other  facts  did  not  also  exist 

The  case,  as  proved,  was  one  in  which  there  was  no  as- 
sault, and  therefore,  was  one  in  which  there  could  exisl  no 
iacts  that  would  constitute  a  defenca 

The  charge,  therefore,  confined  as  it    was  to  what  was 
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or  was  not  a  defence,  could  not  possibly  be  ^against''  th« 
defendant 

[2.]  Without  expressing  any  opinion  then,  as  to  whether 
the  charges  would  or  would  not  have  been  good,  if  they  had 
been  called  for  by  the  case  proved,  we  say,  that  as  they  were 
not  called  for  by  the  case  proved,  we  do  not  consider  them 
to  have  been  ^  againa^^  the  defendant,  in  the  sense  of  the 
word  against  as  used  in  the  new  trial  Act  of  1854 ;  and  con* 
sequently,  that  we  do  not  consider  them  to  be  such  that,  ob 
this  account,  that  act  requires  a  new-trial  to  be  granted. 

The  excepted  charge  is  as  follows :  ^  That  the  finding  of 
no  bill  by  the  grand  jury  of  DeKalb,  with  the  lapse  of  a  rea- 
sonable time,  and  no  attempt  to  prefer  another  bill  of  indict* 
ment,  would  be  sufficient  to  show,  j9rtma/act«,  that  the  case 
in  which  the  arrest  was  made  had  ended,  although  a  recog- 
nisance for  plaintiflf  s  appearance  to  answer  the  chaise  might 
be  still  outstanding,  and  no  order  of  Court  bad  ever  been 
granted  for  his  discha^e. 

[3.3  We  think  that  this  charge  was  right 

Suppose  the  accused  had  been  discharged  from  the  recog- 
nizance ;  yet  such  a  discharge  would  not  have  been  a  bar  to 
a  new  bill  of  indictment ;  that  is  to  say  the  dischai^e  from 
the  recognizance  would  have  been  no  better  evidence  that 
the  suit  had  terminated,  than  was  the  mere  return  of  "  no 
bill''  by  the  grand  jury.  At  at  any  rate,  that  return  was  suf- 
ficient j9rtma/act«,  Pctin  V3.  ForteTy  Cro.  Jac.  490/  Afor- 
g€tn  vs.  Hughes;  8,  T.  B,  225;  Vol  2,  PL  1,  Sound.  Plead, 
and  Ev.  325  ;  See  2.  Oreen.  Ev.  Sec.  451. 

The  plaintiff,  in  the  suit  below,  wished  to  prove  that  the 
prosecution  had  not  been  renewed.  And  the  Court  permitted 
him  to  examine  the  Solicitor  Greneral,  to  show  that  he  had 
no  knowledge  of  any  renewal  of  the  prosecution.  We  can- 
not say,  that  we  think  this  permission  to  have  been  wrong: 

What  the  plaintiff  had  to  prove  was  a  negative,  and  it  is 
impossible  that  a  negative,  I  e.  a  non-existence,  can  be  record* 
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edn  If  so,  it  is  not  a  thing  of  which  any  record  can  be  direct 
evidence,  much  less  can  be  the  highest  evidence. 

[4.]  We  cannot  say,  therefore,  that  we  think  that  there 
could  have  been  offered  any  evidence  of  a  better  or  higher 
species  than  that  of  the  Solicitor  General,  which  was  offered. 

Was  the  verdict  decidedly  and  strongly  against  the  weight 
of  the  evidence  ?    We  think  not 

And  this  makes  an  end  of  all  the  questions  in  the  case. 
The  result  is,  that  we  think  thp  judgment  of  the  Court  be- 
low ought  to  be  affirmed. 

Judgment  affirmed 


No.  46. — John  T.  Meadow,  plaintiff  in  error,  vs.  John  Bird, 
defendant  in  error. 

[1.]  A  note  given  for  prDfeflsional  services  rendered  by  an  attorney,  on  an  appK- 
catioB  for  a  pardon  to  the  Legislature,  in  explaining  legal  principles  to  tke 
membersi  and  in  explaining  testimony  aad  arguing  its  legal  effects  insuchlaS' 
guage  as  one  gentleman  would  use  to  another  in  discussing  the  merits  of  a 
subject,  is  not  illegal,  because  contrary  to  public  policy. 

{2.]  A  note,  illegal  in  the  hands  of  the  payee,  because  contrary  to  public  policy, 
is  not,  therefore,  void  in  the  handa  of  a  ionaJUU  holder,  being  transfeired  be- 
fore  due,  and  for  a  valuable  consideration  ;  neither  is  it  void  in  the  hands  of 
a  holder  as  collateral  tetntrity  for  an  eoristing  dsht^  provided  it  be  trans- 
ferred before  due,  and  for  a  valuable  consideration,  and  without  notice  of  the 
taint  in  the  eonsidersrtion. — Lumpkih,  J. 

W.,  an  attorney,  at  the  request  of  B.,  supported  an  application  to  the  General 
Assembly  for  a  pardon,  by  reading  the  testimony  to  individual  members  there- 
of,  and  by  explaining  and  argning  to  them  its  legal  effect.  B.,  in  oonaidera- 
laon  of  this  service,  gave  W.  Ida  note.  W.,  before  the  note  ftll  due,  itWBotm* 
red  it  to  M.,  in  payment  of  a  debt  he  owed  to  M. — M.  knowing  nothing  of  the 
consideration. 

The  note  was  good  as  between  6.  9c  W. 

But  even  if  it  was  not  good  as  between  them,  it  was  good  as  between  B.  and 
M. — ^BxiuaNO,  J. 
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Assumpsit,  from  DeKalb  Superior  Court  Tried  before 
Judge  Bull,  at  October  Term,  1856. 

This  was  an  action  on  a  promissory  note,  brought  by  John 
T»  Meadow,  as  bearer,  against  John  Bird,  maker.  The  note 
was  made  payable  to  one  6.  J.  Wright  or  bearer,  and  by  him 
tFansferred  to  plaintiff  The  amount  of  the  note  was  five 
bondred  dollars,  payable  six  months  after  date,  and  dated 
esd  November,  1853. 

The  defendant  Bird,  pleaded  that  the  note  was  illegal  and 
void,  being  given  upon  consideration  that  said  Wright  would 
go  to  Milledgeville  during  the  session  of  the  Legislature,  and 
Qse  his  influence  with  the  members,  to  obtain  a  pardon  for 
Elijah  Bird,  the  son  of  defendant,  who  had  been  convicted 
of  murder,  and  was  under  sentence  of  death. 

Wright  was  an  attorney  at  law ;  Bird  was  pardoned  by 
the  Legislature  The  note  was  transferred  to  Meadow  be- 
fore its  maturity. 

The  presiding  Judge  charged  the  jury  that  it  was  against 
public  policy  for  the  Legislature  to  be  influenced  or  control* 
led  in  acting  on  matters  of  public  interest,  by  outside  influ- 
ence upon  the  members,  procured  to  be  exerted  for  hire ;  that 
if  the  consideration  of  the  note  was  services  to  be  rendered 
by  Wright  in  influencing  or  attempting  to  influence  the  mem- 
beiB  of  the  Legislature,  by  personal  solicitation  or  any  such 
means,  to  vote  for  the  pardon  of  a  condemned  criminal,  it 
was  absolutely  void,  and  that  it  made  no  difl*erence  whether 
the  person  employed  was  an  attorney  or  not ;  that  the  note, 
if  given  upon  such  consideration  was  void  in  the  hands  of 
Ih?  plaintifi*,  although  he  may  have  received  it  bona  fide,  &e- 
fore  ducj  for  valuable  consideration,  or  as  collateral  security, 
and  without  notice  of  the  illegal  considerationj^upon  which  it 
was  founded.  To  which  cfaaige  plaintiff  excepted.  The  jury 
found  for  the  defendant,  and  plaintiff,  by  his  counsel,  except^ 
and  brings  his  bill  of  exceptions,  and  assigns  as  error  the 
charges  aforesaid  of  the  presiding  Judga 
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T.  W.  J.  Hill,  for  plaintiff  in  enor. 

Hammond  &  Soir,  for  defendant  in  error. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

From  the  novelty  of  this  case,  in  this  State,  I  have  looked 
a  good  deal  into  it,  and  am  prepared  to  give  my  opinion 
respecting  it    The  facts  are  few  and  uncontradicted 

^l  did  render  service  for  the  same"  (says  Wright,  who  was 
made  a  witness  by  the  dtfendant)  ^  with  various  persons 
whose  names  are  not  now  recollected  by  me  in  particular. 
The  service  was  such  professional  service  as  an  attorney 
would  render  in  explaining  legal  principles  to  those  unac- 
quainted with  them.  I  did  not  influence  any  person  that  I 
know  of,  though  I  used  all  lawful  means  to  do  so,  with  vari- 
ous members  of  the  last  Georgia  Legislature,  by  reading 
testimony  and  explaining  and  arguing  its  legal  effects  to 
thenL  I  do  not  recollect  what -was  the  precise  language  used, 
but  it  was  such  as  one  gentleman  might  use  to  another  in 
discussing  the  merits  of  a  subject'' 

Here  then,  is  the  consideration  of  the  $500  note  sued  on, 
and  given  by  John  Bird  to  the  witness,  who  was  an  attor- 
ney at  law. 

Upon  this  proof  the  Court  charged  the  jury,  "That  it  was 
against  public  policy  for  the  Legislature  to  be  influenced  or 
controlled  in  acting  on  matters  of  public  interest,  by  outside 
influence  on  the  members,  procured  to  be  executed  for  hire ; 
that  if  the  consideration  of  the  note  was  for  the  services  oi 
the  payee,  in  influencing  or  attempting  to  infliience  Ae 
members  of  the  Legislature  by  personal  solicitations  or  any 
such  means,  to  vote  for  the  pardon  of  a  condemned  crimi- 
nal, it  was  absolutely  void,  and  that  it  made  no  difference 
whether  the  person  employed  was  an  attorney  or  not'' 

To  which  charge  counsel  for  plaintiff  excepted. 

The  Court  is  unanimous  in  holding  that,  the  judgment 
below  must  be  reversed,  upon  the  ground,  that  there  was  no 
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evidence  before  the  Court,  that  the  services  rendered  were 
''to  procure  the  pardon  of  a  condemned  criminal"  The  de- 
fendant had  omitted  to  introduce  any  testimony  to  that 
point 

But  supply  this  deficiency,  for  such  no  doubt  was  the  fact, 
and  what  is  the  law  of  the  case  ? 

We  are  not  the  advocates  or  even  the  apologists  of  the 
evil  intended  to  be  rebutted  by  the  instructions  given  by  the 
Circuit  Judge  to  the  jury.  We  concede  the  fact,  that  there 
is  too  much  reason  to  believe  that  legislation  in  this  country 
has  in  some  instances,  been  contaminated  by  sinister  and 
selfish  influencea  Ich  not  speak  qf  this  St  at  e^  for  I  know 
qfno  such  instance.  But  I  am  fully  warranted  in  coming 
to  this  conclusion,  in  view  of  the  painful  exposures  recently 
made  in  our  national  Congress ;  already  has  a  class  of  per- 
sons been  established  at  Washington  City,  and  elsewhere, 
who  make  it  a  business  to  push  through  private  claims  and 
private  acts  per  fas  et  ntfas.  How  easy  the  transition  from 
the  compensation  of  agents,  to  the  pay  of  members,  late  de- 
velopments abundantly  prove.  The  consequence  is,  a  wide 
spread  and  growing  suspicion  of  want  of  public  morality  in 
thiU  branch  of  the  government,  without  which  the  national 
fiaibric  would  crumble  to  ruins.  No  man  sees  more  clearly 
01  feels  more  strongly,  the  necessity  and  importance  of  pre- 
serving pure  the  fountain  from  which  issues,  not  only  all  of 
our  general  laws,  but,  the  innumerable  private  acts  for  rail- 
road and  banking  corporations,  pecuniary  aid  to  associated 
enterprises,  which  grow  with  our  rapid  growth,  and  multiply 
with  our  rapidly  increasing  wealth  and  population.  Still  the 
question  recurs,  is  this  contract  illegal  and  void? 

It  is  admitted  that  it  is  untrammeled  by  authoritative  de- 
cisions, and  must  be  determined  upon  general  principles. 

It  will  be  found  upon  examination,  not  only  that  the 
books  are  full  of  cases  to  this  effect,  namely :  That  the  law 
will  not  aid  in  enforcing  any  contract  that  is  illegal,  or  the 
consideration  of  which  is  inconsistent  with  public  policy, 
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somnd  morality  or  the  integrity  of  the  domestic^  civil  or  poli- 
tical institutions  of  the  ^te :  But  to  come  closer  to  the 
point  at  bar.  It  has  been  decided^  and  we  will  not  say  in- 
correctly, that  a  contract  to  procure,  or  endeavor  to  procure, 
the  passage  of  an  Act  of  the  Legislature,  by  any  sinister 
means,  or  by  even  using  Sipersonal  influence  with  the  mem- 
bers, would  be  void,  as  inconsistent  with  public  policy  and 
the  integrity  of  a  political  institution :  Nay,  more :  precedents 
are  to  be  found,  in  which  it  is  maintained,  that  any  agree- 
ment for  a  contingent  fety  to  be  paid  upon  the  passage  of  a 
l^islative  Act,  would  be  illegal  and  void  ;  because  it  would 
be  a  strong  incentive  to  the  exercise  of  personal  and  sinister 
influences  to  eflect  the  object 

Beyond  this,  the  reported  cases  do  not  go;  and  none 
of  the  doctrines  thus  announced,  embrace  the  case  under 
consideration. 

Wood  vs.  McCaniij  6.  Dana^s  Kentucky  Seports  366,  is 
cited  not  only  by  Chitty  on  Contracts,  as  a  leading  case  in 
support  of  the  doctrine,  that  contracts  contrary  to  public  poli- 
cy are  void ;  but  it  is  referred  to  by  most  of  the  American 
Courts  with  approbation,  who  have  had  this  doctrine  under 
consideration,  and  was  mainly  relied  on  in  the  argument  be- 
fore us.     Perhaps  a  stronger  cannot  be  found. 

There,  as  everywhere,  the  Court  admitted  the  patent  fact, 
that  it  was  all  important  to  just  and  wise  legislation,  and 
therefore  to  the  most  essential  interest  of  the  public,  that  the 
Legislature  should  be  perfectly  free  from  any  extraneous  in- 
fluence, which  may  either  deceive  or  corrupt  the  members  or 
any  one  of  them ;  an  influence  exerted  too,  not  from  public 
or  patriotic  motives,  but  from  those  which  are  altogether  mer- 
cenary and  selfish ;  and  yet  the  Court  held — ^though  doubting- 
ly  it  is  true — that  a  declaration,  averring  in  substance,  that  the 
defendant  bound  himself  to  pay  to  the  plaintifl*  |I100  to  at- 
tend the  Kentucky  Legislature,  to  get  a  bill  passed  legalizing 
the  defendant's  last  marriage,  and  divorcing  him  from  his 
former  wife;  and  averring  also,  that  the  plaintiff  did  attend, 
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a&d  that  at  his  instance  and  request,  such  an  Act  was  passed 
and  approved,  whereby  defendant  was  released  from  all  lia- 
bility, &c,,  does  not  describe  a  contract  for  a  contingent  fecj 
nor  one  so  clearly  malum  in  se^  that  the  Court  can  pronounce 
it  void  and  reverse  a  judgement  rendered  upon  it  by  default 
And  the  conclusion  of  the  Court  was,  that  jealous  as  the  law 
and  its  judicial  organs  should  ever  certainly  be  of  such  con- 
tracts as  that  they  were  considering,  still  there  was  scarcely 
enough  in  the  record  to  authorize  the  Court  to  decide,  as  a 
matter  of  laWy  that  the  note  on  which  the  judgment  below 
was  rendered,  was  given  for  an  illegal  or  vicious  considera- 
tion, and  was  tlnirefoio  not  le<i;(:Jly  obligatory. 

Compare  the  facts  in  the  cp^^  before  us  with  this,  and  the 
contrast  is  striking.  The  services  rendered  by  Wright  and  the 
influence  used  by  him,  was  as  an  attorney  at  law,  for  a  fee 
certain,  in  "explaining"  to  the  lay  members  of  the  Legislature, 
^  legal  principles;  and  in  explaining  the  testimony  and  arguing 
its  legal  effect  to  them ;"  and  this  in  language  "  which  one  gen- 
tleman would  use  to  another  in  discussing  the  merits  of  a 
subject*' 

This  is  the  precise  case  made  by  the  record.  And  it  is  ob- 
vious, whatever  the  further  and  future  proof  may  be,  that  it  is 
not  a  contract  as  it  now  stands  upon  Wright's  testimony,  to 
procure  or  endeavor  to  procure  the  pardon  of  a  condemned 
convict,  by  any  sinister  means,  or  even  by  using  a  personal 
influence  with  the  members;  nor  is  the  consideration  contin- 
gent ox  dependent  upon  success. 

Direct  authority  might  be  adduced  from  England  in  sup- 
port of  this  contract  But  I  forbear,  upon  the  ground,  that 
learned  Judges  in  this  country  have  held,  that  it  is  unsafe  to 
rely  on  a  precedent  coming  from  such  a  source,  when  we  re- 
flect upon  the  difierent  manner  of  conducting  business  there 
and  hera     I  need  not  specify  them. 

I  know  how  economical  the  Legislature  is  of  its  time,  still 
I  am  sot  prepared  to  say,  that  it  would  not  be  wise,  in  appli- 
cations for  a  pardon,  to  allow  feed  counsel,  without  impro- 
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priety,  to  prepare  and  present  the  petition  before  the  Legisla- 
tare,  to  make  an  exposition  of  the  law  and  the  facts^  and  to 
advocate  the  adoption  of  the  measure;  to  be  answered  by  the 
Attorney  or  Solicitor  General  of  the  Circuit  where  the  trial 
was  had ;  and  in  all  private  acts,  to  permit  an  appearance  by 
attorney  before  the  committees  charged  with  the  subject. 
To  legalize  such  a  system,  would  not  only  rid  the  Legisla- 
ture of  lobby  agents  and  the  swarms  of  hired  retainers  by 
which  it  is  now  surrounded;  but  would  cause  business  to  be 
conducted  with  more  circumspection  and  candor;  and  not 
under  those  covert  influences,  so  dangerous  and  detrimental, 
both  to  private  rights  and  the  public  weaL 

In  the  absence  of  any  such  provision,  I  cannot  divest  my- 
self of  the  idea,  that  the  services  rendered  in  just  such  a 
case  as  this,  should  not  go  uncompensated  Suppose  the 
maker  of  this  note  to  be  an  aged  and  ignorant  man.  His 
son  has  been  consigned  to  the  gibbet  by  the  Courts.  His 
hope  for  life  is  in  the  pardoning  power  of  the  Legislature. 
It  may  be  that  evidence  vital  to  the  convict's  case  has  been 
discovered  since  even  the  decision  by  the  appellate  Court ; 
or  some  other  thing  occurred,  which,  in  a  civil  case,  would 
induce  a  Court  of  Chancery  to  interfere  and  grant  relief  against 
a  judgment  at  law.  It  is  important  that  the  case  in  its  new 
phase  should  be  properly  presented  to  the  Legislature,  Were 
the  prisoner  the  son  or  brother  or  relative  of  a  lawyer,  who, 
with  all  his  zeal  for  legislative  purity,  would  say,  that  it  would 
be  contrary  to  sound  morality  or  public  policy,  for  this  pro- 
fessional friend  to  aid  and  abet,  to  the  extent  that  Wright  did, 
in  procuring  the  pardon  of  this  kinsman  ?  If  there  be  such 
a  man  amongst  us,  he  belongs  to  that  age,  when  Brutus 
could  sentence  the  child  of  his  loins  to  the  lictor's  axe,  and 
not  to  this,  when  justice  is  tempered  with  mercy.  And  if 
this  would  not  be  condemned,  why  may  not  this  illiterate 
old  man  employ  another  to  do  that  which  he  cannot  have 
done  otherwise,  which  he  is  unable  to  do  himself,  and  which 
is  in  and  of  itself  untainted  with  turpitude  ?    The  Legisia- 
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ture  of  Uiis  State  saw  nothing  wrong  in  employing  and  pay- 
ing liberally  an  agent  to  prosecute  her  claim  upon  the  Gen- 
eral Government  Why  may  not  John  Bird  do  likewise  ? 
Is  money  dearer  than  the  life  of  a  son  ?  And  if  it  should  be 
saldy  that  if  we  give  countenance  and  a  legal  sanction  to  this 
attempt,  which  is  an  entering  wedge,  it  is  impossible  to  fore- 
see the  train  of  evils  of  which  it  may  be  the  prolific  parent 
Our  reply  is,  sufficient  unto  the  day  is  the  evil  thereof:  Every 
case  must  stand  upon  its  own  merits ;  and  above  all,  the  Le- 
gislature, always  having  truth  and  justice  before  their  eyes, 
is  abundantly  able  to  protect  itself  It  would  not  be  deco- 
rous in  this  branch  of  the  Government  to  impute  to  that 
body,  either  the  want  of  ability  or  inclination  to  do  so.  The 
result  of  our  investigation  upon  this  branch  of  the  case  is, 
that  the  services  rendered  by  Wright,  as  testified  to  by  him- 
self, and  for  which  the  note  sued  on  was  given,  were  not 
of  such  a  character  as  to  compel  this  Court  as  a  matter  of 
law,  to  declare  the  contract  illegal  and  void. 

[2.]  John  T.  Meadow,  plaintiff  in  the  action,  testified,  that 
in  the  forepart  of  the  year  1854,  Wright,  the  payee  of  the 
note,  was  owing  him  between  two  hundred  and  fifty  and  three 
hundred  dollars.  That  Wright  was  not  able  to  pay  him,  and 
jplaced  in  his  hands  John  Bird's  note  for  five  hundred  dol- 
lars, not  then  due.  Witness  took  the  note,  and  was  to  give 
Wright  credit  for  the  amount  he  owed  him,  and  the  balance 
pay  over  to  Wright  when  collected.'* 

The  Court  upon  this  evidence  charged  the  jury,  "  that  if 
Bird's  note  was  given  upon  the  consideration  above  stated,  it 
was  void  in  the  hands  of  Meadow,  although  he  may  have 
jreceived  it  bona  Jid^  before  due  for  a  valuable  consideration, 
or  as  collateral  security,  and  without  notice  of  the  illegal 
consideration  for  which  it  was  givea" 

To  which  plaintiff,  by  his  counsel,  excepted. 

That  the  charge  upon  this  branch  of  the  case  was  errone- 
.ous  in  one  view  of  it,  and,  that  too,  in  the  sense  in  wich  the 
Judge  intended  it  to  be  understood,  we  cannot  doubt    The 
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idea  of  the  Judge  was,  that  if  Bird's  note  was  illegal  in  the 
hands  of  Wright,  because  contrary  to  public  policy,  then  it 
was  void  in  the  hands  of  an  innocent  holder,  who  traded  for 
it  before  due,  and  upon  a  valuable  consideration.  The 
Courts  have  not  yet  gone  to  this  extent  And  here,  if  the 
proof  shows,  as  we  are  inclined  to  think  it  does,  that  Meadow 
took,  not  as  collateral  security,  but  in  payment  of  a  pre-exist- 
ing debt,  the  residue  or  overplus  to  be  turned  over  to  Wright, 
when  collected,  we  apprehend  there  would  be  no  difference 
of  opinion,  that  Meadow  would  be  protected,  notwithstand* 
ing  the  taint  in  the  consideration. 

But,  admitting  that  it  was  received  and  held  by  Meadow 
as  collateral  security  only,  can  he  be  affected  by  the  allied 
vice  in  the  original  consideration  ? 

In  Gibson  ei  al  vs.  Conner ,  3  6a.  Rep.,  47,  this  Court 
held  that  a  note  in  the  hands  of  a  holder,  for  a  valuable  con- 
sideration, transferred  before  due,  and  without  notice  of  any 
equities  between  the  maker  and  the  payee,  as  collateral  secu- 
rity for  an  existing  debt,  is  not  liable  to  the  equities  between 
the  maker  and  the  payea  In  other  words,  we  put  an  abso- 
lute transfer,  and  a  transfer  by  way  of  pledge,  upon  the  same 
footing,  so  far  as  the  rights  of  the  holder  are  concerned. 

We  are  aware  that  much  authority  can  be  found  to  the 
contrary  of  this  doctrine,  especially  in  this  country.  At  a 
more  convenient  season,  we  may,  if  opportunity  occur,  give 
a  more  thorough  examination  to  this  question.  At  present 
we  shall  content  ourselves  to  rest  upon  the  decision,  as  this 
opinion  is  spreading  out  to  a  most  alarming  length.  We 
shall  content  ourselves  to  dismiss  this  point  with  a  single  re- 
mark, seeing  that  we  deem  the  note  valid  even  in  the  hands 
of  the/?ayec,  and  it  is  this :  to  the  extent  of  the  creditor's  in- 
terest in  the  collateral  security,  we  can  see  no  good  reason 
why  he  should  not  be  protected  for  the  same  reasons  than  an 
absolute  holder  would  be.  Why  should  he  be  put  upon  in- 
quiry, as  to  the  consideration  of  a  note  not  due  ?  And  does 
he  not  suffer  to  the  extent  of  his  lien,  as  much  as  the  holder, 
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for  want  or  failure  of  consideration  on  the  contract  ?  He 
might  have  taken  other  aecurityy  had  he  been  apprised  of  any 
defect  in  the  paper.  Why  is  he  not  an  innocent  holder  in 
legal  contemplation  ? 

Judgment  reversed. 
Benning,  J.  concurring. 

The  General  Assembly  have  power  to  pardon  convicts  of 
murder  or  treason.    •Srt.  2,  Sec.  7,  Cons,  qf  6a. 

It  would  seem  to  follow,  that  such  convicts  have  the  right 
to  apply  to  the  General  Assembly  for  a  pardon.  Such  a 
right,  if  it  exists,  must  of  course,  include  the  right  to  support 
the  application,  by  a  presentation  of  their  case,  in  its  law,  and 
in  its  facts,  to  the  General  Assembly. 

But  how  can  convicts  exercise  this  right,  except  by  ap* 
proaching  the  General  Assembly  through  individual  mem- 
bers of  it  ?  There  is  no  mode  provided  by  which  they  may 
appear  before  the  General  Assembly  in  its  collective  capaci- 
ty. To  say,  therefore,  that  they  are  not  to  appear  before  the 
individual  members  of  it,  is  to  say  what  might  amount,  prac- 
tically, to  a  denial  to  them  of  all  right  of  applying  for  pardon, 
with  the  inclusive  right  of  supporting  the  application  by  a 
presentation  of  the  law  and  the  facts  of  their  case.  How  else 
can'the  pardon-seeking  convict  open  his  business,  except  with 
individual  members  of  the  General  Assembly  ?  Who  but  a 
member  can  ever  present  his  application  to  the  General  As- 
sembly ? 

I  think  therefore,  that  a  convict  of  murder  may  lawfully 
lay  his  application  for  pardon  before  each  member  of  the 
General  Assembly ;  and  may,  in  support  of  the  application, 
present  each  member  with  the  facts  and  the  law  of  his  case. 

But  if  it  is  lawful  for  the  convict  to  do  this  by  himself, 
why  is  it  not  lawful  for  him  to  do  it  by  attorney  ?  To  say 
that  he  shall  not  do  it  by  attorney,  is  to  say  that  he  shall  not 
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do  it  at  all ;  for  he  cannot  do  it  by  himself;  he  is  confined 
in  a  distant  jaiL  I  think,  therefore,  that  he  may  do  it  by  at- 
torney. 

If  he  may  do  it  by  attorney,  then  the  services  of  the  attor- 
ney by  whom  he  does  it,  may  constitute  a  legaKconsidera- 
tion  for  a  promise  on  his  part  to  pay  money  to  the  attorney, 
Lampleigh  vs.  Braihwait,  I ,  Smithes  Lead.  Cases  67.  Farm- 
by  vs.  Pn/orf  15  Go.,  258. 

But  the  first  of  the  two  charges  of  the  Court  below,  inter- 
preted by  the  facts  in  evidence,  said,  in  eflect  to  the  jury,  that 
such  services  of  the  attorney  could  not  be  a  legal  considera- 
tion for  such  promise  of  the  convict  That  charge  was  there- 
fore, I  think,  erroneous. 

Grant,  however,  that  the  Court  was  right,  and  therefore, 
that  such  promise  was  void,  still  1  say,  that  it  could  not  have 
been  void  absolutely ;  but  could  have  been  void  only  as  be- 
tween the  promisor  and  the  promissee,  and  the  assignees,  with 
notice,  of  the  latter. 

*  But,  unless  it  has  been  so  expressly  declared  by  the  Leg- 
islature, illegality  of  consideration  will  be  no  defence  in  an 
action  at  the  suit  of  a  bona  fide  holder,  without  notice  of  the 
illegality,  unless  he  obtained  the  bill  after  it  became  dua" 
Chitty  on  Bills,  116.  This  position  is,  I  think,  well  suppor- 
ted by  authority. 

Meadow  was  a  bona  fide  holder,  without  notice  of  the  ille- 
gality of  the  consideration,  if  the  consideration  was  illegal. 
He  obtained  the  note^from  Wright,  the  payee  in  it,  by  giving 
up  to  Wright  a  debt  which  he  held  on  him.  He  took  the 
note  inpayment  of  that  debt — ^not  as  security  for  the  paymSht 
of  the  debt 

The  note,  therefore,  in  Meadow's  hands,  must  have  been 
valid,  at  least  to  an  amount  equal  to  the  amount  of  the  note 
given  up  to  Wright  But,  according  to  the  second  of  the  two 
charges  of  the  Court,  the  note  was  wholly  void, 

I  think,  therefore,  that  this  chaige  also,  was  erroneous. 
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AlqDoxALD  J.  dissenting. 

There  are  two  points  in  this  case,  upon  which  I  hare  the 
misfortune  to  disagree  with  the  Court.  The  first  is,  whether 
the  illegality  of  the  consideration  of  the  note  sued  on,  can 
be  set  up  against  this  plaintiff;  and  secondly,  if  it  can  be  get' 

r 

lip  against  him,  was  it  illegal  for  the  payee  to  contract  with- 
the  maker  of  the  note,  to  render  him  professional  services,  by 
attempting  to  use  influence  with  members  of  the  Georgia- 
Legislature,  by  reading  testimony  and  explaining  and  ar- 
guing its  legal  effects  to  thent  The  majority  of  the  Court 
sustain  the  negative  of  both  of  these  propositions.  I  hold  the 
affirmative  of  both  to  be  the  law. 

It  appears  from  the  evidence  that  the  note  was  payable  to 
Gi  J.  Wright,  or  bearer,  and  that  he  was  indebted  to  the 
plaintiff  in  the  sum  of  two  hundred  and  fifty,  or  three  hun- 
dred dollars,  and  he  placed  in  his  hands  the  note  sued  on^ 
it  being  a  note  on  John  Bird,  for  five  hundred  dollars  5  and 
be  was  to  give  Wright  credit  for  the  amount  he  owed  him, 
and  the  balance  to  pay  over  to  Wright  when  coRect^. 
Wiight  retained  an  interest  of  nearly  one  half,  if  not  quite, 
ia  the  note.  To  that  extent  it  was  his  own.  -The  other 
part  of  the  note  he  transfered  to  plaintiff  who  was  to  give  him 
credit  when  it  was  collected.  He  did  not  give  up  the  claims 
on  G.  J.  Wright,  nor  did  he  credit  the  claims  with  any 
amouQt  on  account  of  the  note«  To  the  extent,  then,  of  hia 
demand  on  Wright,  he  received  the  note  as  collateral  se* 
carity^  Nothing  more.  Under  this  statement  is  the  plaintiff 
such  a  holder  of  the  note^  for  a  valuable  consideration,  in  the 
U£aial  course  of  trade,  as  to  preclude  the  defence  sought  to  be 
set  up  ?  He  is  the  holder  of  the  note;  It  was  transferred  to 
him  by  the  payee,  and  being  payable  to  bearer,  the  mere  de- 
livery of  the  note  to  him  for  the  consideration  stated  in  th* 
evidence  was  a.  sufficient  transfer  of  the  property  in  the  note 
to  authorize  him  to  sue  upon  it  But  the  mere  right  to  s\ik 
8   upt  conclusive  of  the  questioii.    A  plaintiff  to  whom  a 
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note  is  transferred  after  due  or  with  notice  of  defences,  has  a 
property  in  it  and  he  may  sue  upon  it,  but  that  does  not  pre- 
clude the  maker's  right  to  put  up  the  same  defences  against 
the  note  when  sued  by  him,  that  he  would  have  had  a  right 
to  plead,  had  the  action  been  in  the  name  of  the  ^yea  If 
the  transfer  be  void,  then  the  transferee  has  no  property  in 
the  note,  and  can  not  sue,  whatever  the  consideration  of  the 
note  may  have  been,  and  however  unimpeachable  it  might  be 
in  the  hands  of  the  original  payee,  or  a  holder,  bonafide^  and 
for  a  valuable  consideration.  No  case  like  this  has  been  be- 
f(H«  this  Ck>urt,  and  therefore,  the  precise  case  hae  never  been 

Ijudged  by  it,  but  I  admit  that  the  only  difference  between 
case  and  Oibson  ei  oLvs.  Conner  S  KeUy^  47,  is,  that,  in 
that  case,  there  was  an  implied  trust,  to  refimd  to  the  debtor 
any  balance  that  might  remain  after  paying  the  debt,  which 
&e  note  was  transferred  to  secure;  while  in  this  case,  there 
was  an  eiqpress  agreement  to  that  effect.  That  case  decides, 
that  ^a  note  in  the  hands  of  a  holder  for  a  valuable  consider- 
ation, transferred  before  due,  and  without  notice  of  any  equi- 
ties between  the  maker  and  the  payee,  as  eoUateral  security  for 
an  escisiing  debt^  is  not  liable  to  the  equities  between  the 
makerand  the  payee."  That  case  is  the  one  before  us,  with 
the  exception  stated  The  plaintiff  has  an  interest  oftbetween 
two  hundred  and  fifty  and  three  hundred  dollars  in  the  note ; 
the  balance  belongs  to  the  payee. 

In  the  case  of  Oibson  ei  aLva.  Conner^  the  learned  Judge, 
who  pronounced  the  judgment  of  the  Court  so  ably,  says  that 
he  considers  the  principle  involved  there  as  having  been  set. 
tied  by  this  Court  in  the  case  of  Bond  against  the  Central  Bank 
and  the  whole  Court  thought  that,  whether  the  plaintiff  re- 
ceived the  note  in  payment  o^  or  as  collateral  security  for,  a 
pie-existing  debt,  he  was  not  liable  to  the  equities  between 
he  original  parties,  unless  he  received  it  after  maturity  or 
with  notice  of  these  equities.  I  regret  that  I  cannot  concur 
n  the  judgment  rendered  in  that  case,  and  it  is  with  great 
diflELdence,  that  I  venture  to  differ  ftom  gentlemen  of  so  much 
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ability  as  those  who  presided  in  that  case,  supported  as  they 
are  by  the  profound  legal  learning  of  my  brother,  who  presides 
with  one  of  them  and  myself  in  this  case.  I  must  assign  my 
reasons : 

I  think  that  when  the  cases  are  examined,  there  will  be 
found  a  great  distinction  in  principle,  the  reason  of  the  case, 
and  the  authorities  between  the  rights  of  the  maker  to  defend 
or  to  be  let  into  equitable  defences  against  a  party  who  re* 
ceived  a  note  by  transfer  before  due,  without  notice  of  equi- 
ties between  the  maker  and  the  payee,  in  payment  and 
extingnishmtnt  of  a  pre-existing  debt,  which  the  creditor 
gives  up  or  cancels  bX  the  time,  and  one  who  holds  it  as  collai^ 
eral  security  of  a  debt  against  the  payee,  the  evidence  of 
which  he  retains.  The  question  in  the  case  of  Band  agaifisi 
the  Central  Bank  o/ Georgia  was  whether  the  bank  which  re- 
ceived the  note  sued  on  in  payment  of  a  pre-existing  debt, 
before  due,  without  notice  of  equities  between  any  of  the  par- 
ties to  it,  was  a  bona  fide  holder,  so  as  to  exclude  the  equities 
claimed  as  subsisting  between  the  original  parties  to  the  note 
as  a  defence.  It  was  a  long  time  a  matter  of  contest  in  the 
Courts,  whether  a  note  taken  in  payment  of  a  debt  due,  which 
u?€W  extinguished^  and  the  evidence  of  it,  as  a  promissory 
note,  was  surrendered  to  the  party,  was  a  note  taken  in  the 
usual  course  of  business.  It  was  seriously  contended  that  it 
was  not,  but  it  is  well  settled  now,  that  when  a  note  is  taken 
in  payment  of  a  pre-existing  debt,  or  of  a  debt  contracted  at 
the  time,  and  that  debt  is  extinguished  thereby^  so  that  no  ac- 
tion can  be  supported  for  the  recovery  of  it,  on  the  failure  of 
the  party  receiving  the  note  in  payment  to  collect  it,  the 
note  is  taken  in  the  usual  course  of  business,  and  the  matters 
are  settled,  and  at  an  end,  so  far  as  the  parties  to  the  transac- 
tion are  concerned.  In  the  case  of  Bond  vs.  the  Central 
Bank ,  this  principle  was  acted  on  and  enforced.  The  bank 
retained  no  claim  on  Beall,  it  had  settled  and  surrendered  his 
note,  extinguished  his  debt,  and  it  could  not  have  had,  on  any 
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contingency,  a  right  of  action  against  him.     The  case  of  Gib- 
son  et  al  vs.  Conneryis  widely  different 

Jemigan,  Lawrence  &  Co.,  transferred  the  note  sued  on  as 
collateral  security  only,  to  Stewart  &  Fountain.     The   latter, 
notwithstanding  the  transfer,  held  on  to  the  note  or  other 
evidence  of  debt,  which  they  held  against  Jernigan, Lawrence 
&  Co.     If  they  had  lost  by  the  insolvency  of  the  maker,  or 
by  defences,  the  entire  amount  of  the  note  sued  on,  they 
would  have  been  in  no   worse  condition   than  when  they 
received  the  note.    The  transfer  of  the  note   by  Stewart  & 
Fountain  to   Henry  W.   Conner,  was  a  collateral  security 
also,  and  Hke  Stewart  &  Fountain,  he  would  not  have  been 
placed  in  a  worse  condition   than  he  was  when  he  received 
it,  if  he  had  been  defeated  in  his  suit,  for  he  retained  the  lia* 
bility  which  he  took  it  to  secure.    In  all   such   cases,  the 
creditor  takes  the  security  for  what  it  is  worth,  and  no  more. 
If  he  fails  to  collect  it,  he  still  holds  on  to  his  original  debt 
He  assumes  the  position  of  his  debtor  in  relation  to  the  ma- 
ker of  the  note.    Any  other  rule  would  seem  to  be  extremely 
unjust  and  oppressive  to  the  maker,  who  might  have  a  just 
and  sufficient  defence  against  the  payment  in  the  hands  of 
the  payee.     The  rule  does  not  embarrass  commerce  in  the 
slightest  degree.     The  creditor  knows,  when  he  receives  ne- 
gotiable securities  cis  collaterals^  the  terms  on   which  he  re- 
ceives them,  and  he  should   inform  himself  by  suitable  en- 
quiry, of  their  availableness  in  his  hands,  before  he  incurs  ex- 
pense in  efforts  to  collect  them.    The  case  of  Swift  vs.  Th/- 
son  16  Peters  J 1,  is  a  very  high  authority  as  a  decision  on  the 
point  before  the  Court  in  which  it  was  decided  \  but  that 
point  is  not  the  one  presented  in  the  record  before  us,  nor  in  the 
case  of  Gibson  vs.  Conner,  and  the  only  part  of  the  judgment 
of  the  Court  pronounced  by  Justice  Story,  and  which  is  in- 
sisted on  as  applicable  to  this  case  was  a  mere  obiter  dictum 
of  the  Court,  for  it  was  not  necessary  to  the  decision  of  the 
case. 

The  bill  of  exchange  had  been  accepted  and  the  accep* 
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tance  was  indorsed  to  the  plaintiff,  before  it  became  due,  with- 
out notice  of  anything  in  the  transaction  between  the  parties 
to  the  acceptance  which  would  impeach  its  consideration. 
It  was  taken  in  payment  of  a.promissory  note  due  to  him  by 
parties,  of  whom  the  payee  was  one.  On  the  transfer  of  the 
acceptance  to  the  plaintiff,  he  gave  up  the  note  in  payment  of 
which  he  received  it.  For  this  latter  statement,  see  facts  pre- 
sented by  plaintiff's  counsel  at  page  four,  and  the  protest  of 
Judge  Catron,  in  which  he  says  he  was  "unwilling  to  sanction 
the  introduction  into  the  opinion  of  the  Court,  a  doctrine, 
aside  from  the  case  made  by  the  record,  or  argued  by  coun- 
sel, assuming  to  maintain,  that  a  negotiable  note  or  bill, 
pledged  as  collateral  security  for  a  previous  debt,  is  taken  by 
the  creditor  in  the  due  course  of  trade  5  and  that  he  stands 
on  the  footing  of  him  who  purchases  in  the  market  for  mo- 
ney, or  takes  the  instrument  in  extinguishment  of  a  previous 
debt'*  There  is  nothing  in  the  record  in  that  case  to  show 
that  the  acceptance  was  received  by  the  plaintiff  aa  security 
for  a  pre-existing  debt,  and  yet.  Judge  Story,  in  speaking  of 
a  negotiable  instrument  generally,  remarks,  that  the  Court 
"  are  prepared  to  say,  that  receiving  it  in  payment  of,  or  as 
security  for  a  pre-existing  debt,  is  according  to  the  known 
and  usual  course  of  trade  and  business."  If  Judge  Story  had 
(iraitted  from  his  opinion,  the  expression  **or  as  security  for  a 
pre-existing  debt,"  and  the  arguments  used  by  him  to  support 
it,  the  opinion  pronounced  by  him  would  have  been  warran- 
ted by  the  record  before  him,  and  in  accordance  with  adjudi- 
cated cases,  and  in  authoritative  judgment  of  that  Court,  and 
entitled  to  the  highest  respect  in  all  judicial  tribunals  not 
bound  by  its  decision.  But  an  obiter  dictum  cannot  be  re- 
garded as  authority  any  where.  The  cases  on  thid  point 
have  been  most  ably  revilewed  by  Chancellor  Walworth  in  the 
case  of  Stalker  vs.  McDonaldj  6  Hills  Rep.y  where  he  sus- 
tains fully  the  right  of  the  maker  of  a  negotiable  instrument, 
transferred  to  a  creditor  as  collateral  security,  to  go  into  all 
defences  in  a  suit  by  him,  that  he  could  have  made  agianst 
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the  payee  had  he  been  the  plaintifl.  If  Bird  should  be  com- 
pelled to  pay  the  debt  sued  for  in  this  case,  to  the  prosent 
plaintiff,  (if  his  defence  would  be  good  against  the  payee  were 
he  the  plaintiff,)  he  will  be  subjected  to  great  inconyenience, 
expense  and  probably  to  eventual  loss  to  the  extent  of  the  note 
sued  on,  while,  if  he  were  allowed  to  make  the  defence,  and 
that  defence  should  be  sustained,  the  plaintiff  would  be  only 
remitted  to  the  position  he  occupied  before  he  received  the 
note.  He  has  not  given  up  or  extinguished  the  debt  of 
Wright  I  think,  therefore,  that  according  to  the  law,  reason 
and  justice  of  the  case,  he  ought  to  be  allowed  to  go  into  his 
defence,  that  the  plaintiff  holds  the  note  under  circmnstan- 
ces  which  admit  the  defence. 

There  was  no  division  of  opinion  in  the  Court  on  the  point 
made  in  the  argument  and  insisted  on,  as  within  one  of 
the  exceptions  to  the  charge  of  tfie  Court  to  the  jury  brought 
up  in  the  record  before  us,  to  wit:  that  the  charge  was  not 
justified  by  the  facts  in  the  proof  in  this,  that  the  proof 
did  not  warrant  the  Court  to  say  to  the  jury,  that  if  the  con- 
sideration of  said  note  was  for  the  services  of  the  payee,  in 
influencing  or  attempting  to  influence  the  members  of  the 
Legislature  by  personaF  solicitation,  or  any  such  means,  to 
vote  for  the  pardon  of  a  condemned  criminal,  it  was  absolute- 
ly void,  and  that  it  made  no  difference  whether  the  pmon 
employed  was  an  attorney  or  not  The  objection  was  that 
there  was  no  evidence  that  the  note  was  to  be  given  on  the 
pardon  of  a  condemned  criminal.  The  testimony  is,  that 
the  note  was  given  in  Mil  ledge ville,  and  that  the  payee  ren- 
dered services  for  it,  with  various  persons ;  the  service  was 
such  professional  service  as  an  attorney  would  render  in  ex- 
plaining legal  principles  to  those  unacquainted  with  diem ; 
the  payee  did  not  influence  any  person  that  he  knew  of, 
though  he  used  all  lawful  means  to  do  so  with  various  mem- 
bers of  the  Greorgia  L^slature,  by  reading  testimony  and 
explaining  and  arguing  its  legal  effects  to  them.  Sudi  was 
the  consideration  for  which  the  note  was  giv^i.    It  was  for 
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inflneociiig  or  attempting  to  influence  members  of  the  Leg- 
idalore ;  that  influence  was  exerted  by  reading  testimony 
and  explaining  and  arguing  its  legal  efiects  to  thenu  It  was 
Ihflo,  clearly  inferable  from  this  evidence  that  there  was  some 
matter  or  thing  before  the  Legislature  on  which  it  had  to  pasa 
It  was  a  matter  in  which  evidence  of  some  sort  and  for  some 
purpose  was  before  the  members.  It  was  not  usual  for  the 
Genefal  Assembly  to  call  for  evidence  to  enlighten  them  in 
reference  to  matters  connected  with  their  ordinary  duties  of 
Legiahition.  It  is  sometimes  done  in  special  cases.  But 
the  law  requires  that  the  judges,  on  the  trial  of  persons  for 
capital  offences,  and  for  offences,  the  punishment  of  which 
is  confinement  in  the  penitentiary  for  one  or  more  years,  to 
take  or  cause  to  be  taken  down  in  writing,  a  memorandum 
of  the  testimony  of  all  witnesses,  who  testify  on  the  trial,  and 
on  eonrietion  of  the  party  arrested,  the  evidence  given  on  the 
trial  is  to  be  recorded. 

A  certified  copy  of  this  evidence  is  required  by  statute  to 
accompany  all  applications  for  pardon.  By  the  Constitution, 
die  Leq^atore  has  the  power  to  grant  pardons  for  treason 
and  nsurder,  and  fiir  no  other  offences  against  the  criminal 
laws.  The  Court  had  a  right  to  charge  upon  the  issue  before 
the  jury  with  reference  to  the  facts  and  the  law,  expressing  or 
intimating  no  opinion,  however,  as  to  what  has  or  has  not 
been  proved,  (xr  as  to  the  guilt  of  the  accused.  Assuming 
then,  that  the  Court's  cha]:ge  to  the  jury  was  justified  by  the 
proofs  before  it,  I  shall  not  consider  whether  it  was  right  in 
point  of  law.  It  is  insisted  that  the  influencing  or  attempting 
to  influence,  for  a  consideration,  members  of  the  Legislature 
to  vote  fi>r  the  pardon  of  a  condemned  criminal,  is  not  illegal, 
and  that  a  note  given  for  such  service  is  not  void  between  the 
original  parties,  or  if  the  note  be  transferred,  it  is  not  void,  on 
that  account,  in  the  hands  of  a  holder,  under  whatever  circum* 
stances  he  may  hold  it  I  am  of  opinion  that  a  note  given 
for  such  a  consideration  is  void.  I  think  it  is  void  because  it 
is  against  public  policy. 
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If  our  laws  are  wise  and  necessary  to  the  publfc  safety,  they 
*  ought  to  be  executed.  They  are  to  be  prestimed  to  be  wise 
and  necessary,  as  long  as  they  are  on  the  statute  book.  If 
they  are  unwise  and  unnecessary,  they  ought  to  be  ropealed. 
If  a  man  violate  a  public  law,  as  the  law  against  murder,  and 
is  prosecuted  for  it,  and  is  found  guilty  by  the  jury,  andaf* 
ter  exhausting  all  legal  means  of  escape  from  the  verdict  of 
the  jury,  or  acquiescing  in  its  justice,  receives  the  sentence  of 
the  law,  and  appHes  to  the  competent  authority  for  a  pardon, 
the  question  with  those  who  hare  th6  power  of  pardon  shotild 
be,  whether  there  is  any  thing  in  the  circumstances  of  his 
case,  which  should  make  the  law  against  murder  a  nullity, 
as  to  him.  When  convicted  by  a  jury,  he  is  gttiUy,  and  he 
must  remain  so,  unless  judgment  be  arrested,  or  a  new  trial 
be  granted  to  him.  When  he  receives  the  scnolence  of  the 
law,  his  rights,  as  to  defence  against  the  accusation  and-  to 
exemption  from  punishment,  cease.  His  gxiitt  is  a  veril^r,  and 
his  punishment  follows.  Those  with  whom  the  people  have 
entrusted  the  power  of  pardon,  may  remit  his  punisbment 
and  let  him  go.  If  they  do  this,  it  is  not  in  eonsequfeneb  of 
any  right  which  remains  in  the  oenvict  It  is  the  work  of 
mercy.  It  is  the  pardon  of  a  guilty  man.  Those  whose  high 
constitutional  duty  it  is  to  exercise  this  power,  will  alwtays, 
no  doubt,  act  with  great  deliberation,  and  exercise  thor  soand- 
est  judgment,  and  determine  whether  the  safety  of  society 
win  admit  of  the  pardon ;  for  a  false  notion  of  mercy:  to  the 
the  siipplicating  convict,  may  be  a  great  outrage  upon  soeiety. 
It  may  encourage  wicked  men,  who  meditate  the  most  seri- 
ous offences  against  society,  to  hope  that  if  tbey- should  per- 
petrate the  crime,  and  be  detected  and  convided,  pfttfaetieJind 
influential  appeals  to  the  pardoning  power  might  a6  opBtate 
on  its  sympathies  as  to  secure  their  ultimate  eseafefinmiviin- 

^  ishment    Public  policy,  then,  which  eertlinlyitmnld  not  for- 
bid a  consultation  and  conversations  between  » mental  of 

'    the  Legislature,  and  persons  who  are  not  members^  oa '  the 
subject,  to  obtain  the  benefit  of  a  friend's  judgftfent^'sequires 
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that  apptals  from  mercenaiy  men,  who  present  themaelves 
as  diamerested  zealots  in  the  cause  of  mercy  and  justice, 
shottid  not  be  tolerated.  The  members  of  the  Legislature, 
who  are  enquirers  after  truth,  and  anxious  to  discharge  their 
responsible  duties  Co  the  country,  cannot  tell,  when  they  are 
approached  by  a  gentleman  on  the  subject  of  a  pardon,  wheth- 
er he  is  a  disinterested  person,  or  one  feed  to  obtain  a  pardon. 
The  o|»nion  of  the  latter  is  worth  nothing,  while  the  views  of 
the  farmer  might  be  entitled  to  great  consideration. 

The  payee  of  the  note  sued  on,  says  that  he  does  not  rec- 
ollect the  precise  language  used  by  him  in  his  intercourse  with 
the  members/ 'but  it  was  such  as  one  gentleman  would  use  to 
another  in  discussing  the  merits  of  a  subject  Unquestiona- 
bly it  was,  for  he  would  not  have  approached  a  member  in 
any  other  manner,  and  the  greater  the  injury  to  the  public  in- 
terest, for  had  be  said  to  him,  I  am  employed  to  obtain  a  par- 
don in  this  case,  it  will  be  much  to  my  interests  if  you  will 
vote  for  it,  and  proceed  to  read  and  explain  the  evideace,  and 
aigue  the  case,  it  would  be  so  open  an  attempt  to  cause  him  to 
swerve  from  his  duty,  as  to  amount  to  an  insult  The  payee 
of  the  note  says  he  read  and  explained  the  evidence,  and  ar- 
gued its  1<^1  effects  to  members.  His  services  were  such  as 
an  attorney  would  render  in  explaining  legal  principles  to 
those  unacquainted  with  them. 

How  would  an  attorney  explain  legal  principles,  as  an,  at- 
torney in  a  oaoae  ?  In  such  a  manner,  of  course,  as  aiiits 
the  side  of  the  cause  he  is  advocating*  He  does  not  argue 
tlwm  before  the  Legislature,  where  there  are  many  lawyers, 
bat  to  members'  unacquainted  with  legal  principles,  outside 
of  the  Legislature.  He  treats  the  Legislators  as  triors  of  the 
case  again,  but  does  not  appear  before  the  body,  but  plies  the 
judges  and  jurors  sepamtely  with  his  explanations  and  argu- 
ments. It  is  said  that  the  applicant  had  the  right  to  be  repre- 
sented by  attorney.  A  condemned  criminal  has  no  such 
right  When  on  his  trial,  he  enjoyed  the  great  constitutional 
privilege  of  being  heard  by  himself  or  his  counsel,  or  both* 
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There  is  great  danger  to  the  public  safety  and  interests  in 
allowing  cases  to  be  argued  firom  day  to  day,  before  the  Leg- 
islature as  though  the  convict  were  on  his  trial  The  Legisr 
lature  has  no  judicial  powers,  and  it  cannot  organize  itself 
constitutionally,  into  an  appellate  judicial  tribunal  to  hear  the 
case  again.  It  is  said,  the  evidence  is  taken  down,  and  is 
required  to  accompany  the  application  for  a  pardon,  and  if  the 
Legislature  cannot  enquire  into  the  guilt  of  the  party,  why 
send  the  evidence?  The  answer  is  easy.  To  enable  the 
Legislature  to  determine  for  themselves  whether  there  is  any 
thing  in  the  circumstances  of  the  case  that,  in  the  judgment 
of  the  General  Assembly,  commends  him,  though  guilty,  to 
their  mercy.  And  again,  it  sometimes,  but  very  seldom  hap- 
pens, that  evidence  comes  to  light  after  the  conviction  and 
sentence  and  the  adjournment  of  Court,  which  could  not  have 
been  discovered  or  had  by  any  possible  diligence  on  the  trial, 
which,  taken  in  connection  with  the  evidence,  very  probably 
(a  strong  probability)  would  have  produced  an  acquittal 

It  is  said  that  a  citizen  may  take  a  fee  to  procure  legislation 
on  any  subject,  and  in  support  of  private  claima  I  concede 
it  with  this  explanation  If  either  house  of  the  L^islature 
agree  to  hear  evidence  and  aigument  in  support  of  a  private 
claim,  or  any  proposed  measure,  before  the  house  or  a  com- 
mittee of  the  house,  I  have  no  doubt  that  public  policy  is  not 
in  the  slightest  degree  infringed,  by  the  employment  of  coun- 
sel to  present  and  explain  the  claim  or  other  matter  before 
the  house  or  committee.  But  it  is  otherwise,  if  the  parties 
choose  to  employ  counsel  to  approach  individual  members 
with  aiguments  privately.  The  same  arguments,  if  made 
publicly,  other  members  might  answer  and  refuta  I  migjit 
point  to  the  circumstances  attending  the  passage  of  the  Ya- 
zoo Act,  to  show  how  dangerous  to  the  public  interests  merce- 
nary lobby  members  are,  and  how  necessary  it  is  to  keep  the 
fountain  of  the  law  pure,  and  to  allow  no  hands  to  dabble 
therein,  except  those  who  carry  with  them  the  authority  of 
the  people. 
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The  principle  contended  for  by  the  defendants  in  error,  was 
long  ago  decided  in  England  by  Lord  Elden,  in  the  case  of 
Norman  vs.  Cole,  3  Espina&se  253.  In  delivering  the  opinion 
Lord  Elden  said  that  ^when  a  person  interposes  his  interest 
and  good  offices  to  procure  a  pardon,  it  ought  to  be  done 
gratuitously,  and  not  for  money;  the  doing  an  act  of  that  de- 
scription should  proceed  from  pure  motives,  not  from  pecuni* 
aryones.'*  See  H\aOy  HutTifield  va.  OvMrn^lth  Watts^  15«. 
The  case  of  Formby  vs.  Pryar,  15/A  Geo.  Bep.^  258,  is  no 
precedent  nor  authority  for  the  plaintiff  in  error  in  this  case. 
That  was  an  application  to  the  Governor  for  a  pardon.  The 
application  here  was  to  the  General  Assembly.  In  that  case, 
the  Governor  allowed  the  party  appljring,  to  submit  evidence 
to  him.  In  this  case,  the  General  Assembly  allowed  no  such 
thing ;  if  it  did,  it  does  not  appear. 

In  that  case,  the  Governor  allowed  no  evidence  of  the  inno- 
cence of  the  party,  but  the  evidence  was  consistent  with  the 
guilt  of  the  convict,  but  went  to  establish  facts  and  circum- 
stances to  bring  the  case  within  the  legitimate  purposes  of 
the  pardoning  power.  Here  it  does  not  appear  that  there  was 
any  evidence  but  that  given  on  the  trial,  and  communicated 
under  the  statute,  with  the  application  for  the  pardon,  and  it 
is  clearly  inferable,  from  the  evidence,  that  the  effort  to  influ- 
ence members  to  vote  for  the  pardon,  was  to  prove  that  the 
convicted  person  was  not  guilty ;  a  position  that  the  pardon- 
ing power  ought  not  to  allow,  and  a  fact  that  it  should  not 
pennit  to  be  controverted  There  the  evidence  and  argument, 
if  any,  was  before  the  pardoning  power,  the  whole  power  be- 
ing in  the  Governor,  here  it  wsus  not  to  the  body  having  the 
power  of  pardon,  but  to  individual  constituent  members  of 
that  body,  separate  and  apart,  or  at  least,  not  assembled  as  an 
organized  body,  there  the  evidence  was  read  and  expounded. 
When  I  say  the  guilt  of  the  party  is  a  fact  that  the  pardoning 
power  should  not  allow  to  be  controverted,  I  do  not  mean  that 
it  is  a  matter  on  which  they  should  not  exercise  their  own 
judgment  from  the  evidence  before  them,  for  it  might  happen 
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that  in  the  minds  of  Legislators,  the  evidence  of  guilt  to  war- 
rant the  conviction  was  so  slight  as  to  imply,  strongly,  tHat  it 
must  have  been  produced  by  unjustifiable  causes.  Organ- 
ized as  our  judiciary  is,  however,  such  cases  can  seldom,  if 
ever  arise.  I  mean  that  the  Legislature  should  not  re-try  the 
case.  But  it  is  replied,  shall  an  innocent  man  be  punished. 
Unquestionably  no.  But  if  he  be  innocent,  the  majority  of 
a  body,  composed  of  upwards  of  two  hundred  enlightened 
men,  will  easily  discern  it,  without  extraneous  aid.  But  the 
pardoning  power  was  conferred  on  a  constituent  part  of  the 
government,  mainly  for  the  pardoning  of  the  guilty.  In  the 
exercise  of  the  power,  fiuictionaries  entrusted  with  it,  should 
never  forget  that  the  pardon  of  the  convict,  in  this  particular 
instance,  is  equivalent  to  the  repeal  of  the  law  against  the 
crime,  as  to  him.  There  should  be  strong  reasons  for  it,  such 
as  that  by  the  pardon  the  government  would  derive  infor- 
.mation  in  respect  to  other  offenders,  more  important  to  the 
interest  and  safety  of  the  country  than  the  punishment  of 
that  individual;  that,  though  guilty,  and  the  convict  was  of 
sufficient  mind  and  age  to  be  capable  of  committing  a  crime, 
yet  he  was  of  a  capacity  so  weak,  and  an  age  so  tender,  that 
he  was  made  the  dupe  of  stronger  minded,  depraved  men ; 
.or,  as  in  cases  of  riot,  resulting  in  murder  or  other  high  crime, 
,  whqn  the  outrage  was  planned  and  gotten  up  by  a  part  of 
those  only  convicted,  and  others  were  unwittingly  led  into  it 
or  too  weak  to  resist  tumiiltuous  appeals  to  join,  and  in.  all 
such  cases,  then  it  might  be  considered  that  the  punishment 
,of  the  principal  offenders  alone  would  answer  all  the  objects 
of  puni3hment.  It  is  unnecessary  to  attempt  to  state  all  the 
multitudinous  cases  in  which  it  would  be  proper  to  ]>ardon  a 
convicted  man.  It  is  sufficient  for  me  to  say,  in  condtision, 
that  I  consider  it  opposed  to  the  best  and  wisest  public  ^xdicy, 
to  permit  men,  for  pay,  to  attempt  to  impress  the  mind  of  the 
pardoning  power,  either  for  or  against  the  exeriise  of  that 
power^  in  any  case ;  that  it  ought  to  be  left  free  to  act  on  its 
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own  impressions  of  the  public  good,  uninfluenced  by  the  im- 
portunities of  interested  and  paid  agents,  and  that  I  am,  of 
coarse,  for  afiirming  the  judgment  of  the  Court  below. 


No.  47. — ^Mark  a.  Cooper,  plaintiff  in  error,  vs.  George 
YoiTNG,  Superintendent  of  the  Western  &  Atlantic  Rail- 
road, defendant  in  error. 

Evidence  of  loss  of  profits  by  the  necessary  suspension  of  Iron  Works  in  con- 
«>equence  of  the  failure  of  a  common  carrier  to  deliver  coal  according  to  con- 
tract, is  inadmissible  in  an  action  against  said  carrier  for  a  failure  to  transport 
and  deliver  under  his  contract. 

Case,  from  Fulton  Superior  Court.  Tried  before  Judge 
Hammond,  at  October  Term,  1856. 

This  was  an  action  brought  by  Mark  A.  Cooper,  against 
George  Young,  as  superintendent  of  the  Western  and  Atlan- 
tic railroad,  to  recover  damages  alleged  to  have  been  sus- 
tained by  reason  of  the  failure  of  defendant  to  transport  by 
railroad  and  deliver  a  certain  quantity  of  stone  coal  at  the 
times  and  places,  and  in  the  quantities,  which  defendant  un- 
dertook to  do. 

The  plaintiflfin  his  declaration  averred  that,  in  the  summer 
of  1852,  defendant'  undertook  and  promised  to  transport  from 
Chattanooga,  Tennessee,  and  to  deliver  to  him  at  Etowah, 
Cass  county,  Georgia,  for  the  use  of  his  iron  mills,  one 
car  load  of  stone  coal  per  day.  That  during  the  month  of 
December  of  that  year,  he  failed  to  deliver  said  coal  as  per 
contract,  whereby  plaintiff's  rolling  mills  ceased  operations 
k  for  the  most  part  of  said  month,  and  that  he  sustained  dam- 
age thereby  to  the  amount  of  three  thousand  dollars. 
The  defendant  pleaded :  1st.  The  general  issue.    2d.  That 
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if  such  contract  as  that  alleged  was  ever  made,  it  was  by 
some  one  having  no  authority  so  to  do,  and  without  consid- 
eration, the  said  plaintiff  having  paid  or  tendered  no  part  of 
the  freight  SA  That  if  any  coal  was  ever  received  by  said 
railroad,  the  same  was  duly  transported  and  delivqd  at  the 
place  of  destination,  within  a  reasonable  time  after  it  was  re- 
ceived ;  and  if  it  was  not,  it  was  because  said  railroad  and  its 
officers  had  not  the  means  of  transporting  the  same. 

Plaintiff,  upon  trial,  offered  the  depositions  of  two  witnesses^ 
who  were  employed  and  engaged  in  and  about  hiB  iroa 
manufactory,  in  December,  1852,  who  testified  that  the  oper* 
ations  of  the  establishment  were  suspended  for  sometime 
during  that  month,  in  consequence  of  the  failure  of  the 
railroad  to  deliver  coal;  that  the  heating  furnaces  of  the  roll* 
ing  mill  was  stopped  for  five  days,  and  the  puddling  fur- 
naces, the  whole  of  the  month;  that  the  lo9s  sustained  by  the 
stoppage  of  the  rolling  furnaces  was  about  seventy  dollars  per 
day,  and  of  the  heating  furnaces  about  one  hundred  and  six* 
ty  dollars  per  day.  This  estimate  of  loss  was  based  upon  a 
calculation  of  the  number  of  tons  of  iron  each  furnace  would 
produce  daily,  if  in  operation,  the  value  of  said  iron,  and  the 
net  profits  on  each  ton  manufactured. 

The  Court,  upon  motion  of  defendant's  counsel,  ruled  out 
and  rejected  all  that  part  of  the  depositions  relating  to  the 
loss  of  profits  sustained  by  plaintiff  in  consequence  of  the 
stoppage  of  his  mills,  and  the  estimate  based  upon  profits 
plaintiff  would  have  made  if  his  mills  had  been  in  full  oper- 
ation. 

To  which  ruling  and  decision,  counsel  for  plaintiff  excep- 
ted, and  thereupon  tendered  his  bill  of  exceptions,  &c 

Thos.  L.  Coofbr,  for  plaintiff  in  error. 

OvERBY  &  Bleckley,  for  defendant  in  error. 
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suit  is  institated  against  the  defendant,  as  a  common 
carrier,  for  the  non-deliyery  of  stone  coal,  which  he  had  un« 
deitakmi  to;cany  for  the  plaintiff  from  Chattanooga,  in  Ten- 
nessee, to  Etowah,  in  Cass  county  Geoigia.    The  plaintiff  is 
engaged  extensively  in  the  manu&cture  of  iron,  and  relies  for 
his  supply  of  coal,  to  carry  on  his  operations,  on  that  which 
is  carried  by  railroad  from  Chattanooga  to  the  neighborhood 
of  his  works.    The  coal  belonged  to  plaintiff,  the  defendant 
was  to  transport  it    It  is  allied,  that  by  reason  of  the  failure 
of  defendant  to  carry  the  coal  according  to  contract,  the  plain- 
tiff  was  obliged  to  suspend  his  work,  and  that,  by  reason  of 
that  suspension,  he  failed  to  make  a  certain  amount  of  per 
diem  profit,  and  this  loss  of  profit,  he  insists,  is  the  measure 
of  his  damages.    He  offered  proof  of  these  profits,  which  was 
objected  to  by  the  defendant's  counsel,  and  the  decision  of  the 
Court  sustaining  the  objection,  is  the  only  error  complained 
of  in  the  record.    The  soundness  of  the  decision  in  law,  de- 
pends on  the  rule  by  which   damages  are  to  be  assMsed 
against  common  carriers,  for  non-delivery  of  articles  commit- 
ted to  them,  at  the  time  and  place  stipulated  for  their  delivery 
The  general  rule  is,  that  if  a  conunon  carrier  feil  to  deliv- 
er goods  according  to  contract,  he  is  liable  for  the  value  of 
the  goods  at  the  time  and  place  at  which  he  engaged  to  de> 
liver  them.    The  rule  is  an  easy  and  simple  one.    It  is  just 
to  the  owner,  and  does  no  injustice  to  the  carrier.    Sedgw. 
on  the  MtoM.  of  Dam.  355  AngL  on  Car.  460,  Edward  on 
BaUvenij  570.    In  such  cases  the  carrier  deducts  from  the 
value  at  the  place  of  destination,  the  freight  for  transporting 
them  and  pays  the  balance.    The  owner  gets  his  profit,  and 
the  carrier  gets  his  freight    But  if  there  be  no  trade  in  the 
article  transported  at  the  place  of  destination,  and  nothing  of 
the  kind  can  be  purchased  there  ;  and  the  owner  wishes  it 
for  consumption  in  carrying  on  his  business,  and  cannot  pro- 
ceed without  it,  what  is  the  rule  ?    We  know  of  no  rule  ma- 
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king  the  carrier  liable  for  the  lotm  of  profite  in  the  8ale.of  .ar- 
ticles to  be  manufactured  of  materials  delivered  to  him  for 
transportation,  if  he  should  fail  to  deliver  them.       -^ 
'  When  he  undertakes  as  a  common  carrier,  he  undertakes 
in  view  of  the  liability  which  the  law  annexes  to  the  charac- 
ter 6f  rommon  carriers,  for  a  breach  of  their  contracts  ;  and 
the  owner,  when  he  commits  his  goods  to  him,  does  it  like* 
Wise  tvith  a  view  to  the  redress  which  the  law  entitle8:him  to 
against  the  carrier,  ff  he  make  default    But  because  there  is 
no  trade  in  the  article  delivered  to  be  carried  at  the  place  of 
destination,  it  is  no  reason  that  the  carrier  should  not  be  lia* 
bleforthe  breach  of  his  contract    The  plaintiff  is  injured, 
and  seriously* injured  by  his  default    In  the  case  before  us 
thd  plaintiff  is  engaged  at  heavy  expense,  in  the  mamifac-* 
ture  of  Iron  ;  and  coal  is  essential  to  the  carrying  on,  of  bis 
business.     His  works  are  constructed  for  the  use  of  coal,  and 
a  failure  in  a  regular  supply,  subjects' him  to  serious  losses. 
If  there  be  no  market  at  the  place  at  which  the  coal  -was  to 
be  delivered  to  the  plaintiff,  fiom  which   he  mi^t  supply 
himself,  he  must  resort  to  some  other  mode  of  transportatioQ 
however  expensive,  or  stop  his  wo*ks.    In  the  case  of  (yCon^ 
neTy  vs.  Foster f  lOth  fVatt  418  cited  in  Sedgwiek  on  Dam. 
.357,  the  defendant  was  sued  for  damages  for  refusing  to 
transport  wheat  from  Pittsburgh  to  Philadelphia,  aeoording 
to  cotitract.    The  transportation  was  prevented  by  the  ap* 
proaching  freezing  of  the  canal.    The  defendant  -conlended 
that  the  measure  of  damages  was  the  price  agreed  on  for  the 
freight,  and  that  for  which  the  carriage  by  otbeis  might  have 
been  obtained  ;  and  the  Court  held  that  Aiis*  would  belbe 
rule,  if  the  plaintiff  could  have  obtained  another  coaveyttnec 
There  being  a  market  for  wheat  at  Pittsburg,  aenirell -as  Pkft. 
adelphia,  the  Court  held,"  the  rulet)f  damages  to  be  the  diff- 
erence between  the  value  of  wheat  at  Pittsburgh^  wiA  die 
/reight  added,  and  its'vahie  at  Philadelphia. 
'    In  estimating  the  damages  in  cases  when  the  antcte*  to  te 
ffanspohefl  cannot  be  purchased  at  the  placaof  idtMinatioBy 
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and  the  carrier  who  has  contracted  to  cany  it  has  the  exclu- 
sive right  of  transportation  by  the  cheapest  mode,  the  differ- 
ence between  the  price  agreed  upon  or  usual  by  that  mode 
and  the  terms  on  which  others  would  carry  it  by  other  modes 
of  transportation,  ought  to  be  considered,  and  in  this  case 
and  all  like  it,  it  might  not  be  improper  to  admit  additionally, 
evidence  of  losses  by  the  expense  of  hands, &c.,  during  a  nec- 
essary suspension  of  business  occasioned  by  the  default  of 
the  carrier,  for  a  period  during  which  the  plaintiff,  by  ordi- 
nary diligence, could  not  supply  himself  by  other  means  with 
the  article  agreed  to  be  carried. 

It  is  proper  for  me  to  remark  that  the  rule  as  to  the  meas- 
ure of  damages  in  this  case  was  not  very  fully  discussed  by 
us,  as  it  was  not  necessary  for  the  decision  of  the  question 
presented  in  the  record,  to  go  beyond  the  particular  measure 
of  damages,  insisted  on  by  the  plaintiff 

We  know  of  no  rule  which  subjects  a  common  carrier  to  a 
higher  measure  of  damages,  for  a  breach  of  his  contract,  than 
the  amount  of  profits  which  the  owner  might  have  made,  over 
the  freight  and  cost,  by  a  sale  at  tlife  time  and  place  at  which 
the  article  or  goods  to  be  transported  were  to  be  delivered, 
provided  there  be  a  market  for  the  article  there.  In  case 
there  be  no  market  for  the  commodity  or  goods,  and  the 
owner  requires  them  for  his  own  use,  I  do  not  see  wliy  the 
rule  should  not  be  modified  to  suit  the  justice  of  the  case,  but 
it  cannot,  in  our  judgment,  be  so  modified  as  to  hold  that  the 
carrier  shall  be  liable  for  the  profits  which  the  owner  might 
have  realized  by  the  sale  of  articles  into  which  he  might 
manufacture  them.  Such  a  rule  would  make  the  carrier  an 
insurer  against  all  casualties  in  the  process  of  manufacturing. 

Several  cases  have  been  relied  on  to  establish  the  propo- 
sition contended  for,  but  none  of  them,  in  our  judgment,  sus- 
tains it  The  case  of  Mastalom  against  the  Mayor  of 
Brooklin,  7  HilFsNew  York  Reports,  Sedgwick  on  Dam,,74, 
was  not  the  case  of  a  carrier,  but  it  was  the  ordinary  case  of 
an  agreement  to  purchase  at  stipulated  prices,  marble  to  be 
yoL.  xxu  18. 
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delivered  as  agreed  upon  in  the  contract  The  seller  of  the 
marble  had  to  purchase  it  The  agreement  had  all  the  es- 
sential parts  of  a  contract  One  party  had  no  right  to  disaf- 
firm and  annul  it  without  the  consent  of  the  other. 

If  the  plaintiff  in  that  action  had  been  a  defendant,  and  the 
suit  had  been  for  a  failure  to  deliver  the  marble  agreeably  to 
his  contract  of  sale,  he  could  not  have  discharged  himself 
from  liability,  by  alleging  that  he  could  not  himself  purchase 
the  marble  at  any  price,  but  he  would  have  been  held  to  the 
contract,  and  the  damages  to  which  he  would  have  been  sub- 
jected, would  have  been  the  difference  between  the  price  at 
which  he  had  contracted  to  sell  it,  and  the  price  that  the 
plaintiff  had,  or  would  have  had  to  pay  for  it,  however  enor- 
mous, if  it  was  a  price,  and  no  greater,  at  which  the  same 
quality  of  marble  could  be  obtained,  by  the  use  of  due  pru- 
dence and  diligence.  If  one  of  the  elements  of  a  contract  be 
mutuality  of  obligation,  the  other  party  was  certainly  liable 
for  a  breach,  from  whatever  cause,  except  the  fault  of  the 
plaintiff,  and  he  could  noUexcuse  himself  by  his  abandoning 
or  suspending  the  work  on  which  he  intended  to  use  the 
marble. 

But  the  action  in  this  case  was  not  instituted  for  a  breach 
of  the  sale  of  coal  at  a  stipulated  price  to  be  delivered  at  that 
place.  Had  it  been,  the  measure  of  damages  would  have 
been  the  difference  between  the  market  price  at  that  place 
and  the  stipulated  price,  without  reference  to  its  value  else- 
where. 

The  rule  which  I  have  suggested  as  the  proper  one  for  the 
measure  of  damages  against  a  carrier  who  has  the  exclusive 
right  of  transportation  by  the  cheapest  mode,  at  the  suit  of  a 
person  engaged  extensively  in  manufacturing,  and  who,  from 
the  breach  of  the  contract  for  carrying  the  article  necessary  to 
him  in  his  business,  by  the  carrier,  has  been  compelled  to 
suspend  his  operations,  seems  to  meet  the  justice  of  the  case 
more  nearly  than  any  that  occurs  to  my  mind. 

Judgment  affirmed. 
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No.  48. — ^JoHN  W.  Powell,  Ex'r.  plaintiff  in  error,  vs.  J. 

D.  Brown,  defendant  in  error. 

[1.]  A  denial  of  the  insolvency  of  a  firm  on  whose  insolvency  the  equity  of  a 
cause,  in  some  measure,  depends,  when  made  on  knowledge,  information  and 
belief,  with  a  positive  averment  of  its  solvency,  is  not  sofflcient  to  au- 
thorise the  dissolution  of  an  injunction  granted  by  the  Chancellor. 

[2.J  An  executor  who  answers  mainly  on  knowledge,  information  and  belief, 
and  whose  representative  character,  generally,  shows  that  he  can  have  no 
positive  knowledge,  cannot  displace  the  equity  of  abillso  as  to  entitle  him  to 
a  dissolution  of  the  injunction,  without  proof  to  sustain  his  belief. 

In  Equity,  from  Coweta  Superior  Court  Decision,  on  mo- 
tion to  dissolve  injunction,  by  Judge  Hammond,  at  chambers, 
2d  January,  1857. 

This  was  a  bill  filed  by  Jeremiah  D.  Brown,  against  John 
W.  Powell,  executor  of  William  B.  Brown,  deceased,  for  in- 
junction, discovery,  and  relieC 

The  allegations  are,  that  prior  to  the  year  1854,  William  B. 
Brown  was  engaged  in  merchandising  in  the  town  of  New- 
nan.  That  on  the  28th  day  of  February,  1854,  a  partner- 
ship was  formed  between  said  William  B.  Brown,  Samuel 
R.  Bevis,  and  complainant,  under  the  name  and  firm  of 
Browriy  Bevis  §•  Broion  ;  that  the  stock  of  goods  on  hand  and 
owned  individually  by  Wm.  B.  Brown,  was  taken  by  the 
new  firm  at  seven  thousand  five  hundred  dollars ;  that  Be- 
vis und  Jeremiah  D.  Brown  were  to  pay  to  W.  B.  B.  each, 
the  sum  of  two  thousand  five  hundred  dollars  for  two- 
thirds  the  value  of  said  goods,  thus  bought  from  him  ;  that 
about  the  13th  January,  1855,  Bevis  retired  from  the  business, 
and  complainant  and  his  brother,  Wm.  B.  Brown,  bought 
him  out  and  continued  business  under  the  firm  of  J.  D.  & 
W.  B.  Brown.  Bevis  had  paid  W.  B.  Brown  the  sum  of 
eight  hundred  dollars  in  part,  on  his  indebtedness  for  the 
stock  bought  from  him.  And  the  terms  upon  which  Bevis 
sold  out  were,  that  he  would  relinquish  and  convey  all  his 
interest  in  said  firm,  upon  being  repaid  the  eight  hundred 
dollars  with  interest,  which  he  had  paid  to  Wm.  B.  Brown, 
and  allow  him  his  store  account  and  about  four  hundred 
dollars  for  his  services  rendered  during  the  time  he  was  in 
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the  store.  In  effecting  this  arrangement  complainant  and 
defendant's  testator  gave  to  Bevis  their  note  jomtly  for  about 
twelve  hundred  and  thirty-four  dollars,  eight  hundred  of 
which  was  for  the  amount  he  had,  as  above  stated,  paid  for 
stock,  and  complainant  and  his  brother,  the  defendant's  tes- 
tator, became  equal  and  joint  partners.  That  there  never 
was  any  settlement  or  adjustment  of  said  note,  and  complain- 
ant has  been  sued  thereon  since  his  brother's  death. 

The  bill  further  chaises  that  the  firm  of  Brown,  Bevis  & 
Brown,  was  indebted  to  complainant  at  the  time  of  its  disso- 
lution, about  the  sum  of  four  hundred  and  sixty-eight  dollars 
and  seventy  cents;  and  that  the  new  firm  of  Brown  &  Brown 
was  indebted  at  the  time  of  the  death  of  W.  B.  Brown,  to 
complainant  the  sum  of  two  thousand  three  hundred  and 
seventy-two  dollars;  and  that  Wm.  B.  Brown  at  the  time  of 
his  death  was  individually  indebted  to  said  firm  of  Brown 
&  Brown  the  sum  of  two  thousand  two  hundred  and  seventy- 
one  dollars  and  thirty-two  cents,  and  that  he  was  indebted  to 
complainant  individually  about  one  thousand  six  hundred 
and  ninety-eight  dollars.  That  there  is  still  outstanding 
debts  against  the  firm  of  Brown  Sf  Browrij  amounting  to 
about  seven  thousand  two  hundred  and  thirty-six  dollars  and 
eighty-six  cents.  That  said  firm  is  insolvent  That  the  said 
William  B.  Brown  died  the  30th  of  July,  1855,  and  the  duty 
of  settling  and  winding  up  the  business  of  said  firm  has 
devolved  upon  complainant  That  John  W.  Powell,  the  de- 
fendant, is  the  executor  of  the  last  will  of  said  William  B., 
and  soon  after  his  qualification,  filed  his  bill  in  equity,  to 
marshal  the  estate  of  his  testator,  and  in  which  he  avers  that 
the  estate  of  his  testator  is  insolvent j  and  which  complainant 
also  charges  to  be  the  fact  Powell  the  executor,  has  com- 
menced his  action  at  law  against  complainant,  and  has  on 
the  first  trial  recovered  a  judgment  for  the  sum  of  three  thou- 
send  eight  hundred  and  forty-two  dollars  and  eighty-six  cents, 
from  which,  complainant  has  appealed.  That  said  claim  is 
made  up  of  three  items;  one  of  two  thousand  five  hundred 
dollars,  complainant's  share  of  the  stock  of  goods  sold  by  tes- 
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tator  to  the  firm  of  Brotvn  Bevis  ^  Brown  /  one  thousand 
two  hundred  and  fifty  dollars,  being  the  one  half  ot  Bevis' 
share,  and  which  was  received  and  bought  by  the  new  firm 
of  Bromn  fy  Brown,  and  some  two  hundred  and  twenty  dol- 
lars for  board,  &c.  Complainant  charges  that  there  was  a 
great  error  and  mistake  made  in  the  inventory  of  the  goods 
on  hand  at  the  time  he  and  Bevis  went  in  with  his  brother? 
and  that  instead  of  seven  thousand  five  hundred  dollars,  there 
was  not  more  than  four  thousand  five  hundred  dollaurs  worth 
on  hand  at  the  time ;  and  that  his  services  for  winding  up 
the  affairs  of  the  firm  of  Brown  &  Brown,  since  his  brother^s 
death,  are  worth  one  thousand  dollars.  He  ofiers  to  come  to 
a  full  and  fair  settlement,  &c.,  and  prays  that  the  action  at 
law  be  enjoined;  that  the  accounts  be  taken,  and  the  rights 
and  interests  of  the  respective  parties  and  creditors  be  declar- 
ed and  settled  by  a  decree  of  this  Court,  &c. 

The  answer  admits  that  Bevis  sold  out  to  complain- 
ant and  his  brother,  as  charged  in  the  bill,  and  that  the 
note  for  one  thousand  two  hundred  and  thirty-four  dollars, 
given  by  them  jointly  to  Bevis,  is  outstanding,  unpaid,  and 
that  complainant  has  been  sued  thereon:  denies,  or  does  not 
admit  the  indebtedness  of  his  testator  to  complainant,  or  to 
the  firm  of  Brown  &  Brown,  as  charged  in  the  bill :  denies 
that  there  was  any  error  in  the  inventory  of  the  goods  sold 
by  his  testator  to  the  firm  of  Brown,  Bevis  &  Brown,  but  that 
the  same  was  true  and  correct,  and  that  the  said  sum  of  two 
thousand  five  hundred  dollars,  part  of  defendant's  claim,  and 
the  said  sum  of  one  thousand  two  hundred  and  fifty  dollars, 
another  part  of  defendant's  claim  against  said  complainant, 
based  on  the  said  inventory,  are  just  and  ought  to  be  paid. 
Admits  that  complainant's  services  would  be  worth  one  thou- 
sand dollars,  if  he  had  diligently  and  properly  wound  up 
and  settled  the  business  and  afiairs  of  said  firm,  but  denies 
that  this  has  been  done ;  and  denies  that  the  firm  of  Brown 
&  Brown  is  insolvent,  but  claims  that  there  will  or  should  be 
a  laige  balance,  after  paying  and  discharging  all  the  debts 
and  liabilities  of  said  firm. 
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Upon  the  coming  in  of  the  answer,  defendant,  at  chambers, 
moved  to  dissolve  the  injunction,  on  the  grounds : 

1st  That  there  was  no  equity  in  the  bill 

2d.  That  if  there  was  any  equity  in  the  bill,  it  was  fully 
sworn  off  in  the  answer. 

After  a]^ument,  the  Judge  refused  the  motion,  and  upheld 
the  injunction,  and  defendant  excepts  and  assigns  error. 

J.  W.  Powell,  in  propria  persona^  for  plaintiff  in  error. 
C.  J.  McKiNLEY,  for  defendant  in  error. 

By  the  Court, — McDonald  J.  delivering  the  opinion. 

[L]  In  deciding  the  motion  to  dissolve  the  injunction,  the 
presiding  Judge  in  the  Court  below  held,  that  inasmuch  as  the 
complainant,  who,  is  the  surviving  partner  of  the  firm  of  J. 
B.  &  Wra.  B.  Brown,  and  has  the  assets  of  the  said  firm  in 
his  hands,  charges  positively  that  the  said  firm  is  insolvent, 
he  would  not  undertake  to  decide  the  question  of  insolvency, 
although  the  answer  denies  it  positively,  but  he  would  refer 
that  question  to  the  jury.  This  decision,  and  this  alonCj  ,is 
excepted  to  as  illegal  and  erroneous.  There  is  no  error  as- 
signed on  the  refusal  of  the  motion  to  dissolve  the  injunction. 
But  the  decision  of  the  Court,  as  excepted  to,  must  be  sus- 
tained. The  answer  to  the  charge  of  the  insolvency  of  the 
firm  is  that,  the  "  defendant,  answering  from  his  knowledge 
information  and  belitfj  denies  that  the  firm  of  J.  D.  &  W.  B. 
Brown  is,  or  was  insolvent,"  and  goes  on  to  deny  that  the 
solvent  notes,  assets  and  merchandize  amounted  only  to  the 
sum  set  forth  in  (Exhibit  C.)  and  then  proceeds  to  "  say  dis- 
tinctly that  said  firm  was  entirely  solvent  at  the  death  of  the 
said  Wm.  B.,  &a  Here  is  a  denial  of  insolvency  made  ex- 
pressly upon  knowledge,  information  and  belief,  and  then  an 
averment  of  solvency  distinctly  made,  but  must  be  con- 
sidered as  distinctly  made,  under  the  same  qualifications 
that  the  denial  is  made,  to- wit:  on  the  knowledge,  informa- 
tion and  belief  of  the  defendant  The  defendant  cannot 
know  more  positively  that  the  firm  was  solvent  than  he  does, 
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that  it  was  insolvent.  Hence  this  reason  assigned  by  the 
Court  is  one  of  the  many  good  reasons  apparent  in  the  bill 
and  answer,  for  refusing  the  motion  to  dissolve 

The  argument  of  the  cause  before  this  Court,  traveled  out 
of  the  solitary  assignment  of  error  presented  in  the  record, 
and  covered  all  the  ground  of  a  sweeping  exception  to  the 
decision  of  the  Court,  refusing  to  dissolve  the  injunction.  We 
will  not  follow  the  counsel  through  all  the  points  presented 
in  the  argument.  It  might  be  improper,  as  this  case  must  be 
submitted  to  a  jury,  and  it  is  not  necessary  to  the  decision  of 
the  law  of  the  case  on  many  points,  to  deal  with  that  part  of 
the  case  which  would  lead  to  a  discussion  of  the  facts. 

We  will  remark  that  the  Equity  of  this  case  does  not  de- 
pend so  much  on  the  solvency  of  the  firm  of  J.  D.  &  W.  B. 
Brown,  as  it  does  on  the  insolvency  of  the  estate  of  Wm.  B. 
Brown.     The  suit  at  law  enjoined  is  for  the  recovery  of  three 
distinct  items,  to- wit :  two  thousand  five  hundred  dollars  for 
one-third  of  the  stock  of  goods  on  hand,  all  of  which  belong- 
ed to  the  testator,  at  the  time  the  partnership  was  formed ; 
one  thousand  two  hundred  and  fifty  dollars,  one  half  of  the 
interest  of  Bevis  when  he  sold  to  the  Browns  his  interest ;  and 
two  hundred  and  twenty  dollars  for  eleven  mouths  board. 
When  the  Browns  purchased  the  interest  of  Bevis,  they  agreed 
to  refund  to  him  eight  hundred  dollars  with  interest,  a  sum 
which  he  had  paid  William  B.  Brown  on  the  purchase  of 
one-third  of  the  stock  of  goods,  and  four  hundred  dollars  for 
his  services  in  the  firm,  while  he  was  a  partner.    The  two 
Browns  gave  their  joint  or  joint  and  several  note  for  one  thou- 
sand two  hundred  and  thirty-four  dollars,  the  thirty-four  dol- 
lars being  for  interest  as  I  suppose.     On  this  note  the  com- 
plainant has  been   sued  since  William  B.   Brown's  death. 
The  executor  of  his  estate  has  not  been  sued.     The  entire 
amount  of  this  note  will  be  recovered  from  the  complainant, 
if  he  should  not  pay  it.    As  the  executor  claims  and  has 
sued  the  complainant  for  one  thousand  two  hundred  and 
fifty  dollars,  as  his  share  of  the  unpaid   purchase  money  of 
Bevis,  for  which  he  became  liable  on  Bevis'  sale  of  his  in 
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terest  in  the  partnership,  the  eight  hundred  dollars,  which 
had  been  paid  by  Bevis,  and  which  was  to  be  repaid  to  him, 
became  the  debt  of  William  B.  Brown,  and  one  half  of  the 
interest  and  one  half  of  amount  paid  for  services  of  Bevis, 
became  also  the  debt  of  William  B.  Brown,  and  if  his  estate 
is  insolvent,  and  the  complainant  should  be  forced  to  pay  the 
whole  amount,  he  certainly  has  a  right,  upon  the  allegation 
of  the  insolvency  of  his  estate,  to  ask  a  Court  of  Chancery 
to  decree  to  him,  out  of  the  firm  assets  going  to  the  testator, 
enough  to  pay  that  demand,  on  its  being  paid  by  him.  He 
cannot  set  it  off  at  law,  because  he  has  not  paid  it  If  he 
allows  it  to  pass  into  the  hands  of  the  executor,  it  will  be* 
come  assets  in  his  hands  payable  to  creditors  of  higher  de- 
gree, if  any,  and  if  none,  to  complainant  and  creditors  of 
equal  degree,  rateably. 

[2.]  So  in  respect  to  other  matters  in  complainant's  bill  set 
forth  as  claims  connected  with,  or  growing  out  of  the  part* 
nership  business,  most  of  which  are  denied  or  explained  on 
the  information  and  belief  of  the  executor.  Such  denials  do 
not  displace  the  Equity  of  complainant's  bill.  The  Court 
will  require  a  positive  denial  or  proof  to  support  the  denial 
on  information  and  belief,  before  it  will  dissolve  the  injunction. 

I  might  refer  to  the  alleged  mistake  in  the  inventory  by 
which  the  first  purchase  of  the  stock  of  goods  was  made, 
and  other  things,  of  which  a  sufficient  denial  is  not  made. 
It  is  true,  that  such  allegations  must  be  supported  by  com- 
plainant's proof  at  the  hearing;  but  the  injunction  ought  to 
be  retained  until  a  full  investigation  can  be  had  on  evidence. 

The  denial  of  facts,  constituting  a  strong  Equity  on  the 
part  of  a  complainant, by  an  executor  who  answers  on  infor- 
mation and  belief  only,  and  whose  representative  character, 
in  most  cases,  shows  that  he  can  have  no  knowledge,  is  not 
sufficient  to  entitle  him  to  a  dissolution  of  an  injunction  gran- 
ted by  the  chancellor  on  these  fiicts  positively  chaiged.  It  is 
our  judgment  that  there  is  enough  in  this  case,  to  have  justi* 
fied  the  Court  in  retaining  the  injunction. 

Judgment  affirmed. 
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No.  1  — John  Hammond,  escheator,  plaintiff  in^error,  vs,  Eze- 
KiEL  S.  Candler,  claimant,  defendant  in  error. 

Jndgment  can  be  arrested  for  matter  only  apparent  on  the  face  of  the  record* 
which  wonld  render  the  judgment  erroneous., 

Forfeiture  of  slaves,  from  Baldwin  Superior  Court.  Tried 
before  Judge  Hardeman,  Febniary  Term,  1857. 

This  was  a  proceeding  by  John  Hammond,  escheator,  of 
Baldwin  county,  to  forfeit  eleven  negro  slaves,  under  the  pro- 
visions of  the  statutes  of  this  State. 

The  declaration  of  forfeiture  alleges,  that  three  of  said 
slaves  were  purchased  by  Joe  Butler,  alias  Joe  Hall,  a  free 
person  of  color,  since  the  passage  of  the  Act  of  1 9th  Decem- 
ber, 1818;  and  since  the  purchase  thereof,  one  of  said  negroes, 
a  womany  has  had  eight  children;  that  said  Joe  has  recently 
died,  and  all  said  slaves  were  held  contrary  to  law,  and  are 
forfeited  to  the  State. 

VOL.   XXII   19. 
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Ezekiel  S.  Candler  interposed  his  claim  to  said  slaves,  and 
upon  the  appeal  at  February  Term,  1857,  the  special  jury 
empannelled  and  sworn  to  try  the  cause,  returned  a  verdict 
for  the  escheator.  On  the  same  day,  the  jury  were  dis- 
charged for  the  Term,  and  on  the  day  thereafter,  Saturday, 
being  the  last  day  of  the  Term,  claimant  made  a  motion  to 
arrest  the  judgment,  on  the  ground  that  the  jury  who  render- 
ed the  verdict,  were  not  sworn  as  prescribed  by  Act  of  19th 
December,  1817,  in  cases  of  escheats. 

The  Court  granted  the  motion  and  ordered  judgment  in 
said  cause  to  be  arrested. 

Thereupon  counsel  for  escheator  excepted. 

1st.  Because  the  Court  erred  in  granting  said  motion  to 
arrest  the  judgment,  on  the  ground  therein  taken. 

2d.  Because  even  if  the  jury  should  not  have  been  sworn 
as  prescribed  by  the  Act  of  1817,  in  cases  of  escheats,  yet  the 
Court  erred  in  simply  arresting  the  judgment,  instead  of  set- 
ting aside  the  verdict  and  ordering  a  new  trial. 

W.  McEiNLBY,  for  plaintiff  in  error. 

Harris,  Rockwell  and  Kenan,  for  defendant  in  error. 

By  the  Court — McDonald,  J.  delivering  the  opinion. 

The  record  in  this  case,  presents  no  intrinsic  defect,  which 
would  of  itself,  render  the  judgment  of  the  Court  erroneous 
or  reversible.  It  does  not  appear,  but  that  the  oath  adminis- 
tered to  the  jury,  was  the  oath  prescribed  by  law.  They 
were  sworn,  and  the  presumption  of  law  is,  that  they  were 
sworn  legally.  TicUTs  Prac.  918 ;  1.  Sellon's^Pr.  498.  The 
judgment  cannot  be  arrested  for  intrinsic  and  foreign  matter, 
not  appearing  on  the  face  of  the  record.  The  Court  below 
erred,  therefore,  in  arresting  the  judgment  for  a  cause  not 
patent  on  the  record,  and  his  judgment  must  be  reversed. 

Judgment  reversed. 
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No.  2. — ^Daniel  Roberts,  plaintiff  in  error,  vs,  Thomas  M. 

FoBEMAN,  et  al.  defendants  in  error. 

[1.]  In  an  action  of  ejectment  by  heirs  at  law,  proof  that  the  plaintiffs  are 
children  ^of  the  lat€  X  B.*\  with  the  admission  by  the  defendant  that  one  of 
the  children  was  the  owner,  in  the  absence  of  ooanter-raiUng  proof,  is  sufficient 
to  authorise  the  jury  to  find  the  title  in  the  plaintiffs. 

[2.]  If  upon  an  examination  of  the  whole  evidence,  the  inconsistencies  of  wit- 
nesses, and  the  suspicious  nature  of  title  papers,  the  verdict  of  the  jury  is 
such  as  the  whole  case  warrants,  it  will  not  be  set  aside. 

Statutory  action  to  recover  land,  &c.,  from  Laurens  Su- 
perior Court  Tried  before  Judge  Lovs,  at  October  Term, 
1856. 

Thomas  M.  Foreman,  Joseph  Bryan,  James  P.  Screven,  and 
Jonathan  R.  Bryan,  brought  suit  against  Daniel  Roberts,  to 
recover  lot  of  Land  No.  176,  in  the  18th  district  of  originally 
Wilkinson  now  Laurens  county. 

The  plaintiffs  upon  the^trial,  offered  in  evidence  a  plat  and 
grant  from  the  State  of  Georgia,  to  Joseph  Bryan,  of  Chat- 
ham county. 

Next,  the  answers  of  George  M.  Troup^  to  interrogatories, 
who  swore  in  substance  ;  That  he  knew  the  parties ;  that 
Thomas  Foreman,  Joseph  Bryan  and  Jonathan  R.  Bryan, 
are  the  sons  of  the  late  Joseph  Bryan,  of  Chatham  county, 
and  James  P.  Screven  married  a  daughter;  that  for  several 
years  prior  to  the  last  two  or  three,  the  defendant  at  different 
times  and  places,  made  inquiries  after  Mr.  Foreman,  saying 
that  he  wished  to  see  him ;  that  he  owned  a  tract  of  land 
drawn  by  his  father  which  he  wished  very  much  to  buy,  it 
lying  adjoining  him,  and  that  he  would  give  as  much  or 
more  for  it  than  any  one  else,  and  that  he  thought  he  was 
entitled  to  a  preference  as  he  had  been  keeping  off  trespass- 
ers ;  and  that  he  looked  to  no  body  but  Foreman  as  owner, 
and  as  capable  of  making  a  title ;  that  defendant's  conversa- 
tions were  the  same  in  substance  on  every  occasion,  when 
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the  subject  was  fjpoken  of,  the  last  being,  as  well  as  witness 
recollects,  within  the  last  three  years.  In  the  month  of  Sep- 
tember, 1854,  defendant  came  to  hishouse,  and  first  introdu- 
ced the  subject  of  this  suit,  and  seemingly  with  a  desire  to 
know  if  he,  witness,  could  not  make  some  alteration  in  his 
answers  to  former  answers  to  interrogatories,  and  especially 
with  regard  to  the  time  of  the  conversation.  Witness  told 
him  he  would  not  alter  a  word.  Defendant  then  said  he 
never  designed  to  cheat  or  defraud  Foreman.  Witness  told 
him,  he  was  glad  to  heanit;  he  then  said  that  witness  had 
:stated  in  his  answers  what  was  strictly  true ;  that  he  never 
denied  it,  and  that  be  would  make  confession  of  it  in  open 
Court  Said  that  my  (witness*)  son  as  agent  of  Mr.  Foreman, 
had  sold  him  the  land,  which  he  was  ready  to  pay  for,  but 
that  Foreman  refused  to  make  him  a  warrantee  title;  men- 
tioned to  him  his  repeated  promises  to  give  as  much,  or  more, 
for  the  land  than  any  body  else,  which  he  admitted,  only  ex- 
pressing a  doubt,  that  he  had  used  the  word  more. 

The  answer  to  the  cross  interrogatories  are  the  same  as  to 
the  direct 

Interrogatories  exsecuted  2d  November,  1854. 

Possession  was  admitted  by  defendant,  and  plaintiffs  clos- 
ed. 

Defendant  then  opened  his  case  and  read  the  answers  of 
the  same  witness — Oeorge  M.  Troup,  to  interrogatories  ex- 
ecuted 17th  August,  1853. 

The  answers  to  the  first  and  second  interrogatories  are  the 
same  as  those  before  given ;  and  to  the  third,  he  answered, 
That  for  several  years  prior  to  the  last  two  or  three,  at  differ- 
ent places,  that  defendant  made  inquiries  after  Foreman, 
saying  that  he  wished  to  see  him ;  that  he  owned  a  tract  of 
land  drawn  by  his  father,  which  he  wished  to  buy,  it  lying 
adjoining  him,  and  that  he  would  give  as  much  or  more 
.than  any  one  else,  and  he  thought  he  was  entitled  to  the 
preference  as  he  had  kept  off  trespassers,  and  that  he  lodked 
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to  nobody  but  Foreman  as  owner,  and  capable  of  making 
titlOi  and  his  conversation,  was  the  same  in  substance  on  every 
sach  occasion,  the  last  as  well  as  I  recollect  being  within 
three  years,  &c. 

To  the  cross  interrogatories  witness  answers  in  substance: 
That  the  conversations  with  defendant  were  repeated  within 
the  last  seven  years;  that  in  all  of  them  no  right  or  title  was 
recognized  or  insinuated  in  any  body  but  Mr,  Foreman,  and 
aothing  said  about  compromises,  on  the  contrary,  defendant 
said  he  would  give  as  much  or  more  than  any  one  else ; 
knows  nothing  of  the  purchase  or  possession  of  defendant; 
never  knew  he  was  in  possession  of  the  land,  unless  his  as- 
sumed  agency  for  keeping  oflf  trespassers  can  be  so  constru- 
ed; it  is  a  long  time  since  the  first  conversation;  thinks  th« 
last  was  within  three  years. 

Defendant  then  introduced  two  quit  claim  deeds,  one  from 
Daniel  McDaniel  to  Joseph  Aycock,  dated  1 1th  August,  1835, 
for  the  consideration  of  one  hundred  dollars,  and  recorded 
27th  July,  1836.  The  other  from  Aycock  to  defendant,  da- 
ted 27th  March,  1851,  for  the  consideration  of  0150. 

Plaintiff  in  reply,  proved  by  one  MulliSf  that  the  land  was 
worth  seven  or  eight  hundred  dollars,  and  was  in  Laurens 
county. 

Joseph  Jlycock  was  then  sworn  by  defendant,  says :  That 
he  went  into  possession  of  the  land  in  1835,  and  held  pos« 
session  and  had  a  portion  in  cultivation  from  the  time  he 
bought  from  McDaniel  up  to  the  time  he  sold  to  defendant, 
iu  1851;  McDaniel  settled  it  about  1830;  that  witness  had 
rented  it  out  when  he  did  not  cultivate  it  himself,  and  had 
paid  taxes  for  it  every  year  while  he  owned  it,  and  during 
all  that  time,  he  claimed  it  as  his  own,  and  was  never  mo- 
lested nor  did  any  one  ever  tell  him  that  the  land  was  not 
his,  or  that  there  was  any  other  title  or  claimant,  during  the 
the  time  he  held  it ;  that  he  rented  it  to  defendant  several 
years ;  did  not  recollect  that  McDaniel  when  he  sold  to  him, 
said  anything  to  him  about  not  owning  the  land ;  he  did 
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claim  the  land  and  sold  it  to  witness  for  fifty  dollars ;  he  did 
not  tell  Roberts  when  he  sold  to  him  that  he  only  had  a  quit 
claim,  and  did  not  own  it,  as  he  recollected ;  but  does  not 
recollect  all  that  was  said  by  him  and  Roberts.about  it;  he 
rented  out  the  land  for  four  or  five  years,  up  *to  1838,  then 
moved  to  Sumter,  and  while  there  he  rented  it  to  Roberts ; 
a  portion  of  it  one  William  Hampton  had  fenced  in  and 
cultivated ;  that  from  the  time  he  purchased,  he  claimed  and 
exercised  control  over  it,  and  used  it  as  his  own.  McDaniel 
lived  on  the  land  a  year  or  two,  after  he  purchased  it,  and 
all  the  time  he  had  the  land,  or  a  portion  of  it  under  fence, 
and  rented  and  cultivated  and  claimed  it  as  his  own.  Roberts 
did  tell  him  that  some  man  had  stayed  all  night  at  his  house 
and  said  that  he  owned  the  lot  and  desired  Roberts  to  keep 
off  intruders ;  don't  recollect  who  he  rented  it  to  while  in 
Sumter ;  don't  remember  whether  it  was  cultivated  or  not, 
during  the  time,  but  he  never  relinquished  his  possession  or 
control,  nor  did  he  abandon  it  Roberts  gave  him  seventy* 
five  dollars  for  it ;  don't  recollect  who  he  rented  it  to  in  1840, 
or  1843  or  1844 ;  nor  how  much  Roberts  paid  him  for  the 
rent,  nor  what  years,  nor  how  many  years  Roberts  rented  it 
There  were  six  or  eight  acres  under  fence  at  the  time  he  own- 
ed it. 

The  foregoing  is  the  substance  of  Aycock's  testim<Hiy, 
brought  out  by  the  examination  in  chief,  cross  examination 
and  re-examination,  both  by  defendant  and  plaintifib. 

The  jury  found  for  the  plaintifis,  and  defendant  made  a 
motion  for  a  new  trial,  on  the  ground  that  the  verdict  was 
contrary  to  law,  against  evidence  and  contrary  to  the  charge 
of  the  Court ;  and  after  argument,  the  Court  overruled  the 
motion,  and  refused  a  new  trial,  and  defendant  excepted 

H.  Morgan,  for  plaintiff  in  error. 
Wabbisn,  for  defendants  in  error. 
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By  the  Court. — ^McDonjo-d,  J.  delivering  the  opinion. 

All  the  errors  assigned  in  the  record  are  abandoned  except 
that  predicated  on  the  refusal  of  the  Court  to  grant  a  new 
trial,  on  the  ground  that  the  verdict  of  the  jury  was  contrary 
to  evidence. 

[1.]  It  is  first  insisted  that  the  plaintiffs'  evidence  was  in- 
rafficient  to  sustain  their  title  to  the  premises  sued  for,  and 
on  that  account  a  new  trial  ought  to  be  granted.    The  grant 
of  the  State  of  Geoi^ia  to  Joseph  Bryan,  established  the  title 
in  him.     Governor  Troup  testified  that  the  plaintifis,  with  the 
exception  of  James  P.  Screven,  are  the  sons  of  Joseph  Bry- 
an, and  that  James  P.  Screven  married  his  daughter.    He 
refers  to  Joseph  Bryan  as  the  latt  Joseph  Bryan,    The  plain- 
tiff in  error  wished  to  see  Mr.  Foreman,  and  said,  that  he 
owned  a  tract  of  land  drawn  by  his  father.    This  was  evi- 
dence enough  for  the  consideration  of  the  jury,  and  to  autho- 
rize them  to  find  the  title  in  the  plaintiffs,  in  the  absence  of 
countervailing  proof.     There  was  no  evidence  that  the  title 
ever  passed  from  the  grantee  to  any  one  else.    The  only  evi- 
dence submitted  by  the  plaintiff  in  error  to  the  jury,  was  the 
deed  (quit  claim)  from  Daniel  McDaniel  to  Joseph  Aycock, 
and  a  deed  of  the  same  description  from  Aycock  to  himself; 
neither  of  them  proceeded  from  the  grantee.    The  evidence 
of  title  in  the  defendants  in  error,  though  slight,  was  suffi- 
cient to  warrant  the  jury  to  find  in  their  favor  on  that  point 
of  the  issue,  no  testimony  whatever,  having  been  given  by 
the  opposite  party  to  impair  its  force. 

[2.]  But  it  is  insisted,  in  the  second  place,  if  the  title  was 
in  the  plaintifis,  they  had  lost  it,  by  the  statute  of  limitation& 
To  sustain  the  plea  of  the  statute,  the  plaintiff  in  error  at- 
tempted to  connect  his  possession  with  the  two  quit  claim 
deeds,  as  color  of  title. 

la  that  part  of  Georgia  where  lands  were  distributed  by 
lottery,  and  each  tract  is  known  and  designated  by  distinctive 
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marks  and  numbers,  and  there  can  be  but  one  person  to  whom 
n  grant  from  the  State  could  issue,  quit  claim  deeds,  not 
cenuected  with  the  claim  of  title,  should  be  looked  upon 
generally,  with  great  suspicion,  as  having  no  rightful  foun- 
dation, and  as  having  an  origin  in  trespass  or  fraud.  They 
are  certainly  not  entitled  to  great  favor.  It  is  true,  there  may 
be  instances  in  which  they  were  bonajide  made  on  one  side, 
aad  bonajide  received  on  the  other.  Possession  resting  on 
a  quit  claim  deed  of  this  discription,  may  unquestionably 
ripen  into  a  title,  and  defeat  the  negligent  owner  of  a  better 
title.  On  the  trial  of  this  case  the  jury  certainly  had  the 
right  to  investigate  all  the  circumstances,  and  determine  from 
the  evidence  before  them,  whether  the  plaintiff  in  error  did 
not  so  recognize  title  in  the  defendants  in  error,  as  to  author- 
ize them  to  find  that  he  held  in  subordination  thereto.  Wood 
et  aL  vs.  McChiire?s  Children^  17.  Ceo.  Rep.  320.  The  suit 
was  brought  on  the  13th  day  of  August,  1852.  The  deed 
from  Aycock  to  Roberts  bears  date  29th  March,  1851.  Gov- 
ernor Troup,  on  the  17th  August,  1853,  testified,  that  for  sev- 
eral successive  years,  prior  to  the  last  two  or  three  years, 
within  which  time  he  had  not  seen  him,  Mr.  Roberts, 
whenever  he  met  him,  made  anxious  inquiries  after 
Mr,  Foreman,  and  said  that  he  (Foreman,)  owned  a 
tract  of  land  drawn  by  his  father,  which  he  wished  very 
much  to  buy,  thought  he  was  entitled  to  the  preference  that 
he  had  been  keeping  off  trespassers  and  intruders,  that  he 
looked  to  nobody  but  Mr.  Foreman  as  the  owner,  and  as  ca- 
pable of  making  a  title.  The  conversation  was  in  substance 
be  same  at  each  time,  and  the  last,  as  well  as  witness  re- 
members, was  within  three  years  of  the  time  he  deposed. 
Tlje  acknowledgment  by  Roberts,  of  title  in  Foreman,  re- 
pels the  presumption  of  his  holding  adversely.  Conyers  vs. 
Kenan  fyHand,  4.  Geo.  Rep.  313. 

McDaniel,  according  to  the  testimony,  was  a  trespasser. 
AyoDck  who  purchased  from  him  was  content  to  take  a  quit 
daim  deed,  and  did  not  attempt  to  trace  his  title,  and  no  title 
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in  him  is  exhibited.  The  subsequent  possession  of  Aycock 
and  his  tenants  is  not  proven  to  be  continuous.  It  cannot  be 
tacked  to  McDaniePs,  for  McDaniel  had  no  color  of  title  to 
support  his  possession.  If  there  was  an  adverse  possession, 
it  could  not  date  anterior  to  McDaniel's  deed  to  Aycock. 
Aycock  testifies  that  he  went  into  possession  of  the  lot  in 
1835,  and  held  possession  of  it,  and  had  a  portion  of  it  in 
cultivation  from  the  time  he  bought  it  of  McDaniel,  up  to  the 
time  he  sold  it  to  Mr.  Roberts  in  1851.  That  he  had  rented 
it  out  when  he  did  not  cultivate  it  himself,  and  paid  taxes  for 
it  every  year  while  he  owned  it;  that  there  were  six  or  eight 
acres  under  fence,  all  the  time  he  owned  it 

On  his  cross  examination,  he  testified  that  he  rented  out 
the  land  and  cultivated  it  himself  for  four  or  five  years, 
up  to  1838.  He  then  moved  to  Sumter  county,  and  while 
there,  he  rented  it  to  Mr.  Roberts.  From  August,  1835,  the 
date  of  Aycock's  deed,  to  1838,  was  two  years  and  five 
months,  far  short  of  four  or  five  years.  Although  he  had 
stated  that  while  in  Sumter  county  he  rented  the  land  to 
Roberts,  he  afterwards  says,  he  does  not  recollect  to  whom 
he  rented  it  while  he  was  in  Sumter  county,  and  does  not 
recollect  whether  it  was  cultivated  or  not,  during  the  time. 
He  does  not  recollect  what  rent  Mr.  Roberts  paid  him,  nor 
how  many  years  Roberts  rented  it.  It  is  unnecessary  to  con- 
sider what  weight  the  jury  ought  to  have  given  to  the  deeds 
as  color  of  title.  Conceding  to  them  all  the  force  and  effect 
that  any  quit  claim  deed  is^entitled  to  for  that  purpose,  we  are 
not  prepared  to  say  that  the  verdict  of  the  jury  was  contrary 
to  evidence. 

The  jury  had  a  right  to  weigh  the  testimony,  compare  and 
sift  it,  and  apply  it  to  the  issues  before  them.  They  did  so, 
and  we  are  not  sure  that  we  should  not  have  come  to  the 
same  conclusion,  if  the  facts,  manner  of  the  witnesses  in  tes- 
tifying, and  the  apparent  inconsistency  of  the  statements  of 
some  of  them,  had  been  submitted  to  our  decision. 

Judgment  affirmed. 
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No.  3. — ^Thomas  Willis,  plaintiff  in  error,  vs,   Robert  V 
Willis,  adm'r,  defendant  in  error. 

In  trover  for  negroes,  the  verdict  was  for  the  plaintiff  for  $2,700,  ^^which," 
could  "be  satisfied  by  delivering  to  the  plaintiff,  the  said  slaves,  within  ten 
days."  Within  the  ten  days,  one  of  the  slaves  died  and  another  was  attacked 
with  a  disease  of  which  it  shortly  afterwards  died. 

Meldf  that  the  defendant  was,  nevertheless  bound  to  pay  the  $2,700. 

Illegality,  from  Baldwin  Superior  Court  Decided  by 
Judge  Hardeman,  at  February  Term,  1857. 

Robert  V.  Willis,  administrator  of  Keziah  Willis,  deceased, 
brought  trover  against  Thomas  Willis,  for  the  recovery  of 
five  negroes  and  other  property,  alleged  to  belong  tt>  his  in- 
testate. 

At  August  Term,  1854,  the  jury  returned  the  following 
verdict,  "We  the  jury  find  for  the  plaintifiF  in  this  action, 
twenty-seven  hundred  dollars,  which  can  be  satisfied  by  de- 
livering to  the  plaintiff,  the  said  slaves  within  ten  days,  also, 
the  further  sum  of  five  hundred  dollars  for  hire  of  slaves, 
also,  the  cost  of  suit"  Judgment  was  entered  up  on  this  ver- 
dict the  5th  day  of  September,  1854.  At  the  same  term  of  the 
Court,  a  motion  for  a  new  trial  was  made  and  overruled,  to 
which  decision  defendant  excepted  and  carried  the  case  up 
to  the  Supreme  Court,  May  Term,  1855,  when  the  judgment 
of  the  Court  below  was  affirmed.  At  August  Term,  1855,  of 
Baldwin  Superior  Court,  the  said  judgment  of  the  Supreme 
Court  was  entered  on  the  minutes  and  made  the  judgment 
of  that  Court,  and  execution  on  the  original  judgment  was 
issued  8th  September,  1855,  and  on  the  last  day  of  the  Term 
of  said  Court,  defendant  carried  to  plaintiff's  house  and  left 
in  the  yard  all  the  negroes  recovered,  except  two,  Amos  and 
BosettOj  who  had  in  the  mean  time  died.  The  proof  was, 
that  Amos  was  taken  sick  on  the  14th  of  September,  1854, 
and  died  on  the  25th ;  that  when  visited  by  the  physician  for 
the  first  time  on  the  15th,  he  was  too  sick  to  be  removed| 
and  the  physician  judged  he  had  been  too  sick  the  day  pre- 
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Tious.    Rosetta  died  within  the  time,  between  the  5th  and 
15th  of  September,  1854. 

When  the  negroes  were  brought  by  defendant  to  be  deliv- 
ered up,  plaintiff  said  he  should  not  receive  them  or  consid- 
er them  delivered,  until  he  saw  his  attorney,  who  had  before 
advised  him  not  to  receive  them,  and  there  was  no  proof  that 
plaintiff  afterwards  had  anything  to  do  with  the  negroes,  ex- 
cept to  have  them  levied  on  and  sold  under  his  execution. 
On  the  4th  of  October,  1855,  the  deputy  Sheriff  levied  upon 
said  slaves  (four  in  number,  there  having  been  an  increase 
of  one  since  the  commencement  of  the  suit,)  by  virtue  of 
said  fi.  fa.,  and  sold  the  same  on  the  first  Tuesday  in  Decem- 
ber, 1855,  for  the  sum  of  01,326,  which  was  applied  to   said 

Afterwards,  there  being  still  a  large  balance  due  on  said 
execution,  the  Sheriff  levied  upon  a  lot  of  land  (202^  acres) 
and  two  negroes  belonging  to  defendant,  and  he  interposed 
by  affidavit  of  illegality,  upon  the  grounds  : 

1st.  Because  the  judgment  on  which  the  ^.  fa.  issued  was 
rendered  in  an  action  of  trover,  and  was  conditional,  and  that 
upon  the  termination  of  the  action,  defendant  delivered  to 
plaintiff  all  the  negroes  recovered,  except  Amos  and  Rosetta, 
who  had  died  pending  the  litigation  and  during  the  penden* 
cey  of  the  writ  of  error  in  the  Supreme  Court,  and  by  the  act 
of  Providence  he  was  prevented  from^delivering  them. 

2d.  Because  the  amount  of  the  valuation  of  said  negroes, 
which  had  died,  was  not  deducted  from  or  credited  on  said 
JL  fcuy  nor  is  the  value  of  those  that  were  delivered  up  oredit- 
ed  on  the  same. 

After  hearing  the  affidavit  of  illegality  and  argument  there- 
on, the  Court  dismissed  the  same — no  election  to  deliver  the 
negroes  having  been  made  within  the  ten  days  allowed  by 
the  jury. 

To  which  decision,  defendant,  by  his  counsel,  excepts  and 
assigns  the  same  as  error. 
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A.  H.  Kenan,  for  plaintiff  in  error. 
McEiNL£Ty  for  defendant  in  error. 
By  the  Court. — ^Benning  J.  delivering  the  opinion. 

What  did  the  judgment  give  the  plaintiff  the  right  to  have 
from  the  defendant  P^This: 

1st  The  cost  of  the  suit;^2d.  $500^  absolutely  ]  3d.  $2/100 
or  the  slaves  sued  for,  and  them  delivered  to  him  in  ten  day& 
The  words  of  the  verdict,  with  respect  to  the  $2,100,  aie, 
**We  the  jury  find  for  the  plaintiff  in  the  action,  twenty-sev- 
en hundred  dollars,  which  can  be  satisfied  by  delivering  to 
the  plaintiff,  the  said  slaves  within  ten  days.'*  Twenty-sev- 
en hundred  dollars,  in  money  or  in  negroes,  then,  the  plain- 
tiff became  entitled  to  have  from  the  defendant  by  the  verdict 
And,  on  the  other  hand,  twenty-seven  hundred  dollars,  in 
money  or  in  negroes,  the  defendant  became  liable  by  the 
verdict,  to  pay  to  the  plaintiff. 

Now,  it  must  be  manifest  that  such  a  liability  can  be  dis- 
charged by  nothing  short  of  3.  payment — a  payment  in  the 
one  thing  or  the  other,  in  the  money  or  in  the  negroes. 

It  follows,  that  if  for  any  cause,  the  defendant,  though 
electing  to  make  the  payment  in  negroes,  was  prevented  from 
doing  so,  he  was  not  in  the  least  dischaiged  from  his  liabili- 
ty to  make  the  payment  in  money. 

This  is  the  result,  if  we  confine^our  view  to  the  mere  terms 
of  the  verdict 

But  the  result  would  doubtless  be  the  same,  if  we  consult- 
ed only  the  principles  of  justice  and  expediency. 

It  is  not  certain  that  the  negroes  that  died,  would  have 
died,  if  the  defendant  had  never  converted  them  to  his  own 
use.  That  conversion  was  a  wrongful  act  If,  therefore,  the 
loss  occasioned  by  the  death  of  those  negroes,  be  made  t6 
foil  on  him,  he  will  not  be  able  to  say  that  he  did  not  bring 
the  loss  on  himself 

Besides,  suppose  the  negroes  that  died,  had  not  died,  would 
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the  defeodant  have  elected  to  pay  the  verdict  in  negroes  or 
in  money  ?  As  the  evidence  stands,  it  is  impossible  to  say 
which  he  would  have  done» 

We  think,  therefore,  that  the  Court  below  was  right  in  dis- 
missing the  affidavit  of  illegality. 

Judgment  affirmed 


No.  4. — Stephen  Sampson,  caveator,  plaintiff  in  error,  v& 
John  C.  Bbowning,  propounder,  defendant  in  error. 

[1.]  No  nancapative  will  can  he  good,  '^unless  it  be  proved  that  the  testa- 
tor at  the  time  of  pronouDcing  the  same,  did  bid  the  persons  present,  or  some 
of  them,  bear  witness  that  such  was  his  will,  or  to  that  effect  " 

p.]  A  person,  certain  of  whose  words  were  propounded,  as  his  nuncupative  will 
was  at  the  time  of  speaking  the  words,  laboring  under  a  wound  of  which  he 
died  in  twelve  hours,  and  was  in  a  constant  state  of  stupor,  except  when 
aroused  from  it  by  the  interference  of  other  persons  present.  Heldy  that  the 
words  were  to  be  considered  as  words  spoken,  '*fn  the  tim«  ofkU  fuMt  Met" 


nets,'' 


John  C.  Browning  propounded  for  probate,  before  the  Or- 
dinary of  Thomas  county,  the  following  instrument  in  writing, 
as  containing  the  nuncupative  will  of  Peyton  Walden,  de^ 
ceased,  and  to  which  Stephen  Sampson,  one  of  the  heirs,  enr 
t»ed  a  caveat 

State  of  Georgia,  County  of  Thomas 

We  Hansell  Hall,  S.  Samuel  Adams,  Samuel  Williams,  and 
Ashly  HoUiday,  were  present  on  the  evening  of  the  twenty 
second  day  of  April,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-four,  at  the  house  of  John  Walden,  at 
whose  house  Peyton  Walden  died  suddenly ;  a  few  hours  pre- 
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rious  to  his  death,  the  said  Peyton  Walden,  being  in  the  full 
and  perfect  possession  of  his  mental  faculties,  and  of  sound 
and  disposing  mind,  did  call  upon  us  to  take  notice  and  re- 
member what  he  was  about  to  say,  and  did  in  our  presence, 
will  and  desire  to  dispose  of  all  his  worldly  possessions  in 
the  manner  and  form  following,  to-wit : 

Item  1st  He  willed  and  desired  that  all  of  his  just  debts 
should  be  paid. 

Item  2nd.  He  willed  and  desired  that  John  McLean 
should  have  and  receive  the  sum  of  two  dollars  for  each  acre 
of  land  owned  by  the  said  Peyton  Walden  in  the  State  of 
Georgia,  after  the  lapse  of  five  years  from  this  date,  to  be  paid 
to  the  said  John  McLean,  by  his  executor,  when  the  said 
John  McLean,  should  arrive  at  the  age  of  twenty-one  years, 
or  at  an  earlier  period,  if  his  said  executor  should  think  the 
said  John  McLean  capable  of  taking  charge  of,  and  manag- 
ing said  property. 

Item  3d.  It  was  his  will  and  desire  that  Catharine  McLean 
should  have  and  receive  the  sum  of  one  thousand  dollars. 

Item  4th.  He  willed  and  desired  to  give  to  Nackey  Simp- 
son, of  the  State  of  Kentucky,  all  his  interest  in  the  State  of 
Kentucky,  recently  left  by  his  deceased  father,  to  be  paid 
and  turned  over  to  the  said  Nackey  Simpson  bj'^  his  executor, 
when  the  said  Nackey  Simpson,  shall  arrive  at  the  age  of 
twenty-one  years,  or  shall  be  united  in  marriage. 

Item  5th.  He  willed  and  desired  that  John  Kindred  Wal- 
den, should  have  and  receive  the  whole  of  the  residue  of  his 
estate,  consisting  of  lands,  negroes,  horses,  stock,  money, 
bonds,  notes  or  other  property  of  whatsoever  kind  remain- 
ing, after  deducting  the  aforesaid  mentioned  legacies  express- 
ed in  the  previous  items. 

Item  6th.  He  willed  and  desired,  that,  in  case  of  the  death 
of  the  aforesaid  John  Kindred  Walden,  before  attaining  or 
arriving  at  twenty-one  years  of  age,  then  and  in  that  even^ 
that  all  of  the  property  mentioned  in  Item  6th,  shall  go  and 
Test  in  James  Walden. 
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Item  7th.  He  willed  and  desired  that  his  plantation  in  the 
county  of  Thomas,  State  of  Georgia,  should  remain  in  the 
Walden  family,  and  name  of  Walden  forever. 

Item  8th.  He  willed  and  desired  that  his  executor  should 
use  all  fair  and  honorable  means,  and  incur  all  necessary  ex« 
penses,  to  bring  William  Holland  to  a  fair  and  legal  trial 

Item  9th.  Lastly  :  He  willed  and  desired  to  constitute  and 
appoint  John  Walden  of  the  county  of  Thomas,  and  State  of 
Georgia,  his  true  and  lawful  executor,  to  fulfill  and  carry  out 
the  provisions  and  wishes  contained  in  the  forgoing  items. 

Immediately  after  giving  expression  to  the  foregoing  wish- 
es and  desires,  the  said  Peyton  Walden  died. 

April  25th  1854. 

Note — The  words  ^'after  the  lapse  of  five  years  from  this 
date,''  in  the  second  Item  and  ninth  line  from  the  bottom  of 
first  page,  inserted  before  signing. 

Signed,        WM.  HANSELL  HALL,  M.  D. 
**  S.  SAMUEL  ADAMS,  M.  D. 

«  SAMUEL  R.  WILLIAMS, 

«  ASHLY  HOLLIDAY. 

In  person  appeared  before  me,  Thomas  Simmons,  a  Justice 

of  the  Peace  in  and  for  said  county,  Wm.  Hansel  1   Hall,  S. 

Samuel  Adams,  Samuel  R.  Williams,  and  Ashly  Holliday, 

who  being  duly  sworn,  say  that  this  paper  contains  the  last 

request  and  verbal  disposition  of  the  estate  of  Peyton  Walden, 

late  of  said  county  deceased,  and  is  just  and  true  in  all  its 

parts. 

Signed,         WM.  HANSELL  HALL,  M.  D. 

S.  SAMUEL  ADAMS,  M.  D. 

«  SAMUEL  R.  WILLIAMS, 

**  ASHLEY  HOLLIDAY. 

Sworn  to  and  subscribed  before  me,  this  April  25th,  1854. 

THOMAS  SIMMONS,  J.  P. 

In  Coukt  of  Ordinary  op  Thomas  County, 

December  Term  1856 
Upon  the  agreement  of  Counsel,  it^is  ordered  that  the  ap- 
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plication  for  probate  and  record  of  the  will  of  Peyton  Walden, 
deceased  be  transferred  by  appeal  to  the  Superior  Court  of 
said  county. 

Signed,        HENRY  H.  TOOKE,  Ordinary. 

John  C.  Bhowning,  executor  of  John  Walden, 

vs. 
Stephen  Sampson,  caveator. 

And  now  at  this  term  of  the  Court,  comes  the  defendant 
by  his  attorneys,  and  caveats  the  application  to  probate  the 
nuncupative  will  of  Peyton  Walden  deceased,  upon  the  fol- 
lowing grounds  to-wit : 

1st  Because  the  said  Peyton  Walden,  at  the  time  of  pro- 
nouncing said  pretended  will,  did  not  bid  the  persons  present 
or  any,  or  either  of  them  bear  witness  that  such  was  his  will 
or  words  to  that  effect 

2d.  Because  said  pretended  nuncupative  will,  was  not 
made  in  the  time  of  the  last  sickness  of  deceased,  and  'in  the 
house  of  his  habitation  or  dwelling,  or  where  he  had  been  re- 
siding for  the  space  of  ten  days  or  more,  next  before  the  ma- 
king of  such  pretended  will 

3d.  Because  it  does  not  appear  that  said  Walden  was  sur- 
prised, or  taken  sick  from  his  own  house,  and  died  before  he 
returned  to  the  place  of  his  dwelling. 

4th.  None  of  the  foregoing  requisites  having  been  reduced 
to  writing  within  six  days  after  making  said  pretended  will, 
therefore  caveators  say  pretended  will  is  void. 

5th.  Because  said  Peyton  Walden  at  the  time  of  making 
said  pretended  will,  was  not  in  extremisy  but  had  time  after 
pronouncing  said  pretended  will,  to  have  made  and  signed  a 
written  will 

6th.  Because  after  making  said  pretended  will,  said  Wal- 
den lived  several  hours. 

7th.  Because  the  said  pretended  will,  and  the  words  thae- 
of,  were  drawn  by  Joo.  Walden,  from  the  said  Peyton  Walden, 
the  said  John  Walden  being  interested  to  establish  the  same. 
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8th«  Because  sufficient  time  after  the  speaking  the  words  of 
said  pretended  will,  had  elapsed  before  the  death  of  said  Wal* 
den,  to  have  reduced  the  same  to  writing,  and  to  have  signed 
the  same. 

9th.  Because  said  pretended  will  was  reduced  to  writing 
before  the  death  of  said  Peyton  Walden,  and  not  signed  by 
himself  or  a  witness,  though  he  had  ample  time  to  do  the 
sama 

lOth.  Because  said  pretended  will,  seeks  to  convey  real  es- 
tate. 

llth«  Because  said  Peyton  Walden,  was  not  of  sound 
mind  and  disposing  memory  at  the  time  of  pronouncing  said 
pretended  will 

C.  B.  COLE, 
McINTYRE  &  YOUNG, 

AtVjfafor  caveator. 

Brief  of  evidence  for  Propounder. 
William  Hansell  Hall^  M.  Z>.  sworn,  says  that  he  was 
present  when  Peyton  Walden  spoke  the  words,  as  taken 
down  by  witness,  and  the  annexed  will  was  shown  him,  and 
he  recognizes  it  as  containing  what  was  written  down  by  him 
at  the  ttme.  It  was  at  the  house  of  John  Walden,  his  broth- 
er, in  Thomasville,  where  he  was  lying  dangerously  ill,  from 
a  wound  received  by  him.  It  was  eight  miles  from  his 
own  house.  He  died  there  about  12  o'clock  at  night,  of  the 
wound  he  had  received.  He  could  not  have  been  removed^ 
to  bis  own  housa  He  was  in  a  stupor,  but  when  aroused  he 
was  sensible  and  in  his  right  mind,  and  capable  of  doing  bus- 
iness, and  understanding  what  he  did.  He  had  asked  witness 
on  the  day  before,  to  notify  him  when  he  thought  he  was 
going  to  die,  as  he  wished  to  make  a  disposition  of  his  prop- 
erty. On  the  day  he  spoke  the  words  witness  aroused  him 
and  told  him[;he  thought  he  would  die,  and  if  he  had  any 
axrangments  to  make  about  his  business,  he  had  better  do  it. 
He  appeared  to  think  he  was  not  going  to  die,  but  when  wit- 
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ness  told  him  his  symptoms,  he  appeared  to  think  as  witness 
did,  and  proceeded  to  make  the  disposition  of  his  property  as 
set  down  in  annexed  paper.    He  was  drowsy  and  had  to  be 
aroused  several  times.     His  brother,  John  Walden,  asked  him 
if  he  did  not  wish  to  dispose  of  his  property,  and  this  he  re- 
peated several  times,  as  he  would  seem  to  fall  asleep  after 
speaking  a  short  time.    John  Walden  did  not  ask  him  how 
or  to  whom  hejivished  to  give  his  property,  but  only  what 
disposition  he  wished  to  make  of  it    This  was  asked  of  him 
several  times  by  his  brother;  as  he  stated  how  and  to  whom 
he  wished  to  give  his  property,  witness  took  it  down  on  a 
slate.    Does  not  think  Peyton  Walden  knew  of  his  taking  it 
down.    He  did  not  tell  him  to  take  it  down.    Witness  took  it 
down,  that  he  might  be  able  to  remember,  it  was  afterwards 
written  on  paper  as  witness  took  it  down,  and  the  paper  ex- 
hibited, is  a  copy  of  the  one  taken  down.  This  was  on  the  22d 
day  of  April  1854,  about  12  M.  and  he  died  about  12  o'clock 
at  night    About  two  hours  after  his  speaking  the  words, 
witness  went  to   Peyton  Walden,  and  aroused  him,  and 
asked    him  what  he  had  done   with    different    portions 
of   his  property,  and  his  replies    corresponded  with  what 
witness  had  written  down  on  the  slate.     He  was  in   his 
proper  mind  and  able  to  have  made  a  written  will   and 
continued   in  his   right  mind    for  some   time    after.    He 
was  able  to  have  made  a  written  will  at  the  time  he  made 
this   nuncupative  will.     He   was  able  to  have  done  it  two 
hours  after.     There  was  ample  time  and  he  had   sufficient 
mind  to  have  dictated  and  strength  to  have  made  his  written 
will,  two  hours  after  he  made  his   nuncupative  will     He 
would  go  off  in  a  stupor,  but  when  aroused  had  sufficient 
mind  to  make  a  will     He  did  not  bid  any  of  the  persons  nor 
any  of  them  to  take  notice  that  what  he  was  saying  was  his 
will.     He  appeared  to  understand  and  know  what  he  was 
doing.     John  Walden  asked  persons  present,  to  remember 
what  his  brother  was  saying.  Peyton  Walden  could   have 
heard  him,  but  he  did  not  appear  to  notice  it  He  said  nothing 
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about  witnesses,  or  witnessing  what  he  was  saying.  The 
only  persons  present  that  witness  remembers,  were  Dr.  Ad- 
ams and  John  Walden.  Witness  did  not  intend,  in  the  affi- 
davit made  before  Thomas  Simmons,  on  the  25th  day  of  April 
1854,  to  swear  that  Peyton  Walden  asked  or  requested  the 
parties  present,  or  any  of  them  to  bear  witness,  that  what  he 
was  going  to  say  was  his  will  or  any  words  to  that  effect,  for 
he  said  nothing  on  the  subject  Thinks  Peyton  Walden's 
estate  worth  fifteen  thousand  dollars  or  more.  Peyton  Wal«* 
den  seemed  to  understand  fully  at  the  time  that  he  was  ma^ 
king  a  will,  and  the  witnesses  that  they  were  witnessing  a 

will. 

Dr^  Samud^dams  sworn,  says :  He  was  present  whea 
Peyton  Walden  made  some  verbal  disposition  of  his  proper- 
ty.    Thinks  the  paper  produced  contains  this  disposition. 
He  was  competent  at  that  time  to  make  a  will,  he  was  of 
sound  mind.      It  was  on  the  22nd  day  of  April,  1854, 
about    12   o'clock  in  the  day,   he  Uved  until    about   18 
o'clock  at    night,  and    was  able  to  have   made  a   writ- 
ten will  at  the  time  of  speaking  the  words  of  his  nuncupa- 
tive will.    Dr.  Hall,  Samuel  Williams  and  Ashly  Holliday, 
were  present.    He  said  he  wished  to  make  a  disposition  of 
his  property,  and  did  make  the  disposition  as  is  contained  in 
the  paper  exhibited,  a  copy  of  which  is  here  attached;  he  was 
drowsy,  and  had  to  be  aroused  several  times.    He  did  not 
ask  the  persons  present,  or  any  of  them,  to  bear  witness  or 
take  notice  of  what  he  was  saying,  or  about  to  say.    He  said 
nothing  on  the  subject.    John  Walden  did  though,  but  don't 
know  that  Peyton  Walden  heard  him.    Witness  did  not  in- 
tend to  swear  in  the  affidavit  made  before  Thomas  Simmons, 
that  Peyton  Walden  called  upon  them,  or  any  of  them,  to 
take  notice  and  remember  what  he  was  about  to  say,  for  he 
did  not  say  any  such  thing   or  any   thing  like  it    Thinks 
Peyton  Walden's  estate  worth  ten  thousand  dollars  or  more^ 
There  was  ample  time  between  speaking  the  words  and  his 
death,  to  have  made  a  written  will,  and  he  had  mind  and 
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stiength  sufficient  to  have  done  it  at  any  time  during  the  af- 
ternoon. Witness  mentioned  the  subject  to  Peyton  Walden, 
soon  after  he  made  this  will,  and  he  remenO)ered  what  he 
bad  done  about  the  disposition  of  his  property.  Peyton 
Walden  appeared  to  know  very  well  that  he  was  making  a 
will,  and  the  witnesses  all  seemed  to  understand  that  they 
were  witnessing  his  will. 

Thomas  Simmons  sworn,  says  :  He  swore  Dr.  Hall,  Dr 
Adams,  AshlejrHolliday,  and  Samuel  Williams,  to  the  affi- 
davit attached  to  the  writing  as  containing  Peyton  Walden 's 
verbal  will    It  was  on  the  25th  of  April  1854. 

It  was  agreed  that  the  testimony  of  the  other  witnesses  be 
dispensed  with,  they  being  out  of  the  jurisdiction  of  the 
Court,  and  also  agreed  thatproof  of  Sampson  being  an  heir  at 
law  be  dispensed  with. 

.  The  Court  read  to  the  jury,  the  1 9th  section  of  the  statute 
of  frauds,  relating  to  nuncupative  wills,  and  charged  them 
tbat  the  propounder  must  prove  all  the  requisites  of  that 
provision  of  the  statute,  before  the  paper  offered,  could  be  set 
up  as  a  nuncupative  will,  and  if  he  had  failed  to  prove  aU^  or 
any  of  said  requisites,  they  should  find  for  the  caveator  ;  he 
further  charged,  that  if  the  deceased  was  nfot  in  extremis, 
when  he  spoke  the  words,  they  could  not  be  set  up  as  a  nun- 
cupative will ;  that  if  they  believed  the  propounder  had  made 
out  his  case,  they  could  find  in  favor  of  the  writing,  as  a  will 
as  to  tlie  personal  property,  but  against  it,  as  to  the  real  es- 
tate attempted  to  be  disposed  o£  To  which  last  charge  coun- 
sel for  caveator  excepted. 

The  jury  returned  the  following  verdict : 

^'  We  the  jury,  find  that  the  will  be  sustained,  except  so  &r 
as  concerns  the  real  estate  conveyed  therein." 

And  counsel  for  caveator,  moved  to  set  aside  the  verdict, 
and  for  a  new  trial,  on  the  ground  that  the  verdict  was  against 
the  evidence,  the  law,  and  the  charge  of  the  Court 

The  Court  overruled  the  motion,  and  refused  to  grant  a 
new  trial,  and  counsel  for  caveator  excepted. 
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Cols  and  Bailt  for  plaintiff  in  error, 

SxwARD  and  Hansxll,  represented  by  HAaars  and  Wab- 
asNy  for  defendant  in  error. 

By  the  Court. — Bennino,  J.  delivering  the  opinion. 

Should  the  motion  for  a  new  trial  have  been  granted  ? 

The  plaintiff  in  error  contends,  that  there  were  two  grounds 
sufficient  to  support  the  motion*  ^ 

1st.  A  want  of  proof  to  show  that  the  ^testator,  at  the  time 
of  pronouncing*'  the  words  propounded  as  his  will,  ''did  bid 
the  persons  present,  or  some  of  them,  bear  witness  that  such 
was  his  last  will,  or  to  that  effect" 

2nd.  A  want  of  proof  to  show,  that  ''such  nuncupative 
will "  was  ^  made  in  the  time  of  the  last  sickness  of  the  de- 
ceased. " 

It  is  true  that  there  was  no  evidence  going  to  show,  that 
the  "  testator  "  bid  the  persons  present,  or  any  of  them  to  bear 
such  witness. 

Ad  the  statute  says,  '4hat  no  nuncupative  will  shall  be 
good,  where  the  estate  thereby  bequeathed,  shall  exceed  the 
value  of  thirty  pounds,"  unless  several  things  concur,  among 
which  is  this;  that  ''it  be  proved  that  the  testator,  at 
the  time  of  pronouncing  the  same,  did  bid  the  persons  present 
or  some  of  them,  to  bear  witness  that  such  was  his  last  wiU, 
brto  that  effect"  Pr.Dig.  917.  Yet,  the  verdict  says,  in  effect, 
that  the  will  shall  be  a  good  nuncupative  will,  except  as  to 
the  realty. 

The  verdict  consequently,  is  contrary  to  the  Statute.  We 
Chink  therefore,  that  the  plaintiff  in  error  is  right,  in  the  first 
of  his  two  grounds. 

But  we  cannot  say,  that  we  think  he  is  right,  in  the  second  of 
those  grounds.  We  cannot  say,  that  we  think  that  there  was  a; 
want  of  evidence  to  show  the  words  in  question,  to  have  been 
spoken,  "in  the  time  of  the  last  sickness"  of  the  speaker.  We 
Ithiilk  that  the  evidence  showed  the  words  to  have  been  ^yo^ 

Yox.  XXII  21. 
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ken  in  the  time  of  his  last  sickness.  What  the  evidence  did 
^how,  in  this  respect,  wan  this:  that  the  speaker^at  the 
when  he  spoke  the  words,  was  lying  laortally  wouaded ; 
he  died  of  the  wound,  twelve  hours  after  speaking  the  words) 
that  his  condition  was  that  of  stupor,  from  which  he  had  ta 
be  aroused,  to  enable  him  to  speak  at  all,  and  into  \rtiich 
he  would  relapse  as  soon  as  left  to  himself;  that  whaa  hm 
was  aroused  from  this  stupor  to  make  this  will,  he  spoke 
Bome  of  the  words  of  the  will^  and  before  they  could  be  writ* 
.ten  down  he  relapsed  again  into  the  stupor  }  that  this  aoeii^ 
was  repeated  several  times,  before  all  the  words  were  spokes 
and  taken  down. 

•Such  being  what  the  evidence  showed  on  this  poiaty  w« 
cannot  feel  any  hesitation  in  saying,  that  we  think  that  II 
showed  the  words  to  have  been  spoken,  ^  in  the  time  of  the 
last  sickness  **  of  the  speaker.  Not  to  say  so,  would  be  lo 
jgive  a  meaning,  extremely  restricted,  and  quite  arbitrary,  §0 
the  expression,  "in  the  time  of  the  last  sickness,"  contained  iB 
Aeetatute.    Id  317. 

Judgmeai  Reversed. 


Nok  5.-*-SAin7Bx.  D.  VAjtvBR,  next  friend,  Caveator,  plaiatilf 
in  error  vs.  Abtsmus  Gk)LD8B7,  propounder,  defendant  j0 
error. 


{t.5  The  Covrt  m«7  order  to  be  entered  on  the  mintitet  of  the  Court  the 
•ent  of  a  party  to  the  ank,  that  the  opposite  party  and  his  aecurity  on  the 
peal,  be  examined  fully  as  witnesses,  and  such  eonsent  not  only  makaa  t1 
/foaipecent,  but  precludes  objeotioii  lo  their  credit  on  aoconnt  of  their  Mfl^ 
tion  to  the  case  as  parties. 

-|3.]  Jfett  of  kin  not  generally  liable  for  costs  on  calling  executor  to  prove  wiB 
in  isoleoin  fbtmt  «s  when  the  proceeding  is  not  yexatious. 

Ckveot  to  will,  from  Jaqper  Superior  Court    Deoisien  iff 
Judge  HABDBMANf  April  Term,  1857. 
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Sftmuel  1).  Varner,  as  the  next  friend  of  Caroline  E.  Vav-* 
ser,  an  in&nt,  c^veated  the  will  of  Jeremiah  Pearson,  de» 
tm»Qd,  and  the  executor  Artemus  Goldsby,  was  called  upos 
to  prove  said  will  in  solemn  form  of  law. 

Tbe  case  came  before  the  Superior  Court  upon  appeal  hqm 
the  Ordinary.  Upon  the  call  of  tbe  case,  the  parties  bd^g 
Mked  by  the  Court,  if  they  were  ready  for  trial  ?  Counsel  tm 
«fpra«tor^  showed  that  Caroline  E.  Vamer  was  an  i»» 
ifmi  of  about  nine  years  old,  and  the  grand  daughter  of  the  sud 
Jeremiah,  that  she  was  poor  and  without  any  estate  or  pra|h 
grty;  that  her  next  friend,  the  caveator,  Samuel  D.  Vai^ 
ner,  was  a  material  witness  against  said  will,  and  in  behalf 
^  said  infant;  and  for  the  purpose  of  rendering  him  a  oob- 
peteiit  witness,  submitted  a  motion,  that  said  Vamer  be  dia* 
loal^aed  as  the  next  friend,  and  discharged  from  his  cpnueo* 
tion  with  this  case,  upon  the  payment  of  the  costs  that  1)8d 
mccrued ;  and  that  some  fit  and  proper  person  be  appoioledl 
by  the  Court  to  act  as  next  friend  and  guardian  ad  liiem^  m 
forma  pauperisy  of  said  infant  The  Court,  upon  objection  bf 
counsel  for  propounder,  refused  the  motion,  but  decided  that 
upon  some  other  person,  with  the  assent  of  the  security  <Ni 
the  appeal,  appearing  and  being  substituted  in  the  place  ef 
said  Samuel  D.,  he  might  be  released  and  discharged  as 
friend,  and  party. 

>-  To  which  ruling  and  decision  counsel  for  caveator 
eepted. 

Counsel  for  caveator,  further  showing  that  Andrew  J.  Yw^ 
ner,  the  security  on  the  appeal,  was  a  material  witness  tm 
caveator,  moved  that  he  be  discharged  as  security  on  saUl 
appeal ,  and  from  his  connection  with  the  case,  with  the 
of  rendering  him  a  competent  witness.  At  the  same 
caveator  proposed  to  make  oath  that  he  was  not  a  resident  tf 
die  county  of  Jasper,  and  from  his  indigent  circumstanceiV 
was  unable  to  give  other  security  on  the  appeal :  counsel  te 
pippounder  objected,  and  the  Court  held,  and  adjudged  iha^ 
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said  security  be  discharged  upon  caveator  substituting  other 
good  and  sufficient  security  in  his  place.  Before  the  deci^ 
ion  of  the  Court  was  pronounced,  counsel  for  propounden 
tendered  the  following : 

**It  is  agreed  by  the  propounder  in  the  above  case,  that 
Samuel  D.  Varner,  next  friend  of  Caroline  E.  Vamer,  and 
Andrew  J.  Vamer  his  security  on  the  appeal,  be  considered 
as  witnesses  in  the  case,  and  be  examined  as  fully  as  if  they 
were  not  parties  to  the  record.  And  the  Court  orders  this  to 
be  put  upon  the  minutes." 

W.  W.  ANDERSON, 

j7lii/.  for  propounder. 

To  which  decision,  counsel  for  caveator  excepted. 

J.  A,  BoTNTON,  Baile/,  Bahtlett  and  Lofton,  for  plain* 
tiflf  in  error. 

W.  W.  Anderson,  for  defendant  in  error. 

-     By  the  Court. — McDonaxd,  J.  delivering  the  opinion. 

[U]  Before  the  Court  announced  its  decision  upon  the  mo> 
tion  submitted  by  caveator's  counsel,  to  discharge  the  security 
.Qn  the  appeal,  for  the  purpose  of  rendering  him  competent  to 
testify  on  his  side  of  the  case,  the  counsel  for  propounder 
.signed  a  written  consent  that  both  the  prochein  ami,  and  his 
<aiicurity  on  the  appeal,  should  be  considered  as  witnesses  in 
the  case,  and  be  examined  as  fully  as  if  they  were  not  parties 
io.tfierecord,  which  consent  the  Court  ordered  to  be  put  on 

•  ihe  minutes.    The  consent  thus  given,  for  the  examination  of 
'  (he  witnesses,  accomplished  all  that  the  motions  submitted, 

proposed  to  effect — to  allow  them  to  be  examined  as  legal  wit 
-neases  in  the  cause. 

•  The  ordering  the  consent  to  be  entered  on  the  minutes 
was  a  virtual  rejection  of  the  motions  to  dismiss  the prochem 
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wniy  and  to  discharge  the  security  on  the  appeal  It  is  urg- 
ed by  counsel  for  plaintiff  in  error,  that  the  consent  that  par* 
^es  may  be  examined  as  witnesses,  leaves  them  open  to  im- 
peachment by  counsel,  because  oi  their  relation  as  parties  to 
the  case. 

This  is  a  wrong  interpretation  of  the  consent  They  are 
to  be  examined  £»  yti%  as  tfthey  were  not  parties  to  the 
record.  The  Court  would  not  allow  a  party  to  avail  himself 
of  the  position  of  witnesses  as  parties  to  the  record  to  "assail 
their  credit,  when  his  consent  to  consider  them  as  witnesses, 
had  induced  the  Court  to  retain  them  in  that  position.  The 
waiver  was  in  lieu  of  their  discharge  from  the  case,  and  must 
be  as  effectual  in  all  respects.  The  only  objection  to  them, 
according  to  the  decision  of  this  Court  is  their  liability  for 
costs,  and  if  they  ought  not  to  be  held  liable  for  costs,  they 
ought  not  to  be  excluded  from  testifying.  Central  JR.  S. 
^  Bnk.  Co.  vs.  Nines,  Perkins  4"  Co.,  19  Ga.  Rep.  203.  Sam- 
uel D.  Varner  is  the  next  friend  only,  and  has  no  interest  in 
the  event  of  the  suit,  il  he  be  not  liable  for  costs.  His  secu- 
rity on  the  appeal  can  have  no  greater  interest  than  lie  has, 
in  the  result  of  the  cause.  Samuel  D.  Varner,  as  the  next 
triend  of  an  infant  who  is  one  of  the  next  of  kin  of  the  testator, 
calls  on  the  executor  to  prove  the  will  in  solemn  form.  The 
record  shows  that  the  infant  is  poor,  without  the  means  of 
paying  the  costs,  on  the  termination  of  the  suit  unfavorably 
to  her  object  But  independent  of  her  circumstances,  she 
would  not  be  liable  for  costs,  unless  the  proceeding  is  unjust 
and  vexatious.  She  calls  on  the  executor  to  prove  the  will 
in  solemn  form.  That  is  all.  The  executor  might  have  done 
that  in  the  first  instance.  Perhaps  it  was  his  duty  to  have 
done  it  This  infant  is  one  of  the  next  of  kin  of  the  intestate 
and  as  such  is  a  favorite  of  the  law.  The/'  interests  of  the  next 
of  kin,  in  cases  of  intestacy,  accrue  by  mere  operation  of 
the  law,  and  they  have  the  plainest  and  most  undoubted 
right  to  be  satisfied,  that  those  interests  are  not  defeated,  but 
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Upon  good  and  sufficient  ground."  Urquhart  fy  fVcUermoH 
WL  Frieber^  2  Eng.  Eq.  Rep.  425.  The  next  of  kin  have  a 
light  to  put  executors  on  proof  of  the  will,  and  this  has  been 
assigned  as  a  reason  for  not  giving  costs.  Reeves  vs.  Free* 
Bng,  1  Eng.  Ec.  Rep.  185.  Costs  may  be  given,  however, 
against  the  next  of  kin  when  the  proceeding  is  vexatious. 

[Sl]  The  spirit  of  our  Legislation  is,  that  the  doors  of  jua^ 
lice  shall  be  closed  against  none,  on  account  of  poverty. 
If  this  were  a  case  in  which  the  party  would  be  liable  fot 
costs  on  the  establishment  of  the  will,  if  she  were  of  full  age 
and  unable  to  pay,  she  might  have  appealed  without  giving 
security.  Because  she  is  an  infant,  she  is  not  to  be  subjected 
to  greater  hardships,  nor  is  one  who,  from  motives  of  pafen- 
lal  duty,  or  a  sense  of  justice,  steps  forward  to  her  relief  to 
be  forced  to  assume  a  responsibility  which  would  not  have 
lested  on  her  if  she  had  been  of  full  age. 

We  think  that  there  was  no  necessity  for  the  sub^itutioH 
fiist  moved  for,  and  the  consent  of  the  propounder  of  the 
will  placed  on  the  minutes  of  the  Court  rendered  a  decision 
c^the  motion  to  discharge  the  security  on  the  appeal  wn- 
oecessary,  and  no  express  decision  was  made  on  that.  There 
%as  no  error  committed  by  the  Court  in  ordering  the  consent 
to  be  entered  on  the  minutes  of  the  Court.  We  shall  affirm 
file  judgment  of  the  Court  below,  with  instructions  to  require 
the  propounder  of  the  will  to  conform  the  language  of  his 
eoDsent  to  the  interpretation  herein  given  of  it,  as  being  more 
calculated  to  relieve  the  witnesses  from  the  imputation  of 
bias  growing  out  of  their  position  as  parties,  than  a  mere 
construction  of  the  consent  as  it  stands. 

Judgment  affirmed,  with  directions. 
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Nb.  6. — Sonv  B.  FVtts,  and  others,  plaintiff  in  error,  v9. 
Hemohbl  y,  loHKsoN,  Govemof,  for  use  &c.,  defendant 
In  error. 

m  Bvideneo  wm  rejected  that  vn»  properly  admissible,  but  if  it  had  been  ad« 
nittad,  it  ought  not  to  have  changed  the  verdict*  No  motion  was  ixMide  for  a 
new  trial. 

AU,  That  the  rejection  of  the  evidence,  was  not  a  sufficient  eatise  for  a  dei^ 
tfuO. 

{Sl]  If  the  Sheriff  pay  over  money  cooling  to  the  defendant  inthejS.>QM.  to  some 
debt  of  the  defendaui^s  which  is  not  eatitted  to  the  money :  yet  the  Sheriff 
will  be  protected  in  the  act,  if  he  so  paid  the  money,  by  the  order  of  the  da* 
fendant. 

Bebton  Sheriff's  Bond,  from  Putnam  Superior  Court. 
Tried  before  Judge  Habdcman,  March  Term,  1857. 

This  was  an  action  of  debt  brought  for  the  use  of  William 
Q»  Lee,  on  the  official  bond  of  the  Sheriff  of  Putnam  Coun- 
Qr,  against  the  Sheriff  and  his  securities,  for  failing  to  pay 
ov^r  to  Lee  the  balance  in  his  hands,  amounting  to  one  thou* 
iand  one  hundred  and  thirty-five  dollars  and  ninety  cents^ 
vising  from  the  sale  of  negroes  sold  under  general  executions 
against  Lee;  and  which  balance  it  was  alleged  remained, 
after  satisfying  said  executions. 

The  plaintiff  offered  in  evidence  the  Sheriff^s  official  bond. 

He  next  offered  a  rule  nisi  against  the  Sheriff,  reciting, 
that  he  having  raised  from  sale  of  Lee's  property,  fifteen 
hundred  dollars,  and  after  satisfying  the  executions  levied 
upon,  that  there  will  remain  in  his  hands  a  balance,  and  or- 
dering him  to  show  cause  why  the  same  should  not  be  paid 
to  Lee;  and  the  rule  absolute  at  the  same  term  of  the  Court, 
March,  1855,  ordering  the  Sheriff  to  pay  over  to  him  the 
aum  of  one  thousand  one  hundred  and  thirty-five  dollars  and 
ninety  cents,  as  said  balance. 

Here  the  plaintiff  closed. 

Defendant  then  offered  in  evidence  sundry yt  /as.,  which 
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were  in  his  hands  against  Lee,  at  the  time  of  the  sale  cf  the 
property,  amounting  to  five  hundred  and  sixty  dollars. 

Lewis  P.  Harwell  testified,  That  on  the  erening  of  the 
sale  of  Lee's  negroes  by  the  Sheriff^  6th  June,  1854,  Lee  direc^ 
ted  the  Sheriff  to  pay  out  of  the  proceeds  of  the  sale  of  his 
property,  his  note  to  the  Branch  Bank  at  Eatonton,  for  two 
hundred  and  nineteen  dollars,  endorsed  by  Scarsbrook;  and 
that  Fitts  did  pay  it  Lee  was  drunk  at  the  time,  but  not  so 
much  so  as  not  to  know  what  he  was  about 

It  was  admitted  by  defendants,  that  on  the  day  of  sale, 
William  H.  Scarsbrook  gave  notice  before  the  sale,  that  he 
held  a  mortgage  on  the  property. 

Harwell  further  testified,  that  he  did  not  know  whettief 
Fitts  heard  the  notice  given  by  Scarsbrook  or  not,  but  thai 
he  was  present 

The  Court  then  admitted  the  Bank  note  in  evidence,  say- 
ing that  it  would  charge  the  jury  as  to  that  note,  as  the  law 
and  facts  of  the  case  required.  Defendant's  counsel  then  offer- 
ed to  introduce  two  mortgages  on  said  negroes,  sLndJiJas, 
thereon :  one  from  Lee  to  Elmore  Calloway  and  Lewis  P. 
Harwell  for  the  sum  of  seven  hundred  and  fifty  dollars,  be- 
sides interest  and  cost ;  the  other  from  Lee  to  Lewis  P.  Har- 
well for  the  sum  of  two  hundred  and  forty-eight  dollars  and 
seventy-seven  cents,  besides  interest  and  cost,  and  which  ^ 
/m.  were  in  the  Sheriff's  hands  on  the  day  of  sale,  and  both 
receipted  in  full  to  the  Sheriff  by  the  respective  parties  on 
the  day  of  the  sale  of  the  said  negroes ;  the  aggregate  of  said 
receipts  amounting  to  one  thousand  and  thirty  dollars  and 
eighty-seven  cents. 

Before  receiving  these  papers  in  evidence,  Lewis  P.  Har- 
well was  again  examined,  who  stated,  that  Fitts  the  Sheriff 
had  recovered  back  from  Calloway  and  himself  the  amounts 
he  bad  paid  and  allowed  to  them  on  their  mortgage^yo^. 
These  amounts  were  paid  in  settlement  by  the  Sheriff,  they 
being  the  purchasers  of  the  negroes  at  the  Sheriff's  sale,  on 
the  first  Tuesday  in  June,  1854.    That  notice  of  said  mort- 
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was  given  at  the  sale,  and  that  the  negroes  were  sold 
subject  to  the  mortgages ;  that  he  did  not  know  that  the  Sher- 
iff knew  that  the  notice  was  given,  but  he  was  present  and 
as  Sheriff  sold  the  negroes. 

The  Court  ruled  out  the  mortgage^/a«.  and  the  oral  tes- 
timony of  Harwell,  which  however  was  before  the  Court  and 
jury,  and  counsel  for  defendants  excepted. 

fFnk  C.  Davis  testified,  that  on  the  day  of  sale,  after  the 
negroes  were  sold,  he  went  to  where  the  Sheriff  was  settling 
with  Calloway  and  Harwell,  and  understanding  that  they  were 
about  to  apply  the  proceeds  of  the  sale  to  the  mortgageyt/osi 
said  that  it  was  wrong,  as  the  property  was  not  subject  to  the 
mortgages;  when  Harwell  said,  ^say  nothing  about  it,  and 
your  execution  shall  be  paid" 

Defendants  here  closed. 

« 

The  Court  charged  the  jury,  among  other  things,  that  in 
reference  to  the  note  to  the  Bank,  if  they  believed  that  Fitts 
knew  of  the  notice  of  the  encumbrance  of  the  mortgage  to 
Sciirsbrook,  and  that  said  mortgage  was  given  to  indemnify 
him  against  his  indorsement  on  said  note,  then  the  jury  should 
not  allow  the  same  as  a  credit  to  the  Sheriff  in  their  verdict ; 
but  if  they  believed  from  the  evidence  that  Fitts  did  not 
know  of  the  proclamation  of  the  lien  of  Scarsbrook's  mort- 
gage at  or  before  the  sale,  then  they  should  allow  it  as  a  credit 
to  defendants — it  being  admitted  by  defendant's  attorney  that 
notice  of  the  mortgage  was  given. 

To  which  charge  defendants  counsel  excepted. 

The  jury  found  for  the  plaintiff  the  sum  of  eleven  hundred 
and  one  dollars  and  twenty-six  cents. 

Whereupon  counsel  for  defendants  tender  their  bill  of 
exceptions,  and  assigned  the  said  rulings  and  charge,  as 
error. 

John  W.  Hudson,  for  plaintiff  in  error. 

F.  H.  Cone,  for  defendant  in  error. 
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By  the  Court. — BENNiNOy  J,  delivering  the  opinion. 

Lee  in  his  declaration  alleges,  that  Fitts,  as  Sheriff,  aoM 
certain  of  his,  Lee's  negroes,  to  satisfy  several  general  ^.ybn 
against  him ;  That  the  negroes  sold  for  more  than  enough  to 
satisfy  the Jt. /as.;  and  that  Fitts  refuses  to  pay  over  to  bin 
the  surplus. 

The  defence  of  the  Sheriff  (and  his  sureties)  seems  to  be,  that 
he  paid  this  surplus  to  certain  mortgages  on  the  negroes,  made 
by  Lee,  viz :  a  mortgage  held  by  Calloway  and  Harwell ;  a 
mortgage  held  by  Harwell ;  and  a  mortgage  held  by  Scars- 
brooik;  and  that  he  did  so  by  the  direction  of  Lee. 

To  make  out  this  defence,  the  defendants  offered  as  evi» 
dence,  the  first  two  of  the  aforesaid  mortgages,  together  witll 
the  judgments  of  foreclosure  on  them,  the  Ji. /as,  issued  fpom 
those  judgments,  and  the  receipts  in  full,  given  to  the  Sheriff 
by  the  mortgagees ;  and  also  offered  as  evidence  the  testimo- 
ny of  Harwell,  to  the  effect,  that  Fitts,  the  Sheriff,  had  recov- 
ered back  the  money  paid  or  allowed  by  him  to  the  said  mort- 
gagees, and  for  which  they  had  given  him  the  said  receipts: 
they  also  offered  evidence  to  show,  that  Lee  was  willing  that 
the  mortgagees  should  be  paid  out  of  the  money  raised  by 
the  sale  of  the  negroes. 

The  Court  rejected  the  whole  of  this  evidence,  and  that  is 
excepted  to. 

It  is  to  be  remembered,  that  the  negroes  were  sold  subject 
to  the  mortgages. 

Was  the  foregoing  evidence  admissible  ?  We  think  that 
it  was.  A  part  of  it  went  to  show,  that  the  Sheriff  paid  the 
money  to  the  mortgagees  in  obedience  to  instructions  proceed- 
ing from  Lee  himself,  the  owner  of  the  money.  This  part, 
therefore,  would  have  been  in  support  of  the  defence  to  the 
action. 

Another  part  of  the  evidence,  however,  went  to  show  that 
if  it  was  true,  that  the  Sheriff  had  paid  the  money  on  the 
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mortgages,  it  was  equally  true,  that  he  had  afterwards  recov 
ered  it  back. 

>  Now  when  he  had  recovered  the  money  back,  he  held  H, 
we  may  presume  just  as  he  had  held  it  before  he  paid  it  ovej 
Co  the  mortgagees,  and  he  had  held  it  before  he  had  paid  it 
orer  to  the  mortgagees,  as  the  money  of  Lee,  the  negroes  hav« 
ing  been  sold  subject  to  the  mortgages.  The  recovery  back  waa 
evidence,  that  for  some  reason,  the  payment  of  the  money  to 
the  mortgagees  was  an  improper  payment,  and  therefore,  wa» 
evidence,  that  the  money  still,  in  law,  belonged  to  Lee. 

This  being  so,  the  part  of  the  evidence  aforesaid  that  showr 
ed  that  the  Sheriflf  had  recovered  back  the  money,  neutrair 
ized  the  part  that  showed  that  he  had  paid  the  money  on 
the  mortgages  uiider  the  instructions  of  Lee. 

If  therefore,  the  evidence  in  both  its  parts  as  offered,  had 
been  received,  it  could  not  have  changed  the  verdict. 

This  being  so,  a  new  trial  ought  not  to  be  granted,  although, 
it  is  true,  that  the  rejected  evidence  was  admissible;  for  a 
new  trial,  with  that  evidence  in,  ought  not  to  result  in  a  dif- 
ferent verdict 

The  new  trial  Act  1854,  does  not  apply,  as  no  motion  was 
made  for  a  new  trial. 

[1.]  We  cannot,  then,  hold  the  first  exception  good. 

In  relation  to  the  *^  Bank  note,''  this  may  be  said  : 

It  seems,  that  there  was  a  note  of  Lee's  in  Bank,  on  which 
Scarsbrook  was  an  endorser ;  that  Scarsbook  held  a  mortgage 
on  the  negroes  aforesaid,  for  his  indemnity  as  such  endorser, 
and  that  the  negroes  were  sold  subject  to  the  mortgage.  But 
it  also  appears,  that  Lee  directed  the  Sheriff,  to  apply  a  part 
of  the  money  arising  from  the  sale  of  the  negroes,  to  the  pay- 
ment of  this  note,  and  that  the  Sheriff  accordingly,  did  so 
apply  a  part  of  the  money ;  and  it  does  not  appear,  that  the 
Sheriff  ever  recovered  back  this  part 

[2.]  Now  the  money  thus  paid  away  by  the  Sheriff,  be- 
longed to  Lee,  and  Lee  might  do  with  it  whatever  he  pleased. 
He  might,  therefore,  order  the  Sheriff  to  pay  it  on  the  note. 


m^ 
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notwithsianding  that  the  note  might  not  be  entitled  to  it,  and 
if  he  did,  the  Sheriff  would  be  justified  in  obeying  the  order. 
And  no  action  can  lie  against  a  man  for  doing  what  he  is 
justified  in  doing.  Unless,  therefore,  the  Sherifi*  had  recoY« 
sored  back  this  money,  as  he  had  that  which  he  paid  to  the 
two  mortgagees,  there  could  be  no  action  against  him  for  this 
money. 

Now,  the  charge  of  the  Court  in  reference  to  this  nete^ 
amounts  to  this,  that  the  Sheriff  was  liable,  whether  it  was 
by  the  order  of  Lee  the  owner  of  this  money  or  not,  that  he 
had  paid  away  the  money  on  the  note,  provided  he  knew  of 
Scarsbrook's  mortgaga 

This  charge,  therefore,  we  think  was  wrong. 

And  if  wrong,  the  error  was  manifestly  such  as  to  leqnirs 
%  new  trial 

Accordingly  a  new  trial  is  ordered. 


No.  7. — ^William  H.  Hsndrt,  guardian,  plaintiff  in   enoi^ 
vs.  James  M.  Hurst  and  wife,  defendants  in  error. 

[1.]  On  an  appeal  from  the  Ordinary  on  a  guardian^s  return,  the  account  offered 
by  the  guardian,  must  be  submitted  to  the  jury  as  the  matter  he  proposes  to 
prove,  but  the  vouchers  do  not  go  as  a  matter  of  course. 

{3.]  Vouchers  embracing  charges  for  several  years  board,  clothing,  taition,  ftfC 
specifying  the  time  and  amount  claimed,  are  not  too  general  to  be  admitted 
in  evidence  to  the  jury;  but  when  accounts  are  thus  presented  they  ought  to 
'  be  strictly  proved. 

[3.]  Guardian's  receipt  to  himself  is  no  evidence  to  support  a  charge  in  his  owa 
favor  against  his  ward. 

(4.]  When  the  charges  are  speciAc  in  regard  to  the  object,  time  and  amona^ 
evidence  may  be  admitted  to  prove  them. 

[9.]  Attorneys  receipts  to  guardian,  stating  to  be  Ibr  professional  services  ren- 
dered the  ward,  are  not  of  themselves,  without  further  proof,  sufficient  te 
establish  the  account  against  the  ward. 
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[6.]  A  party  may  Toluntarily  release  a  part  of  a  fladingin  hit  fkvor  when  it  does 
not  prejudice  hie  adversary. 

• 

CaTeat  to  Return,  and  Vouchers  of  Guardian,  &c.,  fiom 
Thomas  Superior  Court  Tried  before  Judge  Lovx,  Decern* 
ber  Tenn,  1856.    On  Appeal  from  Ordinary. 

William  H.  Hendry,  guardian  of  Oeoi^a  Ann  Hendry, 
presented  his  return  with  the  vouchers,  to  the  Court  of  Ordi- 
nary of  Thomas  county,  to  which  being  allowed  and  ad- 
mitted to  record,  James  M.  Hurst,  in  right  of  his  wife,  the 
said  Georgia  Ann,  entered  his  protest  and  caveat 

The  following  is  the  return : 

William  H.  Hendry  in  account  current  with  Georgia  Ann 
Hendry,  minor  of  Eli  H.  Hendry« 

To  cash  paid  for  the  schooling,  clothing  and  tuition  of  said 
Georgia  Ann,  from  1st  January,  1848,  to  the   17th  April, 

1855, No.   6,     f  500  00 

To  board  of  Georgia  Ann  Hendry,  from  1st  January 

1848  to  17th  April  1855,  .     Na  7,     500  00 

1855. 
March  6.   To  cash  paid  Mclnt3rre  &  Young  as  per 

voucher,  ....  No.  1,  50  00 
H.  H.  Tooke,  Ord'y.  No.  2,  14  30 
G.  B.  Cole,  .  .  Na  3,  150  00 
Mclntyre  &  Young,  Na  4,  150  00 
R.  J.  Bruce,  .  .  Na  5,  89  00 
Commissions  on  cash  received  at  2}  per  ct  .  95  51 
do.  da  paid  out,        .        •  .        94  83 

$1,523  64 
1854. 

Nov.        By  notes  received  this  day  from  Alderman 

Carlton,  adm'r  of  James  E.  Hendry, 


May  SO. 

do. 

da 

June    2. 

do. 

da 

June    2. 

da 

do. 

May    7. 

do. 

do. 
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deceased,  who  was  the  adm'r  of  E.  IL 
Hendry,  father  of  Georgia  Ann  Hendiy,  S^BOO  79 
Deduct  credits  opposite  page,      .        .         1^23  64 

Leaves  balance  due  minor,    .  .  #9|277  11 

WM.  a  HENDRY,  GvanUtm, 

Sworn  to  and  subscribed  before^ 

Bke  in  open  Court,  June  led,  1855w    V 

H.  H.  Toou,  Ordinary,  j 

To  this  retnm  was  annexed  vouchers  for  all  the  itfsi# 
charged  to  have  been  paid  out  or  disbursed 

Hurst  in  right  of  his  wife,  by  counsel,  on  the  2l8l  Juns^ 
1855,  entered  his  caveat  against  the  lbi«9g(Hng  return  Aod 
vouchors,  and  objected* 

Ist  To  first  charge  for  schooling,  &a,  beoancethe  samais 
enoneous  and  anju8t,.and  ao  voucher  has  been  presantad/tPt 
^haaaaae. 

'  4dL  To  second  chaipge  for  board,  because  the  same  b  un- 
just and  enoneous,  and  because  at  the  time  when  said  €hi#- 
ges  were  made  Hendry  was  not  guardian. 

Sd«  He  caveats  the  charge  of  fifty  doUaia  paid  Mdmyn 
&  Young,  for  making  returns,  as  illegal  and  not  a  'pia|Mr 
dittge  against  ward. 

4tfi.  He  also  caveats  the  two  expenditures  to  Mclntym  A 
Yoang  and  C.  &  Cole,  each  for  ^50  00,  as  iU^al,beij^g6t 
imfessional  servicss*  rendoned  in  deiending  himself  in^t  mt 
against  him  for  mal-administration  as  guardian. 

5th.  Caveats  the  change  for  oommianoB6,jttie|piardian  not 
having  made  his  returns  agaeeaUy.to  law,  and  because  charg- 
ed upon  payments  and  expenditures  which  were  not  mada 

6th.  Caveats  the  charges  for  board,  tuition  and  dotfiing, 
die  same  never  having  been  contracted,  and  if  so  are  barred 
by  the  statute  of.  limitations ;.  and  further  because  the  expen- 
ditures charged  were  made  before  the  appointment  of  Hm 
guaidiao. 
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that  the  veidiot  was  contrary  to  law,  the  eharge  of  the  Coart| 
and  against  the  evidence 

The  account  current  and  vouchers  were  offered  together 
and  ruled  out  by  the  Court,  but  the  return  or  account  current 
itself,  was  admitted  and  read  to  the  jury,  and  counsel  for  guar- 
dian excepted. 

Vouchers  Nos.  6  and  7,  were  then  offered,  which  were 
for  the  board  and  tuition  and  clothing  of  the  ward,  and  which 
consisted  of  the  account  made  out  as  contained  in  the  return, 
and  a  receipt  of  die  same  by  the  guardian  to  himself  of  one 
thousand  dollars  the  aggregate  of  the  two  items;  The  Court 
rejected  them,  on  the  ground,  that  the  charges  were  two  gen- 
eial,  und  counsel  for  the  guardian  excepted. 

Vouchers  Nos.  3  and  4,  for  fees  paid  to  C.  B.  Cole,  and 
Mclntyre  &  Young  for  professional  seiTices,  0150  to  each, 
wiBKi  ^^red,  and  upon  objection,  were  ruled  out  by  the  Court, 
mi  tba/giound,  that  said  receipts  did  not  specify  for  whatp«h 
ticular  services  the  money  was  paid,  and  because  the  sanw 
wa0 paid. for  the  defence  of  a  suit  incititiitod  against  Hemiif 
oni  liis  gttardktt  bond :  to  which  ruling  the  guardian  eicdp* 
led. 

-  ^ionnael  for  guardian  offered  the  deposition  of  two  witness* 
ettexanuned  by  cammission,  in  support  of  the  two  iteaas  in 
the  return  for  tuition,  clothing  and  board,  being  Nos*  $  and  7, 
whioh  were  upon  cAjjedion,  rejected  b^the  Court,  oathe 
grounds  that  the  two  items  were  tiK>geiMoral,  and  no  evidenoe 
ttmld  be  reeeivied  to  poove  them;  and  cemiael  for  guaidMA 
excepted. 
.'  The  jnry.  feniid  tbe  fbllowing  vexdiet: 

^  W«,  4liB  jury 'find  that  the  gnasdian,  WUIiam  H.  Hmidty, 
beailsiwed  on  bis  •account  the  sun  of  aiaety-thiee  dollars 
9ud  thirty' cents,  the  gross  amount  of  Ofdinary's  biU,  (voueh- 
er  Ko.  3 ;)  Mclntyre  ft  Young's  reoeifit  im  #50,  (voucher 
9foi'  \ ;)  and  R.  J.  Bmee^s  receipt  {ofBBBy  (voucher  No.  5  4) 
and  disaUew  the  other  items  charged-  in  aeeount" 
Counsel  for  Hendry  m^ved  for  a  new  trial,  on  tbo^mmd. 
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Before  the  motion  for  a  new  trial  was  decided,  counsel  foi 
Hurst  and  wife,  came  in  and  filed  their  written  consent  to  ad- 
mit and  allow  commissions  in  settlement  with  the  guar* 
dian. 

The  motion  was  then  overruled  and  new  trial  refused  | 
and  counsel  for  Hendry  the  guardian,  excepted. 

CoLB,  for  plaintiff  in  error. 

s 

SswAED  &  Hansel,  represented  by  Itxhson  L.  Habbis^ 
for  defendant  in  error. 

By  the  Court — McDonald,  J.  delivering  the  opinion. 

[1.]  The  record  does  not  disclose  the  decision  of  the  Ordi- 
nary on  this  case,  when  before  him.  We  presume,  however, 
that  he  allowed  the  account  of  the  guardian,  and  considered 
the  vouchers  sufficient  to  sustain  it,  as  the  counsel  for  guar- 
dian in  his  argument  insisted  that  the  Court  below  ought  to 
have  permitted  the  account  and  vouchei^  to  have  been  submit- 
ted to  the  jury,  as,  when  passed  by  the  Ordinary,  the  vouch- 
ers vrete  prima  facie  evidence  of  the  disbursements  charged 
to  have  been  made.  Be  that  as  it  may,  when  the  case  was 
about  to  be  submitted  to  jury,  ^  the  counsel  for  the  gnardian 
offered  the  account  current  and  vouchers  returned  to  the 
Court  of  Ordinary  as  the  case  and  pleadings  for  triaL^'  The 
Court  rejected  them,  and  this  ruling  is  the  first  ground  of  error 
alleged  in  the  record. 

The  appeal  from  the  d^ision  of  the  Ordinary,  brought  up 
the  entire  case  and  it  ought  to  have  been  presented  to  the 
jury  as  it  was  to  the  Ordinary.  In  all  cases  the  guardian 
making  his  return  should  lay  his  account  before  the  Ordina- 
ry, plainly  setting  forth,  with  sufficient  certainty,  his  charges 
against  his  ward.  TbisVccount  is  the  case  he  should  prove 
The  vouchers  are  his  evidence  to  support  it,  and  they  shooU 
be  closely  examined,  and,  if  not  satisfaolory  to  the  Ordioary, 
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ought  to  be  supported  by  othjer  proo£  So,  in  the  Superior 
pourt  on  {fpjp^  the  ^aaie  cgurse  should  be  pun^^ecL  Tlie 
yoqchera,  on  such  appeal,  axe  entitled  to  po  weight  as  evi- 
dence, on.  th^  score  that,  on  the  case  appealed,,  the  Oi^inarjr 
allowed  them.  The  judgment  appealed  from  must  be  affirm- 
ed  before  it  is  entitled  to  any  consideration  as  evidence,  and 
it  being  a  judgment  upon  the  law  and  evidence,  it  must  be 
reviewed  upon  the  law  and  evidence.  The  Court  below 
ought  to  have  allowed  the  account  to  go  to  the  jmy,  ^  the 
matter  which,  with  the  caveat,  made  up  the  issue  to  be  tried 
by  them.  The  vouchers  formed  no  part  of  the  issue  and 
when  offered  as  a  part  thereof,  ought  to  have  been  rejected* 

[2.]  The  vouchers  to  sustain  the  chaiges  in  the  guardian's 
account  for  clothing,  schooling,  tuition  and  board,  ought  not 
to  have  been  rejected  on  account  of  their  generalness.  They 
embrace  charges  from  the  1st  of  January,  1848,  to  17th  April, 
1855.  They  show  great  carelessness  and  negligence  in  the 
mode  of  keeping  the  accounts,  but  this  is  not  a  reason  for 
rejecting  them  altogether;  accounts  thus  kept,  ought  to  be 
strictly  proven  by  testimony,  to  support  the  charges  made, 
to- wit:  that  the  clothipg,  schooling,  tuition  and  boarding, 
were  furnished  in  accordance  with  the  charges,  and  that  the 
charges  are  reasonable  and  suitable  to  the  circumstances  of  the 
ward.  Guardians  should  keep  accurate  accounts  and  make 
regular  returns,  and  in  all  cases  where,  they  do  not,  and  are 
unable  to  prove  the  actual  amount  paid  under  the  above  rule, 
they  ought  to  be  restricted  to  the  lowest .  amount  the  law 
would  authorize  them  to  charge.  The  guardian's  own  receipt 
to  himselfy  furnishes  not  the  slightest  evidence  of  this.  It  is 
his  own  bare  statement  in  his  own  behalf  which  is  inadpiis- 
sible.  He  ought  to  prove  the  furnishing,  and  a  qtfantum 
meruit f  (if  unable  to  prove  the  actual  amount  paid,)  and  that 
the  circumstances  of  the  ward  justified  the  charges. 

[4.]  The  depositions  of  Robert  and  James  B.  Peacock, 
ought  to  have  been  read  to  the  Jury.  The  charges  in  the 
account  were  sufficiently  special  to  apprise  the  defendant's 
VOL.  XXII  22. 
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in  exror  of  the  nature  of  the  demands  set  up  by  the  guardian. 
It  is  by  the  evidence  of  others  that  he  must  prove  them.  If 
-the  testimony  of  the  persons  with  whom  the  ward  boarded, 
and  the  teachers  to  whom  the  tuition  money  was  paid,  can 
be  obtained,  it  is  the  best  evidence.  If  that  cannot  be  ob- 
tained, the  next  best  evidence  must  be  produced  The  evi< 
dence  rejected  ought  to  have  been  submitted  to  the  consider- 
ation of  the  Jury.  The  witnesses  testified  that  the  value  of 
the  wardV  board  with  the  guardian  was  fifty  dollars  per  year, 
and  that  she  lived  at  his  house  six  or  seven  years,  and  was 
-clothed  and  supported  by  him.  To  this  extent  the  evidence 
was  certainly  admissible. 

[5.]  The  Court  below  rejected  receipts  given  by  attorneys  for 
proiessional  Services  rendered  the  ward's  estate,  on  the  grsund 
that  they  did  not  specify  the  services  renderedi  and  because  it 
was  allied,  that  the  said  services  were  rendered  the  guardian 
in  his  defence  of  a  suit  on  his  guardian'abond.  There  is  noth- 
ing in  the  record  to  justify  the  second  ground  of  objection, 
and  it  will  not  be  considered  The  receipts  ought  not  only 
to  have  specified  the  services  rendered,  but  if  the  ward  re- 
quired it,  there  should  have  been  evidence  that  it  was  a  pro- 
per charge  against  her.  The  judgment  of  the  Court  upon  a 
contested  return  to  the  Ordinary,  is  as  conclusive  upon  the 
parties,  as  any  judgment,  and  the  proof  ought  to  be  such  as 
would  be  necessary  to  sustain  the  charges  if  attempted  to  ba 
set  up  in  a  Court  of  Chancery.  Indeed  whether  contested 
or  not,  there'ought  always  to  be  satisfactory  proof  that  servi- 
ces chargeii  against  a  ward  wete  rendered  for  his  or  her 
benefit,  and  that  the  charge  is  reasonable. 

[#.}  It  was  not  error  in  the  Court,  to  permit  the  party  to 
allow,  in  favor  of  the  guardian,  items  in  his  account  not  al- 
lowed hy  the  jury.  Jt  was  a  voluntary  abandonmefut  of  a 
right  which,  by  no  possibility,  could  prejudice  the  other  party. 
The  non-allowance  of  cdftinii^sion  does  not  seom  to  liove 
^een  a  ground  for  refusing  the  motion  for  a  new  trial 

The  judgment  of  the  Court  below  must  be  revelfeod  on 
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the  ground  that  the  Court  erred  in  excluding  the  evidence  of 

Robert  and  James  B.  Peacock.    It  was  the  duty  of  the  Court 

and  jury  on  the  appeal  to  exercise  all  the  duties  and  powers 

of  the  Ordinary,  to  hear  all  the  evidence  legally  offered  for 

ofr  against  the  account  as  charged,  admit  it,  or  disa}low  it, 

or  reduce  it,  accordingly  as  the  evidence  demanded  die  one 

or  the  other. 

Judgment  reversed. 


No  8. — ^Morgan  M.  Mills,  administrator,  plaintiff  in  error, 
v&  Nathaniel  S.  61ov6r,  defendant  in  error. 

[1.]  Under  proceedings  to  obtain  a  restoration  of  personal  property  to  the  pos- 
session of  a  party  from  whom  it  has  been  taken  witfeont  his  or  her  consent, 
neither  the  right  to  the  possession,  nor  the  title  to  the  property  ean  be  in* 
vestignted.  ^ 

p.]  After  the  expiration  of  foor  years  from  the  taking,  a  possessory  warrant 
will  not  lie,  the  party  having  had  th«  possession  in  the  mean  time  withont 
disturbance. 

Possessory  warranty  from  Jones  Superior  Court  Decision 
by  Judge  Hardeman  at  Chambers,  24th  April,  1857. 

On  the  23d  April,  16j7,' a  possessory  warrant  issued  at  the 
instance,  and  upon  the  affidavit,  of  M oi^n  M.  Mills^  admin- 
istrator of  John  Towles  deceased,  against  Nathaniel  S.  Glov- 
er, to  recover  the  possession  of  a  lai^e  number  of  slaves, 
some  forty-five  or  fifty,  alleged  to  be  the  property,  and  in  the 
possession  of  affiant's  intestate,  at  the  time  of  his  death,  and 
which  were  shortly  thereafter  taken  apd  carried  offlllegally 
and  withont  lawftil  authority,  by  Glover. 

The  following  statement  of  facts  was  agreed  upon  by  the 
Counsel,  viz : 

That  Towles  died  in  the  possesion  and  control  of  the  ne- 
gioei^that  Glover  tO0k  pootomon  of  them  and  carried  them  off 
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from  To wles' plantation  to  his  own,  after  the  death  of  Towles, 
and  that  he  now  has  possession  of  the  same ;  that  Glover  took 
them  openly  in  the  day  time,  and  without  violence.  That 
when  he  took  possession,  he  said  he  did  it  by  virtue  of  a  deed 
fironlTowIes  to  himself,  which  he  exhibited ;  that  the  negroes 
mentioned  in  said  deed  are  the  same,  with  their  increase,  now 
sought  to  be  recovered. 

That  Towles  died  on  the  27th  day  of  November,  1652,  and 
Glover  took  possession  of  the  negroes  on  the  16th  day  of  De- 
cember, 1852,  and  that  letters  of  administration  were  granted 
to  Mills  2d  May,   1853. 

Mills  objected  to  the  admissibility  in  evidence,  in  excuse, 
justification  or  maintenance  of  Glover's  possession,  what  he 
said  or  did  in  relation  to  said  deed,  at  (he  time  he  took  the 
negroes ;  the  testimony  was  heard  subject  to  this  objection. 

After  the  testimony  was  closed,  and  during  the  argument, 
Counsel  for  Mills  offered  to  prove  by  three  witnesses,  that  he 
made  a  demand  upon  Glover  for  the  negroes  on  the  9th  day 
of  January,  1856,  which  the  Court  refused  to  allow.  Coun- 
sel also  offered  to  introduce  Mills'  letters  of  administration  to 
show  that  the  statute  of  limitations  did  not  begin  to  run  tiH 
the  date  or  period  of  granting  said  letters ;  this  the  Court  aU 
so  refused,  for  the  purpose  intended,  but  permitted  the  letters 
to  be  read^  to  show  that  Mills  was  th^  adttiinistrator.  To 
which  rufings  counsel  for  Mills  excepted, 
ludge  Hardeman,  after  hearing  argument,  dismissed  the  war- 
rant, dn  the  ground  that  Glover  had  been  in  possession  more 
than  four  years  before  the  isaine  w^  issued.  And  Counsel 
foir  Mills  excepted. 

Bail^t,  Nb^bit  a^d  Gibson^  for  pl&inl!iffiii  error, 

PoB,  and  Ghisr,  for  defendant  in  error. 

By  the  Court. — ^McDonald  J.  delivering  the*  Oj^hikm. 

On  the  preliminary  motion  made  in  thiscas^  we  pniBbiuice. 
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no  judgment,  but  will  pass  at  once  to  the  consideration  of 
the  questions  presented  in  the  record. 

On  the  return  of  the  warrant  the  plaintiff  in  error  ofiered 
to  prove  that  he  had  demanded  of  Glover  the  negroes,  and 
tendered  in  evidence,  his  letters  of  administration  to  show 
hat  the  statute  of  limitations  did  not  run  till  the  issuing  of  the 
letters  of  administration.  The  judge  refused  to  hear  both, 
and  his  decision  was  excepted  to.  The  only  matter  before 
the  Judge  was  the  question  of  possession.  Neither  the  right 
of  possession  nor  the  question  of  title  could  be  heard  by 
him  in  this  proceeding. 

If  the  object  had  been  to  prove  that  the  letters  related  back 
to  the  death  of  the  intestate,  to  sho^  that  the  taking  was  from 
his  constructive  possesion,  then,  more  than  four  years  had 
passed  since  the  taking  from  that  constructive  possession. 

If  the  object  was  to  show  that  the  action  of  trover,  was  not 
or  would  not  be  barred,  that  was  an  issue  which  involved  the 
title  or  right  of  possession,  and  not  the  naked  question  of 
possession,  which  the  Judge  alone  could  hear.  There  is  no  act 
of  limitations  to  possessory  warrants;  but  from  the  object  of  the 
Act,  the  purpose  and  intent  of  the  Legislature  to  restore,  at 
once  a  possession  of  which  a  party  had  been  deprived  8ur« 
leptitiously  or  by  fraud  or  violence, and  from  the  affidavit,  the 
party  must  make,  in  case  the  property  was  taken  in  a  man- 
ner unknown  to  him,  that  the  property  was  ^'recently''  in  his 
possession,  I  should  be  disposed  to  hold,  that  the  party  losing 
the  property  should  proceed  with  all  reasonable  dispatch  to 
obtain  a  restoration  of  the  property  to  his  possession,  but  for 
the  proviso  at  the  close  of  the  first  section  of  the  statute,  that 
no  person  shall  be  committed  for  refusing  to  produce  the 
property,  when  it  shall  be  proven  to  have  been  in  his  posses- 
sion for  four  years,  next  preceding  the  issuing  of  the 
warrant  But  it  does  not  necessarily  follow  from  the  pro- 
vision in  the  act  prohibiting,  after  the  expiration  of  four 
years,  the  imprisonment  of  the  party  failing  to  produce  the 
property,  when -it  had  been  clandestinely  taken  and  concealed 
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and  out  of  reach  of  the  arrest  of  the  Sheriff^  that  the  part7 
losing  the  possession  should  have  four  years  to  institute  pro- 
ceedings where  the  taking  was  open,  and  the  possession  pub- 
lic and  notorious.  We  think  there  was  no  error  in  the  re- 
fusal of  the  judge  to  hear  the  letters  of  admii^istration.  The 
demand  could  not,  if  proven,  have  been  evidenCie  of  the  re- 
sumption of  the  possession.  This  Court  has  held  that  the 
levying  on  land  by  an  officer  is  no  interruption  of  the  peace- 
able possession  of  the  occupant  of  the  land.  Lessee  of  Crit- 
tens  vs.  Lowrjfj  1 5th  Geo,  Rep,  339. 

The  judge  who  issued  the  possessory  warrant,  after  hearing 
the  evidence  touching  the  possession  of  the  negroes,  dismissed 
it  at  the  cost  of  the  affiant,  on  the  ground  that  Glover  had 
been  in  possession  of  the  negroes  for  four  years  next  preced- 
ing the  issuing  of  the  warrant 

The  sole  matter  of  enquiry  in  this  case  was  respecting  the 
possession  of  the  property.     The  affidavit  of  the  injured  party 
(  is  the  foundation  of  the  proceeding.     It  has  for  its  object,  the 
change  of  the  possession  of  property,  and  excludes  the  trial  of 
(   the  right  to  the  possession  or  the  title  to  the  property.     It  is 
'    a  proceeding  unknown  to  the  common  law.    It  is  prescribed 
by  statutes.    The  party  being  entitled   to  the  remedy  by 
statute  alone,  must  pursue  the  statute.     The  oath  required  by 
I    the  staUite,  must  be  made  by  the  party.    The  statute  requires 
]   that  the  party  should  depose  that  the  property  was  taken,  en- 
^    ticed  or  carried  away  by  fraud  &c,  ^from  the  possession  of  the 
deponent p  or,  that  the  property  "having  been  recently  in  the 
quiet,  and  legally,  and  peaceably  acquired  possession  of  the 
d^onenty  ^cJ*    The  party  in  this   case,  claiming  to  have 
been  injiired,  deposes  "that  after  the  death   of  John  Tcwles, 
to-wit :  on  the   16th  day  of  December,  eighteen  hundred 
and  fifVy-two,  or  on  some  other  day  near  about  that  time, 
one  Nathaniel  S.  Glover,  of  said  county  of  Jones,  as  the   de- 
ponent is  informed  and  believes.  Illegally  and  in  fir£ud  of  the 
law,  took  without  lawful  authority  and  carried  away  sutid  ne- 
Igro  slaves  from  tfie  peaceably  and  lawfully  acquired  posses- 
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ion  of  JbAn  Towles,  which  possession  aevolved/'  Ac  The 
property  was  not  ta,ken  from  the  possession  of  the  party  mak- 
ing the  affidavit  The  deposition  so  states.  I  am  not  pre-^ 
pared  to  hold  that  a  constructive  possession  will  authoriase 
the  proceeding.  The  statute  deals  entirely  with  the  actual 
possession.  But  admitting  it  did,  the  claimant's  constructive 
possession^  did  not  extend  beyond  the  time  that  Glover  ob- 
tained the  actual  possession.  The  time  of  the  granting  of  tba 
letters  has  nothing  to  do  with  the  question  of  possession  un- 
der this  statute  The  possession  of  Glover  was  of  more  than 
four  years  duration,  and  we  believe  the  order  of  the  Judge 
dismissing  the  warrant  was  right  and  proper. 

Judgment  affirmed. 


No.  9. — Maat^k  B.  Eveeett,  and  Rjsubsn  B.  Harbsll 
Ex'ors,  plaintiffs  in  error,  vs.  JamAs  M.  Mount,  Adm'r. 
defendant  in  error. 

The  Ibnrth  item  of  the  will  contiins  the  foliowiqg  words:  ^I  defeire  that  the 
bslanoe  of  my  property  shall  remeia  together  vtttil  my  yovngeet  child  eomee 
of  age,  each  tq  be  clothed  and  educated  out  of  my  estate,  equal  with  my  oiji- 
er  c  hildren,  and  my  entate  to  pay  them  one  thousand  dollars  as  they  oome  of 
age;  and  when  my  youngest  child  comes  of  age,  T  wish  an  equal  division  oc 
tlie  balance  of  my  property,"  tec  One  oi  his  davf^tera  died  before  she  arrived 
at  tfaeageof  twenty-one  years,  and  the  bill  is  filed  by  her  adaunisttatori 
claiming  the  legacy.  The  bill  was  demurred  to,  on  the  ground,  that  the  lega- 
cy- did  not  Teat  in  the  intestate. 

M^U^  That  the  legacy  vested  on  the  death  of  the  teslaitor. 

In  Equity,  in  Pulaski  Superior  Court,    Deciaion  on  daniurr* 
er^  by  Judge  Lovs,  at  October  Term,  JiaSG. 

James  M.  Mount,  administraU)r  of  his  wiA,  Margaret  Eliz- 
abeth Mount,  deceased,  formerly  Margaret  Elizabeth  Harrell, 
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filed  this  bill  against  Martin  B.  Everett  and  Reuben  HarreQ, 
executors  of  the  last  Will  arid  testament  of  Miles  Harrell, 
'deceased,  for  an  account  and  settlement  of  the  estate  of  saM 
testator,  and  for  recoveiy  of  the  legacy  and  estate  coming  to 
his  late  wife,  under  said  will 

The  following  is  the  last  will  and  testament  of  Miles  Har** 
nefl,  trader  which  complainant  claims,  and  upon  the  construc- 
tion of  which  the  questions  made  by  the  demurrer,  arises, 
viz: 

m 

'  GsoBOiA,  1  In  the  name  of  Ood,  Amen.  I,  Miles 
Pulaski  County.  /  Harrell  of  said  State  and  county,  being  of 
advanced  age,  and  knowing  that  I  must  shortly  depart  this 
life,  deem  it  right  and  proper,  both  as  it  respects  myself  and 
my  family,  that  I  should  make  a  division  of  the  property  of 
which  a  kind  Providence  has  blessed  me.  I  therefoi^  make 
this  my  last  will  and  testament,  hereby  revoking  and  amnill* 
ing  all  others  heretofore  made  by  me. 

Item  First:  I  desire  and  direct  that  my  body  be  buried  in 
a  decent  and  christian-Uke  manner,  suitable  .to  my  coTi<tffiflffi 
knd  circumstances.  My  soul  I  trust,  shall  return  to  rest  with 
God,  who  gave  it,  as  I  hope  fot  eternal  salvation  through  the 
blessed  Lord  and  Saviour  Jesus  Christ,  whose  religion  I  have 
professed,  and  as  I  humbly  trust  enjoyed,  for  thirty*five  yeai& 

Item  Second:  I  demieiand  direct  all  my  just  debts  be  paid 
without  delay  by  my  executors  hereinafter  named,  as  I  am 
unwilling  my  creditors  should  be  delayed  of  their  rights,  es* 
pecially  as  there  is  ao  necessity  for  delay. 

Item  Third:  I  give  and  devise  to  my  beloved  wife  Mar- 
garet (with  whom  I  have  lived  in  the  strictest  quiet  and  love, 
for  thirty  years,)  my  houses,  furniture  and  gardens  and  yard, 
situated  on  lots  No.  7  and  14,  in  the  eighth  district  of  Dooly, 
-now  Pulaski  county,  dnrihg  her  natural  life  or  widowhood. 
If  she  shall  marry,  I  desire  that  nhere  be  a  divilion  of  the 
above  named  property  equal,  and  'my  wife  have  a  child's 
part  •  *      -        . 


^A 
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lifofff  Fourth  c  I  deaiie  thai  the  ))alaope  of  ny  pfoperty 
ahall  lemMa  togetbei  uAtil  my  youagMt  child  comet  of  age } 
eaeh  oae  to  be  clothed  aod  ediioated  out  of  my  estate  eqiial 
with  my  other  children,  and  my  estate  to  pay  them  one  thour 
sand  dollars  as  they  come  of  age,  and  when  my  youaffest 
child  comee  of  age^  I  wish  an  equal  division  of  the  balance 
of  my  property.  My  son  Henry  has  lOGsived  .#1M5 ;  my  s<m« 
in-law,  Martin  B.  Everett  has  had  of  my  estate  to  the  amount 
of  0809;  my  son  Robert  has  received  0130;  and  I  devise  to 
him  five  negroes,  viz :  Agnes  a  woman,  and  her  four  children, 
Isaac,  Susan,  Tom,  aiid  Patience ;  these  negroes  I  estimate 
at  01,400,  which  I  allow  to  him  at,  as  his  first  payment  in 
my  estate.  I  deaire  that  all  that  Henry  and  Robert  has  m* 
ceived  .over  one  thousand,  shall  stand  against  them  tiU  th^ce 
bo  a  general  division  of  my  estate.  I  wjll  that  my  son-in.- 
law,  Martin  B.  Everett,  be  paid  0191  to  make  up  his  first  pay* 
ment 

Hem  Fifth:  I  constitute  and  appoint  my  beloved  wife 
Maj^aiet,  executrix,  and  my  son-in Jaw  Martin  B.  Evesett 
and  9(m  Reuben  Harrell,  executors,  to  this  my  last  will  and 
testament    This  June  29th,  1846. 

MILES  HARRELL,  L.  & 

Signed,  sealed  and  delivered  as  his  last  will  and  testament, 
in  the  ppesence  of  us  subscribing  witnesses,  who  subscribed 
our  .nunes  hereto,  in  the  presence  of  said  testator  and  of  eaeh 
other,  this  June  SQth,  1846. 

GATHAaiKs  Mathiws, 
Daniel  McLeod, 
Isaac  D.  Joxirsoir. 

The  bill  alleges,  that  Miles  Harrell,  the  testator,  died  in  the 
yoar  1840,  after  making  said  will,  leaving  bis  widirw,  and 
eight  children,  to^wit:  Henry,  Robert^  Reuben,  Sarah  the 
wife  of  Martin-  B.  Everett,  William,  Miles,  James  and  Mar- 
garet Elizabeth.  That  testator  left  a  considAable  estate^  real 
and  personal,  consisting  of  lands,  negroes,  stock  on  his  plan- 
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tation,  &C.  That  Mavtin  B^  - ETOrett  andiReaben  Hairett,  tmo 
of  the  'COceeMc>n«,  ttmrein  naaniBd^  quaUfittd  -aiid<t0ofc  fOBtam* 
sio»  >  of  the  wbofle  «8tete,  and  have  attployed  tbe  aegnMa  cm 
said'plantatioii  evcraitioe^  and  yealioed  large  Bxnma  from  the> 
proceeds  of  the'crops,  fce.  • 

Tbe  bill  fuiUmr  alleges^  tlMrt  at  Ae  time  of  the  daalh  ef 
said  teelator  in  1B46,  Margaret  Elizabeth,  one  of  his  childmi^ 
wm  a  minor;  that  on  tike  2Sd  day  of  December,  ISM^cemtv 
plainant  intermarried  with  said  Mazgaret,  and  on  the  £8th 
January,  1858,  she  departed  this  lift  intestate,  witiioui  aaBM^ 
and  mider  the  age  of  twenty-one  years,  sad  that  complais- 
ant haa  taken  out  letieit  of  administration  on  her  efiitale} 
that  all  that  was  erer  received  by  his  %ife  or  himself  firom 
the  estate  of  her  fatlier,  was  about  four  hundred  doUais,  pan;! 
to  him  in  the  life  time  of  his  wife^by  the  executors,  aadthat 
the  yotmgest  child  of  testator,  to- wit,  James  Hanell,  has  at^ 
tained  theage  of  twenty-one  years,  and  that  complainant 
now  as  the  administrator  and  representative  of  his  wife  and 
in  her  right,  is  entitled  to  an  account  from  the  execuMs^  and 
to  receive  firom  them  the  legacy  or  interest  of  said  Maiqgaiet 
Eli2abeth  in  the  estate  of  her  &ther  under  his  said  will,  and* 
which  sbcureor  interest,  th^  eomplainant  maintains,  is  the 
(me-nirkth  part  of  said  estate ;  that  he  has  applied  to  the  ex- 
ecutors for  an  account  and  settlement,  but  they  lofiise  so  do, 
and  deny  complainanf  s  right  to  any  portion  of  said  ealate. 

The  defendants  demuixed  to  this  bill,  on  the  grounds: 
1st  That  the  intestate  of  complainant  died  under  the  age 
of  twenty-one  yeans,  and  therefore  no  title  to  any  of  the  es- 
tate of  Miles  Harrell,  ever  vested  in  her  under  any  clause  of 
said  will  _^,^ 

ad.  Because  the  estaie  of  Miles  Harrell  the  testatm^  con* 
ststed  of  real  and  personal  property,  and  oomjplainants  in* 
testate  having  died  before  the  time  for  the  division  of  said 
estale^  it  lapsed  and  never  vesteiL 

3d.  Because^  if  the  estate  ever  vested  in  complaiitaiit^a  ui- 
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teaMiylie.  catmor  recover  il  WdieAe  imm  at*  whwh  4ia 
wMld'kave  been  tweiit|r«oii0  yean^U^if  rite  had  \kraL 

ABlben  vna-naikiiiig  on  tbefiuseiof  tliabtlIto-aiipiK»ttl»>. 
tUadgiOfinid.of  demaireryil  vaaataaadonadnptheaigiuBent-  • 

Tha  Gomt  oivamilod  the  daiButrar^  ami  oadaaeddefendanti  . 
taanavrer;  aadeounaal  for dalindaiili .eaicefHad 

F.  GteAmoaoiraBr^  forplaintiflb  tn^rror. 

KuijaK;  and  L  L.  H  abris^  for  defendant  in  «nor. 

3^  Me  Court — McDovAiiD,  J.  deUvering  the  opinioa '    '  ' 

Whether  the  legacy  vested  in  all  the  chiMfen  at  the  death 
of  the  testator,  depends  upon  the  object  and  intention  of  the 
testator.  As  remarked  by  a  learned  lord  Chancellor  of  Eng- 
land ;  ^npon  such  a  question  no  one  can  be  quite  sure,  that 
any  decision  is  right"  We  must  determine  by  the  best 
guides  we  have. 

In  the  beginning  of  the  will,  the  testator  declares  it  to  be 
right  and  proper,  both  as  it  respects  himself  and  fiaimily, 
that  he  should  make  a  division  of  his  property.  He  makes 
a  special  bequest  to  his  wife.  He  directs  the  balance  of  his  ' 
property  to  be  kept  together  until  his  youngest  child  becomes 
of  age.  He  explains  his  object  It  is  not  foi'  the  purpose  of 
accumulation;  but  it  is  for  the  benefit  of  those  of  his  child- 
ren who  have  not  attained  majority.  That  is  his  exclusive 
reason  for  directing  the  property  to  remain  together.  Each 
of  his  children  was  to  be  clothed  and  educated  to  equalize 
them  with  his  elder  children,  who  had  been  clothed  and  edu-  ' 
cated.  As  they  became  of  age,  they  were  to  have  a  thousand 
dollars.  The  only  object  of  the  testator  in  making  a  will 
seems  to  have  been  to  provide  for  his  wife  a  comfortable  ' 
home  during  her  life,  and  to  give  the  same  advantages  to  his 
younger  children,  that  his  older  children  had  enjoyed.  In 
all  other  i^pects,  the  will  makes  just  such  a  distribution  of 
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his  ]^operty  as  the  law  would  have  made.  There  is  nol 
in  the. whole  plan  of  the  •will  which  muitfesls  an  inlention 
that  the  property  should  not  vest  It  would  seem  to  be  in- 
consistent  with  principle  to  h<dd  that  the  property  did  not 
vest  in  those  fat  whose  exclusive  use  it  was  to  be  kept  to- 
gether, and  for  which  reason  alone  the  division  was  postpon- 
ed until  the  youngest  child  became  of  age.  He  directed  his 
estate  to  pay  them  one  thousand  dollars  as  they  beoame  of 
age.  When  his  youngest  child  became  of  age,  he  wished  an 
equal  division  to  be  made  of  bis  property.  There  is  no  con- 
dition annexed  to  the  bequest  No  word  is  used  indicative 
of  an,iutention,  on  the  part  of  the  testator,  that  the  property 
should  not  vest  at  his  death  in  all  his  legatees. 

In  the  Circuit  Court  of  the  United  States,  for  the  thixd  Cir- 
cuit, a  somewhat  similar  case  was  decided.  Beading  lu; 
Blackufelif  BcMwih's  Beports  166.  The  testator  directed 
his  veal  estate  in  New  York,  to  be  sold  when  J.  H.  W.  should 
attain,  or  in  case  of  his  death,  might  have  attained,  the  age  of 
twenty-one  years.  He  directed  one  half  of  the  proceeds  of 
the  sale  to  be  carried  to  the  residuary  part  of  his  estate.  This 
residue  he  gave  to  certain  legatees,  three  of  whom  died  be- 
fore J.  H.  W.  attained  the  age  of  twenty-one  years;  before, 
therefore,  the  land  in  the  city  of  New- York  could  be  sold,  and 
of  course^  before  one  half  of  the  proceeds  could  be  carried 
to  the  residue  of  the  estate.  It  was  held  that  the  legacies 
vested  at  the  testator's  death,  and  that  the  personal  represen- 
tatives of  the  deceased  legatees  were  entitled  to  them. 

It  is  insisted  in  this  case,  that  there  was  no  gift  of  the  Ic^- 
cy  prior  to  the  period  appointed  for  its  payment,  and  that 
complainant's  wife  having  died  before  that  time,  the  legacy 
did  not  vest  in  her.  The  intermediate  interest  of  the  entire 
residue  of  the  estate  is  directed  to  be  applied  to  the  clothing 
and  education  of  those  of  the  testator's  children,  who  had 
not  attained  the  age  of  twenty-one  years,  and  among  them 
was  included  the  complainant's  deceased  wife.    This  circum- 
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State  had  the  effect,  prima  facicy  of  vesting  the  legacy.     1. 
Roper  on  Leg.  387 — 8. 

Other  circumstances  prove  that  the  testator  intended  the 
legacy  to  vest  on  his  death.  His  only  objection,  as  is  mani- 
festly collectible  from  his  will,  to  the  immediate  distribution 
of  bis  estate,  was  that  the  younger  children  might  be  clothed 
and  educated  before  the  division.  It  was  a  gift  tO'tliem  for 
that  purpose  up  to  the  time  mentioned  in  the  will  But  if 
the  youngest  child  had  died,  under  age,  and  the  others  were 
at.  that  time  of  full  age,  the  estate  would  have  been  immedi- 
ately  distributable,  because  the  reason  which  operated  on  the 
testator  would  no  longer  have  existed. 

This  is  a  contest  amongst  the  children  of  the  testator,  all 
of  whom  are  legatees  under  the  will  There  is  no  exprea* 
sion  in  the  will,  which  shows  an  intention  on  the  part  of  the 
testutor  to  give  a  preference  to  one  of  his  children  over  anoth- 
er;  on  the  contrary,  his  main  object  seems  to  have  been  to 
equalize  their  interest  in  his  estate  under  his  will.  His  elder 
children  had  been  clothed  and  educated  by  him  until  they 
arrived  at  aga  This  is  to  be  presumed.  If  an  immediate 
distribution  had  been  ordered,  they  would  have  had,  to  that 
extent,  a  greater  interest  in  the  estate  than  the  younger  chil- 
dren. 

The  testator  had  given  off  to  such  of  his  children  as  had 
arrived  at  age,  property  or  money,  but  not  an  equal  amount 
to  each.  He  provides  for  a  division,  on  terms  of  perfect 
equality,  at  the  final  distribution  of  his  estate.  He  had  given 
one  of  his  sons  something  more  than  one  thousand  dollars. 
The  excess  he  directed  to  be  charged  against  him  at  the  final 
distribution.  He  had  given  his  son-in-law,  less  than  a  thou- 
sand dollars.  He  bequeaths  to  him  a  sum  of  money  to  make 
up  that  amount  He  had  given  another  son  an  inconsidera- 
1)16  sum.  He  bequeaths  to  him  a  few  negroes,  and  fixes  a 
value  on  them,  and  directs  that  at  the  general  division  he 
should  account  for  all  over  one  thousand  dollars.    He  directs 
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that  each  of  his  younger  children  as  they  respectively  be- 
come of  age,  shall  be  paid  one  thousand  dollars. 

When  his  youngest  child  comes  of  age,  he  wishes  an  equal 
division  made  of  the  balance  of  his  property.  But  amongst 
whom  is  this  division  to  be  made?  The  testator  does  not 
say.  If  there  was  no  bequest  until  the  period  fixed  for  the 
division^  there  is  certainly  no  express  bequest  to  any  one  at 
that  time. 

We  think  it  evident  from  the  whole  plan  of  the  will,  that 
the  testator  intended  that  his  estate,  except  what  he  had  be- 
queathed specifically  to  his  wife,  should  vest  in  his  children, 
and  perhaps  his  wife,  at  the  time  of  his  death,  and  that  he 
only  fixed  the  period  at  which  the  distribution  should  be 

made. 

Judgment  affirmed. 


No.  10. — Jethbo  Arline,  Ex'or,  plaintiff  in  error,  vs,  Sabah 

Miller,  defendant  in  error. 

[1.]  On  the  death  of  an  administrator,  liable  and  chargeable  to  the  estate  of 
his  intestate,  his  executor  is  chargeable  and  liable  in  the  same  manner  that 
ho  would  have  been,  if  he  had  not  died. 

[2.]  The  ezeoutor  of  a  deceased  administrator  wjto  has  wasted  his  intestate's 
estate,  may  be  proceeded  against  in  the  same  manner  that  his  testator  mighl 
have  been,  if  he  had  not  died. 

[3.]  When  the  right  survives  to  the  wife,  the  representatives  of  her  deceased 
huiband  need  not  be  made  parties  to  her  suit  to  recover  her  choses  in  actioii 
and  when  all  the  heirs  of  the  estate  in  which  she  sues  for  her  interest,  are 
made  known  in  the  proceedings,  they  need  not  be  made  parties. 

[4.]  If  improper  evidence  is  admiued  to  the  jtiry  without  objection,  it  is  too 
late  after  trial,  to  take  advantage  of  it. 

(5.]  The  executor  of  an  administrator,  cannot  be  charged  as  the  representalive  of 
the  inte!«tate'B  estate  of  which  testator  was  administrator,  but  he  can  bo  charg- 
ed for  the  thvattatnt  of  his  testator  in  the  same  raanner  that  testator  might 
have  been  charged,  if  he  had  been  living.  < 
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[6.]  When  the  right  of  action  does  not  accrue  in  regard  to  the  wife's  right  until 
after  coverture,  it  is  not  error  for  the  Court  to  charge  the  jury,  that  if  the 
complainant  was  a  minor  and  married  when  she  was  a  minor,  she  is  proteo- 
ted  from  the  bar  of  the  statute,  if  she  sue  within  three  yearn,  &c. 

[7.]  An  answer  to  a  bill  from  information,  hearsay  or  belief,  (except  perhaps, 
when  the  facts  answered  by  a  defcitdant  against  his  interest^  are  from  infor« 
mation,  and  he^tates,  additionally,  that  he  believes  them  to  be  true,)  are  not 
responsive  to  a  bill  so  as  to  make  them  evidence  in  the  case. 

[8. J  Disposition  of  trust  property  by  will,  by  a  testator  who  was  trustee,  is  a 
conversion  of  the  property,  but  it  may  be  followed  by  cestui  que  trust  into  the 
hands  of  the  executor. 

In  Equity,  in  Laurens  Superior  Court     Tried  before  Judge 
Love,  October  Term,  1856. 

This  bill  was  filed  by  Sarah  Miller,  against  Jethro  Arline, 
executor  of  Enoch  Tootle,  deceased. 

The  bill  alleges  that  about  the  year  1806,  one  Gracy  Tay- 
lor, then  of  the  State  of  North  Carolina,  had  a  life  estate  in 
a  negro  man,  Abram,  remainder  to  her  children,  William 
Tootle  and  his  two  sisters :  That  about  that  time  William 
being  about  to  remove  to  the  State  of  Georgia,  and  owning 
the  wife  of  Abram,  purchased  of  his  two  sisters  their  remain- 
der, and  also  the  life  estate  of  Mrs.  Taylor,  agreeing  to  pay 
her  therefor,  the  sum  of  jil60  per  annum  during  her  life:  he 
brought  Abram  with  him  to  Georgia.  In  1814,  William  Too- 
tle died  in  Washington  county,  leaving  a  considerable  estate^ 
and  as  his  heirs  ^t  law,  his  widow  Fereby,  and  four  children, 
to- wit:  Hannah,  Penelope,  Mary,  and  Enoch  Tootle,  and 
complainant — ^the  only  child  of  a  deceased  daughter — Wine- 
fred:  That  amongst  the  estate  left  by  said  William,  was  the 
negro  Abram  and  one  hundred  and  ninety  acres  of  land,  in 
the  county  of  Washington,  which  land  was  assigned  to  said 
Fereby  bis  widow,  as  her  dower,  and  which  she  occupied 
until  her  death,  about  the  year  1826.  That  Enoch  Tootle 
and  Thomas  Glenn  were  appointed  administrators  of  WiU 
liam  Tootle's  estate,  4th  July  1814,  and  took  possesion  of 
the  same,  including  Abram;  and  said  Enoch  as  adminis. 
trator  continued  to  hold  possession  of  Abram  using  him  for 
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liis  own  profit  and  advantage,   until  his,  Enoch's  death  in 
1849.     That  he  never  set  up  or  pretended  to  have  any  title 
"^o  Abram,  until  the  10th  of  May,  1848,  when  by  his  will  of 
that  date,  he  converted  him,  by  bequeathing  him  to  the  chil- 
dren of  Hannah  Price.     That  after  the  death  of  Fereby,  the 
widow,  the  said  Enoch  took  possession  of  the  one  hundred 
and  ninety  acres  of  land  assigned  to  her  as  dower,  and  held 
and  occupied  the  same  until  his  death  in  1849,  and  that  said 
negro  Abram  and  said  one  hiindred  and  ninety  acres  of  land, 
although  part  of  the  estate  of  William  Tootle,  has  never  been 
distributed  amongst  his  heirs;  but  the  same  together  with  the 
hire,  labor,  rents  and  profits,  have  been  appropriated  by  said 
Enoch,  as  administrator,  till  his  decease,  and  by  Jethro  Ar- 
line  his  executor  since.     That   the  estate  of  William  Tootle 
was  perfectly  solvent,  but  no  annual  returns  were  made  by 
the  administrators,  as  required  by  law.     That  Jethro  Arline, 
the  defendant,  qualified  as  executor  of  Enoch  Tootle,  3d  Sep- 
tember, 1849,  and  took  possession  of  the  whole  estate  of  his 
testator,  including  Abram  and  his  hire,  and  the  one  hundred 
and  ninety  acres  of  land,  and  its  rents,  and  which  were  so 
mixed  up  with  the  individual  estate  of  his  testator  as  to 
make  it  impossible   to  separate  and  distinguish  them.     That 
Glenn  departed  this  life  long  before  Enoch  Tootle,  leaving 
said   negro  and  his  hire,  and  said  land  and  its  rents  in  the 
hands  of  his  co-administrator,  and  which  or  the  value  of 
which,  said  Arline  as  his  executor  ought  now  to  account  for 
and  pay  over  to  the  heirs  at  law  of  William  Tootle,  but  which 
he  refuses  to  do. 

Mary  Tootle,  one  of  the  daughters  of  William,  married 
Thomas  Glenn.  Winefred  married  Reuben  Underwood,  (bj" 
whom  she  had  but  one  child,  the  complainant,)  and  she  died 
before  her  father,  William  Tootle,  leaving  complainant  to  in- 
herit her  portion  of  her  grand  father^s  estate.  That  at  the 
time  of  her  mother's  death,  about  1812,  complainant  was  in 
.  extreme  infancy ;  that  when  about  eighteen  years  old,  she 
married  Gideon  Miller,  who  died  the  lOtb  June,  1849,  with- 
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out  having  received  or  reduced  into  possession  complainant's 
share  of  her  grand-father's  estate  in  the  hands  of  Enoch 
Tootle,  administrator,  and  the  right  to  receive  the  same,  baa 
survived  to  her. 

The  bill  prays  for  an  account,  and  that  one-fifth  of  the 
value  of  Abram  and  the  one  hundred  and  ninety  acres  of 
land,  and  the  one-fifth  of  the  hire,  rents  and  profits  thereof^ 
be  paid  to  complainant. 

Jethro  Arline,  executor  of  Enoch  Tootle,  filed  his  answer 
to  the  bill ;  he  ignores  all  about  Gracy  Taylor's  title  to  Abram^ 
and  remainder  to  her  children ;  also  as  to  the  birth,  residence 
and  removal  to  Greorgia  of  William  Tootle.  Knows  nothing^ 
about  Abram  until  1648,  when  he  was  very  old  and  worth* 
less.  All  he  knows  about  William  Tootle's  estate,  he  derives 
from  the  appraisement  returned  by  the  administrators,  (Ex.. 
A)  and  Abram  is  not  returned  therein,  as  of  the  estate  of 
WiUiam  Tootle,  and  prays  that  complainant  be  held  to  strict 
proof  of  this  fact.  Knows  nothing  about  the  value  of  the 
one  hundred  and  ninety  acres  of  land,  nor  of  its  having  been 
assigned  to  the  widow  of  William  Tootle  as  dower ;  nor  of 
her  being  put  in  possession  thereof;  nor  the  lime  she  died^ 
but  beUeves  it  was  between  the  years  1829  and  1833.  Ad- 
mits that  his  testator  and  Glenn  were  the  administrators  of 
William  Tootle  and  took  charge  and  possession  of  his  estate, 
but  does  not  admit  that  Abram  was  part  of  that  estate,  and 
as  iar  as  he  knows,  Enoch  always  claimed  said  negro  as  his 
own  individual  property,  and  disposed  of  him  as  such,  by  his 
last  will  and  testament :  when  Enoch  died  in  1849,  Abram 
was  then  in  his  possession ;  cannot  say  what  his  annual  hire 
firom  1814  to  1849,  would  be  worth,  as  he  never  saw  him  be- 
fore 1848 ;  since  that  time  not  worth  more  than  $15  per  lu- 
num.  That  prior  to  the  death  of  said  Fereby^  he  has  been 
informed  and  believes  that  his  testator  was  in  possession  of 
said  one  hundred  and  ninety  acres  of  land,  claiming  and 
exercising  ownership  over  it  as  his  own,  adversely  to  said 
Fereby,  and  to  the  other  heirs  of  William  Tootle,  and  that 
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said  land  and  Abram  have  come  to  his  hands  as  his  executor ; 
that  his  testator  owned  a  settlement  of  land  worth  $5  per 
acre,  but  has  no  knowledge  of  the  one  hundred  and  ninety 
acres  mentioned  in  the  bill,  as  separate  from  the  body  of  the 
tract,  and  cannot  identify  it.  Admits  that  his  testator  dispos- 
ed, by  his  will,  of  said  land  and  negro,  as  charged  in  the  bill; 
and  does  not  believe  that  at  his  death  he  had  any  of  the  es- 
tate of  William  Tootle  in  his  hands  unaccounted  for  ;  pleads 
lapse  of  time  and  the  statute  of  limitations;  admits  that 
complainant  is  the  grand  daughter  of  William  Tootle  and 
entitled  to  one-sixth  of  his  estate ;  that  she  married  Miller,  who 
died  in  1849,  but  denies  that  he  died  without  reducing  said 
share  of  his  wife's  interest  in  her  grand-father's  estate  into 
his  possession ;  that  he  died  indebted  to  Enoch  Tootle  the 
sum  of  fifty  dollars  on  two  Justices  Court  /L  /as.,  dated  29th 
March,  1839,  and.that  he  held  against  Miller  demands  besides, 
amounting  to  several  hundred  dollars,  and  thinks  these  debts 
would  not  have  existed,  if  Miller  had  not  before  received  his 
wife's  share  of  said  estate ;  avers  that  from  everything  that  has 
come  to  his  knowledge  he  believes  that  Gideon  Miller  the 
husband  of  complainant  received  all  her  share  in  William 
Tootle's  estate. 

By  way  of  demurrer,  that  there  is  no  privity  between  the  ex- 
ecutor of  Enoch  Tootle  and  the  heirs  at  law  of  William  Too- 
tie,  who  must  assert  their  rights  through  an  administrator  dt 
bonis  non,  on  William  Tootle's  estate.  That  in  1 817,  Reuben 
Underwood  the  husband  of  said  Winefred  and  father  of  com- 
plainant, received  of  the  administrators  of  William  Tootle, 
#780  69  in  full  of  complainant's  share  in  said  estate,  and  the 
same  was  paid  to  him  as  guardian  of  said  Sarah ;  and  refers 
to  a  receipt  for  the  same  in  defendant's  possession,  and  which 
he  believes  to  be  genuine. 

Testimony : 

Complainant  proved  by  Thomas  Wright,  that  William 
Tootle  had  eight  children,  Winefred,  Elizabeth,  Fereby,  Mary, 
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Enoch,  Hannah,  Gracy,  and  Penelope ;  that  Elizabeth  died 
before  her  father ;  that  complainant  was  the  daughter  of 
Winefred;  that  Winefired  died  in  1809.  Sarah  Miller,  com- 
plainant, was  born  in  1809,  and  was  married  to  Gideon  Mil- 
ler in  1824,  who  died  10th  June,  1849 ;  that  he  knew  Abram; 
was  in  William  Tootle's  possession  at  the  time  of  his  death, 
and  Tootle  told  witness  that  he  belonged  to  his  mother  until 
she  died,  and  then  he  was  his  property  -,  that  he  had  to  pay 
his  mother  sixty  dollars  for  him  per  year,  as  long  as  she  lived. 
William  Tootle  died  in  1814;  Enoch  Tootle  and  Thomas 
Glenn  administered  on  his  estate  and  Abram  was  not  carried 
into  the  estate  or  division.  Glenn  told  witness,  after  that,  he 
was  paying  William  Tootle's  mother  sixty  dollars  a  year  for 
him,  as  administrator  of  William  Tootle ;  Abram  is  worth- 
less at  this  time  from  old  age ;  hire  has  been  worth  jS60  per 
annum  for  the  last  twenty-five  years,  and  was  in  Enoch  Too- 
tle's possession  from  1814,  till  his  death  in  1849.  In  1814, 
witness  carried  the  chain  to  set  apart  a  dower  for  Fcreby 
Tootle,  out  of  the  lands  belonging  to  William  Tootle's  estate. 
The  land  assigned,  contained  one  hundred  and  seventy  or 
one  hundred  and  eighty  acres.  Fereby  died  in  1833,  and 
Enoch  Tootle  held  the  said  land  from  her  death  till  he  died 
in  1849.  Since  that  time,  the  land  has  been  occupied  by 
Hannah  Price,  but  controlled  by  Jethro  Arline ;  land  worth 
ten  dollars  per  acre,  and  the  annual  rent  one  hundred  dol- 
lars from  1833  to  1854. 

Crauford  JVebb^  proved,  that  Enoch  Tootle  requested  him 
to  go  to  Gideon  Miller,  (Isaac  G.  Miller)  and  buy  his  inter- 
est in  the  dower  land  of  Fereby  Tootle,  about  one  or  two 
months  before  Miller's  death ;  the  land  was  first  rate  pine 
land.  After  the  widow's  death^  Miller  claimed  of  Enoch 
Tootle  his  portion  of  said  land,  but  Tootle  refused  to  settle 
with  him  unless  he  would  take  twelve  dollars  for  his  share. 
£noch  told  witness  he  did  not  know  to  whom  Abram  be- 
longed; that  he  belonged  to.his  mother  before  she  died,  but 
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as  the  thing  stood,  he  did  not  know  who  he  belonged  to,  and 
did  not  intend  to  account  to  any  of  the  heirs  for  him. 

W.  B.  CalleySj  proved  (by  interrogatories)  that  he  saw  an 
elderly  lady  in  North  Carolina,  called  Taylor — did  not  know 
her  given  name;  she  died  in  February  1826, in  Duplin  coun- 
ty, N.  C.    Does  not  know  if  Mr.  Tootle  is  her  son. 

John  Cochran — Valued  the  dower  land  of  Fereby  Tootle 
at  010  per  acre,  and  would  rent  for  101  50  per  acre;  knows 
Abram ;  saw  him  in  Enoch  Tootle's  possession,  and  consid- 
ered him  his  property ;  was  worth  at  first,  sixty-five  dollars 
a  year;  thereafter  a  few  years,  fifty  dollars;  not  worth  any- 
thing at  Enoch  Tootle's  death.  Enoch  said  he  came  into 
his  possession  from  his  father's  estate. 

Matthew  Smithy  proved, that  he  knew  Gracy  Tootle,  daugh- 
ter of  William  Tootle ;  she  married  Jack  Bryan,  and  died 
about  thirty  years  ago,  without  heirs ;  she  died  after  William 
Tootla 

The  plaintiff  having  closed,  defendant's  counsel  moved  to 
dismiss  the  bill : 

1st  For  want  of  privity  between  the  executor  of  Enoch 
Tootle,  and  the  administrator  of  William  Tootle. 

2d.  Pot  want  of  Equity. 

3d.  For  WKnt  of  proper  parties. 

Which  motion  the  Court  overruled  and  defendant  excep- 
ted.       * 

The  defendant  introduced  no  evidence;  The  Court  charg- 
ed the  jury  amongst  other  things,  that  if  complainant  was  a, 
minor  and  married  during  her  minority,  she  was  proteet^ 
from  the  bar  of  the  statute  of  limitations,  and  if  she  sues 
within  three  years,  it  is  a  reasonable  time,  and  her  bQl  is  not 
affected  by  the  statute.  Whenever  a  fact  stated  in  an  an- 
swer, is  not  responsive  to  the  bill,  it  is  the  duty  of  the  de- 
fendant to  prove  it,  and  the  iitartement  in  the  •defendant's  an* 
swer,  that  Underwood  as  guardian,  had  received  complain- 
ant's share  of  William  Tootle's  estate  in  full,  is  a  fiict  not 
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responsive  to  the  bill,  and  must  be  proved,  and  is  not  evi- 
dence unless  so  proved.  That  the  disposition  by  will  of  pro- 
perty is  a  conversion.  That  the  jury  in  computing  the  time 
within  which  a  bill  may  be  brought,  may  allow  the  twelve 
months  firom  the  time  of  issuing  letters  testamentary  to  Jethro 
Ariine,  executor. 

To  all  of  which  charges  defendant  excepted. 

The  jury  found  for  complainant  fifteen  hundred  and  fifty 
dollars,  as  her  distributive  share  of  the  estate  of  William  Too- 
tle. 

Whereupon,  defendant  excepts,  and  tenders  his  bill  of  ex- 
ceptions, and  assigns  the  rulings  and  charges  before  excepted 
to  as  error. 

W.  S.  Rockwell,  for  plaintifi*  in  error. 

Wabbxk,  for  defendant  in  error. 

By  the  Court — ^McDonald,  J.  delivering  the  opinion. 

Sarah  Miller  filed  her  bill  against  Jethro  Ariine,  as  execu- 
tor of  the  will  of  Euoch  Tootle,  deceased,  requiring  the  sale 
of  a  negro  man  named  Abram,  and  one  hundred  and  ninety 
acres  of  land,  alleged  to  have  been  assigned  as  dower  to  the 
widow  of  William  Tootle,  deceased,  on  whose  estate  the  said 
Enoch  Tootle  had  administered,  and  for  other  rtlitf.  Gra- 
cy  Taylor,  the  mother  of  William  Tootle,  had  a  life  estate  in 
Abram,  and  he  and  his  two  sisters  were  entitled  to  the  re- 
mainder. William  Tootle  purchased  the  interest  of  his  sis- 
ters in  the  remainder,  and  the  life  estate  of  his  mother  in 
Abram.  He  agreed  to  pay  for  the  interest  of  the  latter,  sixty 
dollars  per  annum,  during  her  life.  These  things  took  place 
about  the  year  eighteen  hundred  and  six.  William  Tootle 
died  in  eighteen  hundred  and  fourteen.  Gracy  Taylor  died 
in  eighteen  hundred  and  twenty-nine.  Fereby  Tootle,  the 
widow  of  William  Tootle,  died  in  eighteen  hundred  and 
twenty-six.    Enoch  Tootle  and  Thomas  Glenn  administered 
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on  the  estate  of  William  Tootle,  deceased.  Abram  was  ap- 
praised as  belonging  to  the  estate  of  William  Tootle,  subject 
to  the  life  estate  of  Gracy  Tootle;  Enoch  Tootle  as  adminis- 
trator, took  possession  of  Abram  after  the  death  of  William 
Tootle,  and  appropriated  his  hire  to  his  own  use,  without 
ever  setting  up  title  to  him,  until  1848.  He  died  in  1849. 
Complainant  did  not  know  until  two  years  after  Enoch  Too- 
tle's death,  that  he  set  up  any  claim  or  title  to  Abram,  while 
he  was  in  life. 

The  dower  land  was  not  sold  by  the  administrators  after 
tlie  death  of  Fereby  Tootle,  the  widow,  but  Enoch  Tootle 
took  possession  thereof,  and  appropriated  the  rents  and  pro- 
ceeds thereof  to  his  own  use,  to  the  time  of  his  death.  He 
claimed  the  land  in  no  other  right  than  as  administrator  of 
William  Tootle,  until  he  devised  it  in  his  will.  His  will  was 
probated  in  1849.  Jethro  Arline,  as  executor,  proved  the 
will  of  Enoch  Tootle,  took  possession  of  Abram  and  his  hire, 
and  the  land  assigned  as  dower  and  owned  by  William  Too- 
tle at  the  time  of  his  death,  together  with  the  rents.  Thomas 
Glenn  is  dead,  having  left  the  land  and  negro,  the  rents  and 
hire  in  the  hands  of  Enoch  Tootle.  When  William  Tootle 
died,  he  left  a  wife,  three  children,  Enoch,Hannah  and  Pene- 
lope, and  complainant,  the  daughter  of  his  deceased  daugh- 
ter Winefred,  as  his  heirs  at  law.  There  were  no  creditors; 
each  of  the  heirs  at  law  of  Willam  Tootle,  it  is  alleged  is 
entitled  to  five  thousand  dollars,  or  other  large  sum  from  the 
rents  and  hire,  and  the  land  and  negro  should  be  turned  over 
to  them  as  the  heirs  at  law  of  William  Tootle,  deceased. 
Complainant  was  an  infant  at  the  death  of  her  grand  father, 
and  so  continued  until  she  married,  and  she  remained  un- 
der coverture  until  June  1849,  when  her  husband  departed 
this  life,  without  having  reduced  the  property  to  possession ; 
other  heirs  at  law  declined  to  become  parties  to  this  bill. 

The  counsel  for  the  defendant  moved  in  the  Court  below, 
to  dismiss  complainant's  bill,  on  the  ground,  that  there  is  no 
privity  between  the  executor  of  Enoch  Tootle  and  the  admin- 
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istrator  of  William  Tootle,  deceased,  and  for  the   want  of 
Equity  and  proper  parties. 

The  Court  refused  the  motion,  and  defendant's  counsel  ex- 
cepted. 

[1.]  The  defendant  is  executor  of  the  last  will  of  Enoch 
Tootle,  deceased.  Enoch  Tootle,  when  in  life  and  down  to 
the  time  of  his  death,  was  administrator  on  the  estate  of  Wil- 
liam Tootle,  deceased  The  complainant  is  one  of  the  heirs 
at  law  of  William  Tootle  deceased.  According  to  the  alle- 
gations of  the  bill,  Enoch  Tootle  had  never  accounted  for  the 
hire  of  Abram,  nor  for  the  rent  of  the  land  which  had  been 
assigned  for  dower  to  William  Tootle's  widow,  which  he  is 
charged  to  have  taken  possession  of,  after  her  death.  He  is 
charged  to  have  appropriated  the  hire  and  rents  to  his  own 
use.  The  executor  of  an  administrator  who  wastes  or  con- 
verts goods,  chattels,  estates  or  assets  of  any  person  deceased 
to  his  own  use,  is  liable  and  chargeable  in  the  same  manner 
as  the  testator  would  have  been,  if  he  had  been  living.  CobVs 
new  Dig.  309-10.  Under  the  charges  of  this  bill,  the  testa- 
tor Enoch  Tootle  would  have  been  liable  to  the  complainant, 
not  only  for  the  hire  and  rents,  but  for  the  property,  for  he  is 
charged  to  have  converted  the  whole  of  the  property  to  his 
own  use. 

[2.]  But  for  the  statute  above  referred  to,  and  the  Act  of 
1799,  Cobb^siiew  Dig.  288,  the  complainant  would  have  been 
but  a  simple  contract  creditor  of  Enoch  Tootle,  who  had,  as 
administrator  of  William  Tootle,  committed  a  devastavit 
Chctrlton  vs.  Low,  Peere  Wms.  330.  These  statutes  enable 
the  complainant  to  call  the  executor  to  account  in  the  same 
manner  that  she  might  have  proceeded  against  his  testator, 
and  secure  to  her  a  preference  over  other  creditors.  The 
former  of  these  acts  gives  the  remedy  against  the  executors 
and  administrators  of  a  deceased  administrator,  as  well  as 
against  the  executors  and  administrators  of  an  executor,  de 
son  tort. 

[3.]  There  are  sufficient  parties  to  the  bill    The  complain- 
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ant  sets  forth  fully  her  title  to  an  account,  how  it  arose^  that 
she  is  entitled  as  an  heir  at  law  of  her  deceased  grand-father ; 
her  mother,  who  was  his  daughter,  and  if  living  at  his  deatb^ 
would  have  been  one  of  the  heirs  at  law,  having  beeu  dead 
at  that  time — she  sets  forth  the  number  of  heirs  at  law  amongst 
whom  the  estate  was  distributable,  (but  if  she  mistakes  in 
this,  and  it  appears  in  the  proceedings,  it  is  sufficient;)  that 
her  husband  is  dead,  that  he  never  reduced  the  part  of  the 
estate  sued  for  to  possession,  and  that  she  is  now  entitled  to 
an  account  for  it.  It  is  a  right  that  survived  to  the  wife. 
Calvert  on  Equity j  271. 

There  is,  unquestionably,  equity  in  the  bill  The  execu- 
tor of  Enoch  Tootle  is  liable  and  chargeable  in  the  same 
manner  that  he  would  have  been  if  he  had  been  living,  and 
this  is  an  ordinary  bill  for  an  account 

[4.]  The  record  does  not  show  that  there  was  any  objec- 
tion to  the  sayings  of  Enoch  Tootle  as  evidence,  urged  at  the 
hearing  of  the  cause. 

[5.]  The  executor  of  Enoch  Tootle  cannot  be  charged 
as  a  representative  of  William  Tootle,  deceased.  He  is  pro- 
ceeded against  as  the  representative  of  Enoch  Tootle,  who  was 
liable  and  chargeable  as  the  administrator  of  William  Tootle, 
as  well  as  for  the  distribution  of  the  undistributed  part  of 
William  Tootle's  estate.  For  the  latter  purpose,  the  bill  could 
not  be  sustained;  but  (he  bill  makes  a  case  of  mal-admiuis- 
tratiou  on  the  part  of  Enoch  Tootle,  and  a  conversion  to  his 
own  use  of  both  the  hire  of  the  negro  and  the  rent  of  the 
land,  and  also  of  the  negro  and  the  land,  for  which  a  decree 
might  be  made  against  him  under  the  prayer  for  general  re- 
lief    The  decree  would  be  de  bonis  propriis. 

[6.]  The  objection  to  the  charge,  which  the  Court  gave  the 
jury  on  the  statute  of  limitations,  is  that  one  disability  can- 
not be  tacked  to  another  to  prevent  the  bar  of  the  statute,  and 
that  the  coverture  of  the  complainant  during  her  infancy 
cannot  be  tacked  to  the  infancy  to  prevent  the  bar.  The  sta- 
tute of  limitations  does  not  usually  run  against  a  trust    Pre- 
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sumption  of  payment  sometimes  arises  from  length  of  time. 
But  that  presumption   is  often  repelled  by  the  circumstances 
of  the  case,  in  which  it  is  attempted  to  raise  it.     Are  the  cir- 
cumstances of  this  case  so  strong  against  it  as  to  counteract 
its  force?     The  testator  administered  in  1814,  and  continued 
administrator  of  William   Tootle's  estate  until   he   died  in 
1849.     It  is  not  insisted  that  he  was  ever  dismissed  from  the 
administration;  the  right  of  complainant  to  have  an  account 
for  either  the  negro  or  his  hire,  the  dower  land  or  its  rent, 
did  not  accrue   until  the  death  of  Gracy  Taylor  and  Fereby 
Tootle,  both  of  whom  died  after  she  had  attained  the  age  of 
twenty-one  years,  and    during  her  coverture;    one   of  the 
witnesses  testified  that  on  the  death  of  William  Tootle,  Abram 
was  not  carried  into  the  division  of  his  estate.    By  another 
witness,  it  was  proven  that  within  a  very  short  time  prior  to 
Enoch  Tootle*s  death,  he  proposed  to  buy  of  Miller  his  in- 
terest in  the  dower  land.     From  these  circumstances,  it  is 
clear  that  the  presumption  of  payment  could  not  arise  in  the 
case,  and  that  there  was  no  statute  bar  to  complainant's  right, 
whether  she  was  a  minor  and  married  when  she  was  a  minor, 
or  not. 

[7.]  The  receipt  given  by  complainant's  deceased  father 
to  the  administrators,  is  not  exhibited  in  the  record.  We  do 
not  know  its  precise  terms,  but  from  the  copied  evidence  in 
the  case,  we  infer  that  it  did  not  cmbmce  the  subject  matter 
contested  in  this  suit,  for  it  was  given  long  anterior  to  the 
accrual  of  the  right  to  demand  either  Abram  or  the  land  as- 
signed for  the  dower  of  Mrs.  Tootle  or  the  hire  or  rent  The 
charge  of  the  Court  in  reference  to  the  receipt,  is  that  that 
statement  in  the  answer  is  not  evidence  without  proof — that  it 
is  not  responsive  to  the  bill.  The  defendant's  answer  states, 
that  he  found  the  receipt  amongst  the  papers  of  his  testator, 
that  he  believes  it  to  be  the  genuine  signature  and  receipt  of 
Underwood,  the  father  of  the  complainant,  but  he  does  not 
say  that  he  knew  the  hand- writing  of  Underwood.  He  then 
claims  that  the   receipt  came  from  the  proper  custody  and 
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from  its  antiquity  proves  itself.  This  is  the  answer  in  regard 
to  the  receipt  There  is  no  allegation  in  the  bill  respecting 
the  receipt  to  which  the  answer  in  regard  to  it  can  be  respon- 
sive. Oreslty^s  Eq.  Evidence  304,  430.  The  answer  of  a 
defendant  to  charges  in  the  bill,  must  be  direct  and  positive^ 
and  not  from  information,  hearsay  and  belief,  to  entitle  it  to 
a  claim  to  be  responsive  to  the  bill  and  make  it  evidence,  ex- 
cept perhaps,  where  the  facts  answered  by  a  defendant 
against  his  interest ^  are  from  information,  and  he  states,  ad- 
ditionally, that  he  believes  them  to  be  true.  This  defendant 
knows  nothing  of  a  payment  except  from  the  receipt,  and  a 
receipt  too,  for  ought  that  appears  in  the  record,  of  a  person^ 
to  whom  the  executors  had  no  authority  to  pay.  The  de- 
fendant answers  to  the  payment  as  an  inference  from  the 
receipt,  and  withholds  the  receipt  that  he  acknowledges  to 
be  in  his  possession,  and  claims  that  his  answer  to  a  matter 
of  which  he  knows  nothing,  shall  be  regarded  as  responsive 
to  complainant's  allegations,  and  defeat  her  right  of  recovery. 
We  think  there  was  no  error  in  the  charge  of  the  Court  on 
that  point 

[8.]  The  testator  treated  the  property  as  his  own  by  dispos- 
ing of  it  by  his  will,  and  claimed  it,  in  hostility  to  the  true 
owners,  as  whose  trustee  he  held  it,  and  that  was  a  conver- 
sion of  it  The  complainant  could  follow  it  into  the  hands 
of  his  executor  and  claim  an  account  of  it 

Without  going  into  a  minute  examination  of  the  evidence, 
we  will  barely  say  that  there  was  evidence  sufficient  to  sus- 
tain the  finding  of  the  jury,  and  the  law  fully  supports  it 


Judgment  affirmed. 
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No.  1 1. — Jonas  H.  Holland,  plaintiff  in  error,  vs.  Jbptha 
J.  Chaffin  and  Lewis  L.  Lane,  defendants  in  error. 

Since  the  Act  of  February  20th,  1854,  (Acts  of  1855-6,)  a  partial  paymeot  of  a 
debt,  or  a  verbal  acknowledgment  of  a  debt,  is  not  sufficient  to  countervail 
the  effect  of  the  statute  of  limitations  on  the  debt. 

Debt  from  Jasper  Superior  Court,  Tried  before  Judge 
Habdeman,  at  April  Term,  1857. 

Holland  brought  suit  against  Chaffin  as  principal,  and  Lane 
as  security,  on  a  promissory  note  for  $12S  30,  dated  16th 
April,  1849,  and  payable  one  day  after  date. 

There  was  a  credit  on  the  note  of  one  dollar,  paid  by  Chaf- 
fin, 10th  February,  1855,  and  the  declaration  was  amended, 
alleging  this  fact,  and  that  by  reason  thereof,  defendant's 
liability  continued. 

Lane  the  security,  pleaded  several  pleas,  but  relied  mainly 
on  the  plea  of  the  statute  of  limitation& 

Upon  the  first  trial,  there  was  a  verdict  for  plaintiff  for  the 
amount  of  the  note.    Lane  entered  an  appeal. 

Upon  the  appeal  trial,  plaintiff  offered  the  note  in  evidence, 
which  was  objected  to  by  defendant;  the  Court  sustained 
the  objection,  and  plaintiff  excepted. 

Plaintiff  then  proposed  to  prove  by  a  witness,  that  ChajBSin 
had  admitted  to  him  that  the  note  had  been  presented  for 
payment  before  the  lapse  of  six  years  from  the  time  of  its 
maturity,  and  after  the  credit  had  been  endorsed,  and  that  he 
then  admitted  indebtedness  on  the  note,  and  that  the  credit 
was  made  in  good  faith  and  with  his  assent,  to  prevent  the 
bar  or  operation  of  the  statute  of  limitations.  Plaintiff  ad- 
mitted however,  that  Lane  the  Fecurity  was  not  present,  and 
knew  nothing  about  it 

Defendant  objected  to  the  introduction  of  this  testimony ; 
the  objection  was  sustained  by  the  Court,  and  the  testimony 
excluded. 
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The  jury  found  for  the  defendant,  and  plaintiff's  counsel 
excepts. 

W.  W,  Anderson,  for  plaintiff  in  error. 

Bartlett,  for  defendants  in  error. 

By  the  Court. — Benning,  J.  delivering  the  opinion. 

Does  the  partial  payment  of  a  debt  by  the  debtor,  or  tlie 
verbal  acknowledgment  of  the  debt  by  the  debtor,  destroy 
the  effect  of  the  statute  of  limitations  upon  the  debt  ?  The 
decision  of  the  Court  below  was  that  neither  doea 

The  question  turns  upon  what  is  the  meaning  of  the  Act 
of  20th  February  1854,  amendatory  of  the  statutes  of  limi- 
tationa    That  Act  is  as  follows : 

'^From  and  after  the  passage  of  this  Act,  no  promise,  ac- 
knowledgment, or  admission,  of  a  debt,  made  after  the  sta* 
tute  of  limitations  has  commenced  running,  shall  be  sufficient 
to  revive  the  same,  unless  such  promise,  acknowledgment  or 
admission,  shall  be  reduced  to  writing,  or  some  note  or  memo- 
randum thereof,  made  in  writing,  and  subscribed  by  the  per- 
son or  persons  making  the  same,  or  some  other  person  there- 
unto by  him  lawfully  authorized:  Provided,  this  Act  shall 
only  operate  upon  and  affect,  such  promises,  acknowledg- 
ments, and  admissions,  as  shall  be  made  after  its  passage.'' 
Acts  of  1855-6.  238. 

Every  partial  payment  of  a  debt,  implies  an  admission  of 
the  debt,  and  a  promise  to  pay  the  balance  of  the  debt.  By 
the  old  law,  any  admission  of  a  debt,  or  any  promise  to  pay 
a  debt,  neutralized  the  effect  of  the  statute  of  limitations  on 
the  debt.  Hence  it  was,  that  by  the  old  law  a  partial  pay- 
ment of  a  debt  neutralized  the  effect  of  the  statute  of  limi- 
tations on  the  debt. 

By  the  new  law,  (the  Act  aforesaid,)  no  promise,  acknowl- 
edgment or  admission  of  a  debt,  unless  made  in  writing,  can 
neutralize  the  effect  of  the  statute  on  the  debt     By  the  new 
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bw,  dMi«fi»Te,  the  adnad««i!of  a  debt,  alhd  Ibe  pvoniie  t# 
pay  it  implied  in  a  partial  payment  of  the  debt^  CBOAOt  000^ 
Iindi2e*the  eAsdtof  the- staftnte  upon  the  debt 

And  the  new  law,,  saying  as  it  does,  that  no  pTQitom^wh 
l^owledgtnent  or  admission  of  adebt,  unless  made  in  tilritiog, 
shall  be  soffidenl  to  neutralize  the  effect  of  the  statute  up« 
€iD  the  debty  says  unequivoeaMy,  that  no  eagnress  promise  ot 
admissioti  ef  the  debt^  shall  hare  this  effect 

In  the  present  case,  there  was  the  admission  md  tlie  pn(« 
Aiiae  to  be  implied  from  a  partial  payment  of  the  debt,  and 
there  was  an  express  verbal  admission  of  the  debt 

Bat  according  to  the  new  law,  such  an  admission  or  pro* 
mise  as  these,  conld  not  neutzaliase  the  effcict  of  the  statttie 
te  the  debt,  because  they  were  not  in  writing: 

We  think  therefore,  that  the  Court  below  was  fight 

Judgment  affirmed. 


No.  1 2. — John  W.  H.  Mitchbll,  administrator  ele  bonis  non^ 
&C.,  plaintiff  in  error,  t'^.  John  B,  Lact,  defendant  in 
error. 

IX  the  answer  to  a  bill  ibr  mere  dueoverif,  be  read  to  the  jury  by  the  defendant 
in  thai  1>in,  agamsi  the  consent  of  the  phrfmiV  in  the  bin,*iln^  tBb  ease  goes 
against  theplaintiflf  in  the  bill,  a  new  trial  ought  to  be  granted. 

In  Equity,  from  Thomas  Superior  Court  Tried  beibre 
Judge  Lov£,  December  Term,  1856. 

John  B.  Lacy  filed  hii^  bill  against  EInen  M6Lane,  eicecu- 
t6r  of  the  last  will  send  testament  6f  Thomas  J.  Johnson^  db-^' 
ceased,  Which  McLane  answered,  and^Ied  a  cross  bill,  which' 

YOU  XXIL  25. 
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Laey  answered.  The  cross  bill  was  for  discoveiy  only,  .mnd 
sought  no  relie£ 

McLane  dying,  Mitchell  became  administrator,  de  bonis 
nan,  with  the  will  anuexed,  of  Johnson. . 

At  December  Term,  1856,  the  case  came  on  for  trial  The 
original  bill,  with  the  amendments,  was  read,  and  the  an* 
swer  thereto ;  complainant's  counsel  then  called  for  the  read- 
ing of  the  cross  bill,  and  the  answer  thereto.  Counsel  Cnr 
defenciant  Mitchell  obj.^ted,  claiming  that  the  cro^s  bill  and 
answer  thereto  was  the  defence  and  evidence  of  defendant^ 
and  that  the  same  should  not  be  heard  until  complainant  had 
introduced  his  testimony :  The  Court  allowed  the  answer  to 
the  cross  biil  to  be  read,  as  part  of  the  plea  ling,  it  having 
been  agreed  upon  by  the  parties,  that  the  bills  were  to  be  tried 
together.    To  which  decision  counsel  for  defendant  excepted. 

The  testimony  on  both  sides  having  been  submitted,  the 
jury  under  the  charge,  found  for  the  plaintiff,  and  counsel  for 
defendant  moved  for  a  new  trial,  principally  on  the  ground 
above  excepted  ta 

The  Court  overruled  the  motion,  and  refused  a  new  trial, 
and  counsel  for  defendant  excepted  and  assigns  error. 

RocKwxLL  and  Cozjb,  for  plaintiff  in  error. 

SxwARD  k  Hanskll,  represented  by  Ivxrsoh  L.  Ha  amis, 
for  defendant  in  error. 

Bjf  tht  Court — ^BsmriKa  J.  delivering  the  opinion. 

The  answer  to  a  bill  for  discovery  cannot  be  used  by  de- 
fendant in  the  bill,  as  a  matter  of  evidence  for  himself;  a  per- 
son cannot  make  his  own  sayings  evidence  for  himsel£ 

Neither  can  the  answer  to  such  a  bill,  be  used  by  either 
party  before^  the  jury,  as  a  matter  o{ pleading;  such  a  bill 
presents  to  a  jury  nothing  for  trial :  no  issue  is,  or  can  bsi 
made  on  it ;  no  decree,  rendered  on  it 
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In  the  present  case,  the  defendant  read  to  the  jury  his  own 
answer  to  the  cross  bill  This  he  had  no  right  to  do,  if  the 
above  propositions  are  tnie. 

But  it  ^s  insisted,  that  he  had  the  consent  of  the  defend- 
ant, to  the  act  of  reading  the  answer  to  the  jury. 

This  consent,  however,  had  been  withdrawn  before  the 
reading  was  begun.  The  plaintiff  in  the  cross  bill,  before 
the  answer  to  that  bill  was  read  by  the  defendant  to  that  bill, 
objected  to  its  being  read.  And  the  consent  was  such  a  one 
as  might  be  withdrawn  at  any  tima  It  was  not  a  consent 
that  the  answer  of  the  defendant  might  be  read  by  him,  as 
evidence,  but  as  pleading;  and  the  reading  of  it  to  the  jury 
as  pleading,  would  have  been  useless.  Any  consent  that 
cannot  be  of  use  to  the  person  to  whom  it  is  given,  may  be 
withdrawn  at  any  time ;  for  in  such  a  case,  the  withdrawal 
of  the  consent  cannot  hurt  him. 

The  defendant  then  did  not,  from  consent,  acquire  the  right 
lo  read  his  answer  to  the  jury. 

It  follows  that  he  had  no  right  to  read  it  to  the  jury. 

Did  his  reading  of  it  to  the  jury,  do  the  other  party  any 
harm  ?  It  is  impossible  to  say  that  it  did  not  True,  it 
seems  that  he  read  it  as  a  part  of  the  pleading ;  but  then  it 
was  wholly  useless  as  a  part  of  the  pleading ;  and,  being  be- 
fore the  jury,  it  might  have  been  treated  by  them  as  a  part 
of  the  evidence.  That  was  the  only  use  to  which  they  could 
put  it  It  does  not  appear  that  they  were  charged  by  the 
Court  to  disregard  it  as  evidence. 

It  is  therefore  the  part  of  safety,  to  let  the  case  be  passed 
upon  by  a  jury  that  has  not  seen  this  answer. ,  The  defc^oid- 
ant  in  the  bill  has  no  right  to  complain.  He  would  read  th4 
answer,  regardless  of  the  objection  of  the  plaintiff 

There  ought  to  be  a  new  trial 

Judgment  reversed 
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"3^0,^.13,, — Davio  S.  Jqhnston,  plaintiff  in  error,  V9»  Robut 

Ciuwi^EFy  defendant  in  error. 

• 

[1.]  In  a  claim  ca«e,  growing  out  of  the  levy  of  a  mortgage /./a.,  the  proof  waa» 

that  the  claimant  was  in  possession  at  the  levy,  but  that  such  possessron  was 

by  virtue  of  a  title  which  he  obtained  by  purchasing  the  property  at  ^prifTi 

8ale^  when  it  was  sold  to  satisfy  general  judgments  against  the  defendviit  i* 

/Sffa.  younger  than  the  mortgage. 

&idy  That  such  proof  w^as  snfficlent  to  prevent  a  aon-siiit. 

'p. J  A.  had  A  mortgage  on  property  of  B.    The   mortgage  was  foreclosed,  asd 

the JS.  /a.  levied  on  the  property.    C.  and  others  had  general  judgmonts  agaiqft 

B.,  younger  than  the  mortgage.    The  property  was  sold  under  these  genm^ 

judgments,  before  it  was  levied  on    under  the  mortgage >it.ya.,  and  D.  became 

.    the  purchaser.     D.  put  in  a  claim  against  the  levy  made  under  the  mortgage 

ftfck  and  sought  on,  the  trial  to  attack  the  mortgagf» 

jffeUt  That  the  judgment  of  foreclosure  of  the  mortg^e,  did  not  bar  bim  fra^ 
B.i|ch  attack. 

Claim,  from  Morgan  Superior  Court  Tried  before  Judge 
Hardeman,  at  March  Term,  1857. 

At  Mctrch  Term,  I85tf,  of  the  Superior  Court  of  Morgan 
couiity,  Robert  Crawley  foreclosed  a  mortgage  which  he  held 
upon  the  Madison  Steam  Mills.  This  mortgage  was  dated 
'iwenttf^fifth  Jlprilj  eighteen  huaidred  nnd  J^ty-Jwe,  and  the 
jiidgraent  of  foreclosure  was  entered  sixth  of  March^  ^A- 
teesn  hundred  and J^fty-six,  On  the ^eenth  of  M€ttchy  eigh- 
teen himdred  and  /ifty^siXyJi.fa.  on  said  judgment  was  issu- 
ed, and  levied,  by-  the  Sheriff  of  said  county,  upon  the  propc^ity, 
on  the  twenty-fourth  qf  ApHly  in  the  i^me  year,  when  Da- 
vid 9.  Johnston  interposed  his  claim  to  the  premises  levied 
on.  The  clailn  was  subsequently  dismissed;  the  properly 
again  levied  upon  by  virtue  of  the  mortgage^^  issubd  in 
favor  of  Crawley,  and  was  again  claimed  by  Johnston. 

Issue  was  tendered  by  plaintiff  and  joined  by  claimant, 
and  the  parties  went  to  trial 

Plaintiff  introduced  the^.  fa.  with  the  returns  thereon ; 
proved  the  levy,  and  that  defendant  in  said^yb.,  the  Madi- 
son Steam  Mill  Company,  was  in  possession  of  the  property 


MILIiBDGEVILIiB,  MAY  TERM,  1857.  349 


JoMBirton  ▼•.  Crswley. 


atthe  dale  of  the  executioii  of  the  mortgage;  and  wassubse-  • 
qmintly  in  posHesaion ;  also  proved  diat  the  Sheriff  had  «(- 
terwaids  lerifed  dertain  general  fi.  fm.  on  eaid  property^  tfie 
/L  fas.  being  founded  on  judgmenta  yxmnger  than  the  mort- 
gige ;  that  claimant  had  purchased  it  at  Sheriff  sale  undkr 
dioae  JL/oA,  and  had  been  pot  into  possession  thereof^  and 
was  in  possession  at  the  time  of  the  lery  under  the  mortgage 
JLftt. ;  that  notice  of  mortgages  amounting  to  near  twen- 
ty thousand  dollars,  among  which  was  the  one  to  Crawley^  # 
bad  been  giren  at  the  time  of  said  sale,  and  that  the  purchab* 
er  would  buy  subject  to  those  mortgages:  the  value 
of  the  property  at  the  time  of  the  sale,  was  estimated  at  tWeih- 
ty  or  twenty-one  thousand  dollars,  and  at  the  time  of  the 
trial,  at  twelve  or  eighteen  thousand  dollars. 

The  plaintiff  having  closed,  counsel  fbr  claimant,  m<nred 
for  a  non-suit,  on  the  ground,  that  the  plaintiff  had  not  pro- 
ven title  to  the  property,  nor  tnade  out  such  a  prima  faiAe 
case,  by  proving  possession  of  defendant  at  the  time  of  levy, 
as  would  shift  the  burden  to  claimant 

The  Court  refusM  the  motion  to  non-suit,  holding  that 
plaintiff  having  proved  the  possession  of  defendant  at  the 
time  the  mortgage  was  executed,  and  subsequently  thereto, 
cast  the  burden  on  claimant  And  this  is  the  first  ground  of 
error  assigned  by  claimant 

Claimant  then  tendered  in  evidence,  which  was  admitted, 
the  Sheriff^s  deed  to  him  of  the  premises  sold  under  the  gen-* 
eral  judgments  against  the  defendant — deed  dated  4th  March 
1856. 

He  then  proposed  to  introduce  the  instrument,  purporting 
to  be  a  mortgage  from  the  Madison  Steam  Mill  Company  to 
Crawley,  signed  by  Elijah  6.  Jones,  President,  and  A.  G.  Fos- 
ter, Secretary,  but  without  the  corporation  seal ;  and  also  the 
books  of  minutes  kept  by  said  company ;  counsel  staling  tliat 
his  purpose  was  to  show  by  this  testimony,  that  the  instru- . 
ment  purporting  to  be  a  mortgage  |  deed  from  defendi^nttOg 
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Cowley,  was  not  executed  in  the  manner  in  which  only  cor* 
porations  can  execute  deeds  convejring  land,  viz :  by  the 
corporation  seal:  and  that  Jones  and  Foster  bad  no  aothoiity 
to  sign  and  execute  said  deed. 

Plaintiff  objected  to  the  introduction  of  this  testimony,  on 
the  ground  that  it  was  proposed  thereby,  to  attack  and  im- 
peach collaterally  the  judgment  of  this  Court  in  the  proceed- 
ings of  foreclosure  of  said  mortgage.  The  Court  sustained 
the  objection  and  repelled  the  testimony,  holding,  that  the 
judgment  of  foreclosure,  was  a  judgment  declaring  said  in* 
strument  a  mortgctge,  and  claimant  was  thereby  precluded 
and  barred  from  showing  it  otherwise  in  this  proceeding. 

To  which  decision  and  ruling,  claimant  by  his  counsel 
excepted. 

Staxhss,  for  plaintiff  in  error. 

« 

Coirx,  for  defendant  in  error. 

By  the  Court — Bxnnino,  J.  delivering  the  opinion. 

Ought  the  motion  for  a  non-suit  to  have  been  granted  ? 

Did  the  evidence  show  that  the  defendant  in  JL/a^  had  the 
title  at  the  date  of  the  mortgage  ?  or,  that  he  had  the  posses- 
sion at  the  dale  of  the  levy?  or,  that  any  one  claiming  under 
him  by  title  passing  from  him  after  the  date  of  the  mortgage, 
had  the  possession  at  the  date  of  the  levy?  If  the  evidence 
showed  any  one  of  these  things,  it  is  indisputable  that  the 
iU>n-suit  ought  not  to  have  been  granted. 

The  evidence  showed  the  last,  if  not  the  first  of  these 
things.  The  evidence  showed  this — ^that  the  defendant  in 
JLf(L^  being  in  possession  of  the  property,  mortgaged  it  to 
the  plaintiff  in JL  fa.;  that  afterwards,  certain  general  judg- 
ments were  rendered  against  the  defendant  in  Ji.fcUj  and,  that, 
xsoAerJifas.  issued  ftrom  those  judgments,  the  property,  whilst 
atill  in  the  possession  of  the  defendant  in^/o.,  was  seised 
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And  9old,  tbfti  the  claimant  became  the  piuchaaer  of  il,  and, 
as  such  purchaser,  took  possession  of  it,  and  that  whilst  he 
in  possession  of  the  property,  under  this  purchase,  it 
levied  on  by  the  mortgage^/o. 

Although,  therefore,  it  was  the  claimant  that  was  in  /»o#* 
sssMOfft  at  the  date  of  the  levy,  yet  it  is  manifest,  that  he  must 
have  been  in  possession  as  one  claiming  under  the  defend* 
ant  iaJL  /&,  and  claiming  under  the  defendant  inJL/a.  by 
a  title  passing  from  him  after  the  date  of  the  mortgaga 

And  it  follows  also,  perhaps,  that  both  parties  were  estops 
ped  from  saying,  that  the  defendant  in^ya  did  not  have  title 
at  the  date  of  the  mortgage,  for  both  parties  claim  under  the 
defendant  mJL/a.    2.  Oreen.  Ev.  See.  307. 

[1.]  We  think  then  that  the  Court  was  right  in  refusing  m 
non-suit 

The  motion  for  a  non-suit  being  overruled,  the  claimant 
offered  the  following  evidence :  the  mortgage^  the  record  of 
the  proceedings  for  the  foreclosure  of  the  mortgage,  and  the 
minutes  of  the  corporation — ^the  defendant  in  JL  fa.  This  evi- 
dence he  offered,  for  the  purpose  of  showing,  that  the  mort- 
gage was  executed  without  authority  from  the  corporatidD^ 
and  was  therefore  void 

The  Court  rejected  the  evidence,  deciding,  that  to  receive 
it,  would  be  to  allow  the  judgment  of  foreclosure  of  the 
mortgage  to  be  attacked  ^  collaterally  f^  and  that  the  claim- 
ant was  a  person  who  had  no  right  to  attack  that  judgment 
collaterally. 

Is  it  true  then,  that  the  claimant  was  such  a  person  ?  This 
is  the  next,  and  only  remaining  question. 

A  judgment  is  conclusive  upon  those  who  are  parties  or 
privies  to  it,  and  upon  none  others.  As  to  all  others,  it  is  gen- 
erally no  evidence  at  all ;  never  more  than  prima  facie  evi- 
dence.   This  is  indisputable.     I.  Oreen.  Ev.  See.  529,  et  se^ 

It  follows  that  all  others,  than  parties  or  privies,  may  at- 
tack the  judgment,  whenever  and  wherever  it  comes  in  theif 
way ',  may  therefore  attack  it  ^  collaterally.^' 
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'  '"Rkis  being  so,  the  question  is,  wMlliedaimaiit  a  paityiy  m 
k  privy,  to  the  jv^lgBient  of  foffeeloyuie  i 

The  relation  in  this  reaped,  uHlich  the  telaiaaiil  bortt(<« 
that  judgment,  was  the  same  astflat  ivfaioh  '^eplaintiffii^  te 
the  general  judgments,  had  borne  to  that  jndgmeat;  fbrthe 
Mily  interest  which  he  had  in  the  property  was  the  imei 
whieh  he  acquired  by  purchasing  the  propeitf  when  it 
si>ld  unidir  Aeir  judgments  What  thase-ptaintift  .had  iha 
right,  than,  to  sell  under  their  judgments,  was  what  he  poiv 
chased. 

Were  the  plaintift  io  those  judgments  paitiespr  pones  tq 
the  judgment  of  foreclosure? 

They  were  neither.  They  ware,  no  more  parties  joc  priviab 
Id  that  jiudgment,  than  was  the  plaintiff  in  that  judgmeoty  a 
party,  or  a  privy,  to[their  judgments.  McDougaid  vs^  HoU^  a» 
&%,  174. 

They  then,,  not  being  parties  or  j^vies  to  that  jndgmM^ 
and  !lha  claimant  bearing  the  same  relation  to  it  which  the|l 
had  borne,  he  was  not  a  party  or  a  privy  to  il 

It  Iq1Uw»!s»  tberefore,  that  the  claimant  was  a  perscoi  wfeA 
^ad  the  right  to  attack  that  judgment  q^ifaieralfyp 

This  being  so,  it  must  have  been  an^^ncpr  in  the  Coi^ft  hf^ 
\om^  to  hold  thikt  the  clain^ant  wa^  a  person  wh^  d^d  not  feifve 
tbtf  light. 

We  thiak  it  was  an  error,  and  thes^fore,  w0  think  thai 
there  shojiild  be  a  new  trial ;  but  this  i^  all  that  we  say»  Wa 
say  nothing  whatever  as  to  what  would  have  been  the  valti^ 
ef  the  eiridenee,  if  it  had  been  received,  or  even  as  tA  wheth- 
er it  might  not  be  such  evidence  as  was  subj^^  to  other*  ^hr, 
jectiona  to  its  being  received  at  all.  Wet  simply  s^>  that  the 
judgpient  of  fereeksure  was  no  bar  to.  the  admi9^9ia  of  tht( 
evidence.  These  other  que^stions^  vf^ce  not  argued ;  we  wwa 
fsked  not  to.  decide  them.    Hen.ee  as  to  them,  we  9ay  noiltt 

iog. 

Judgment  ffiVQB^^^ 

Judge  LuMPEin  wu.absopt  dqriiur  this  Ter,m  of  the  Court,  on  acconnt  oris- 

OlSpOtltlOn.  .     •    inr 
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•Prctcnl— CHARLES  J.  MctKDNrALl),     \  ,    . 


Nq.  1. — Jamcs  W.  Smit9,  plaintiff  in  error,  w.  Frj^^xion  J). 

GoNDSRy  defeadant  in  error. 

Is  an  action  of  trespass,  for  felling  and  carrying  away  trees,  the  damages  to  be 
ff«eovered,  wHl  be,  at  least,  equal  to  the  value  of  tbe  treee,  aa  they  lie  fdloA. 

VtmfmMqUare  okmsmnfrpgiif  in  W«jnren  Superioc  Conrii. 
Tried  befiire  Jvdge  Tbomaa^  at  Odobec  Tem,  1850* 

This  was  an  action  of  tr^pass  brought  by  James  W.  $mi^h, 
against  Franklin  D.  Gonder,  for  entering  plaintiff's  premises 
and  cutting  dowi;  and  carrying  off  his  trees.  Damages  were 
laid  in  the  declaration  at  eight  hundred  dollars. 

Upon  the  trials  on  appeal^  plaintiff  proved  possession  of  the 
premises  upon  which  the  alleged  trespass  was  committedi 
mi^ih^t  t^e  Hod  from  which  thei  trees  were  cut,  cointfaiiv^d 
Bjiffmfi  f^n^  9jcfe»  a^d  a  hs^lf.    That  there  was  about  oae  buo-, 

'^fuige  LuXFKtit  was  abseiA  during  tbis  Term  of  the  Court,  on  account  of 


i-- 
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drad  and  fiftjr  trees  cut  bj  defen^mt ;  tkejr  were  cut  fivr  cioae* 
ties  for  the  Georgia  Railroad)  that* each  tree  would  make 
fiom  five  to  twenty  ties }  and  were  sold  to  the  Raifaoad  at 
firom  25  to  Bl\  cents  a  piece;  tfamKhe  land  was  worth,  with 
the  trees  upon  it,  about  ten  dollars  per  acre ;  that  the  lap  of 
each  tree  would  make  a  cord  of  wood,  which  was  worth  a 
dollar  and  a  quarter  per  cord;  the  wood  would  pay  the e^ 
penaeof  hauling  the  cross-ties  to  theioscL  Ttuilaodwasi 
near  the  Railroad. 

Defendant  introduced  no  testimony. 

Counsel  for  defendant  requested  the  Court  to  cha^  the 
jury,  that  their  verdict  could  not  exceed  the  value  of  the 
land  with  the  trees  standing  on  it;  the  Court  charged  as  ie> 
quested.  The  jury  found  for  the  plaintiff  0154:  whneupon 
defendant's  counsel  moved  the  Court  for  a  new  trial,  on  the 
ground,  that  the  verdict  was  contrary  to  the  evidence  and 
the  charge  of  the  Court  The  ruk  nisi  was  made  return- 
able to  the  next  succeeding  term  of  the  Court,  at  which  Term, 
(April  1857,)  the  rule  was  made  absolute  and  a  new  trial 
ordered,  and  plaintiff  excepted. 

Plaintiff's  counsel  requested  the  Judge  to  put  on  the  min* 
utCB  of  the  Court  his  written  opinion  with  the  reaaona 
therefor.  The  Judge  wrote  out  his  decision  and  (»dered  the 
same  to  be  entered  on  the  minutesi  but  refused  to  wiite  out 
his  reasons  Aerefor,  and  counsel  for  plaintiff  ezoqpted^ 

B.  H.  PoTTUt,  for  plaintiff  in  e^r. 

Stsphxks  &  JoHirsToir,  for  defendant  in  erroi; 

£y  tkt  Court — ^Bxmmro,  J.  delivering  the  opinion. 

What  was  the  measure  of  the  damages  infthis  case  ?    The 
valoe  of  the  ireta  at  the  time  when  they  were  felled,  a^d  at 
the  place  where  they  were  felled.    This  we  think  was  the^ 
measure  of  the  damages    Matiin  va.  Partir^  5w  Jfeasi  # 
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Wrir.  361;   WiU  and  othetB^  tut.  HoH^  9   «b.  <I71;    &d|r* 
ATfla*.  Am.  85i,  438,  484,  «ni<  sa#e  485, 48e. 

The  CkNurt  btilow  told  the  jury,  tkaf,  Iheir  Yordicl  could  not 
eaoeed  die  Tabw  of  the  land  with  the  trees  standing  on  kL 
That  voukl  dep^id  upon  whether  the  trees  as  they  lay  felled, 
weie  worth  no  more  than  the  land  with  the  trees  standing  on 
it;  that  is,  upon  the  cost  of  felling  the  treesi  The  chaige 
may  possibly  have  been  true,  but  it  does  not  state  the  ruleii 

Was  the  yeidict  contrary  to  the  evidence  ? 

Was  there  any  evidence  to  show,  that  the  amount  of  the 
rerdict  was  the  Talue  of  the  trees,  as  they  lay  felled  ? 

We  think  not  There  was  evidence  showing  that  the  tress 
wefe  cut  firom  four  acres  and  a  half  of  land,  and  that  the. 
land,  with  the  trees  standing  upon  it,  was  worth  ten  doUaia 
an  acsa  .  The  amount  of  the  verdict  was  #164.  This  evir* 
donee,  then,  was  not  calculated  to  show,  that  the  trees  as  they 
lay  felled,  were  worth  the  amount  of  the  verdict 

There  was  also  evidence  showing,  that  the  number  of  trees 
cut,  was  about  one  hundred  and  fifty;  that  the  trees  were 
each  made  into  from  five  to  twenty  cross-ties;  and  that  each 
cross-^ie  was  worth  from  twenty-five  to  thirty-one  and  one 
quarter  cents ;  and  that  the  lapj  of  the  trees  were  cut  up  in« 
to  wood,  and  that  the  lap  of  c  arh  tree  would  make  a  cord  of 
wood,  worth  one  dollar  and  a  quarter.  But  there  was  no 
evidence  showing  what  it  cost  to  make  a  cross-tie,  or  what 
it  cost  to  cut  up  the  laps  into  wood.  Therefore  there  was  no 
evidence  showing  how  much  had  to  be  deducted  from  the 
value  of  the  trees  in  their  new  form  of  cross-ties,  and  wood, 
to  get  at  the  value  of  the  trees,  in  their  old  form,  viz :  the 
fonn  they  had  as  they  lay  felled  on  the  ground  Consequent- 
ly^  there  was  no  evidence  showing,  that  first  so  much  had  to 
be  deducted,  as  woUld  leave  0154,  the  amount  of  the  ver- 
dict 

The  verdict  tfien,  was  not  supported  by  the  evidenca  We 
amy  say  that  much  of  it 

The  declaration  was  for  carrying  away  ^rtes,  not  cross* 
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tiQS  ahd  %i^oad«  Therefore,  •  the  plaintiff,  was  n6t  entitled  tft 
recover  the  value  of  the  crosB^ties  ahd  of  the  w#mL  -Hal 
tile  deelaratE<m  been  foir  carrying  away  the  cross-tiefii  and  the 
w^od,  (he  question,  whether  the  damages  would  haiFe  beeii 
the  value  of  the  cross-tiee  and  wood,  or  that  va)u«y  legs  the 
cost  of  converting  the  trees  into  the  cross-ties  and  wood, 
would  have  been  a  doubtfol  and  a  diflhrent  qne^oto*  SA 
easMtiied  in  Sedgewickj  supra. 

The  judgment  granting  the  new  trial,  will  not  be  disturbed. 

It  may  not  be  amass  to  say,  that  in  finding  what  was  Ae 
value  of  the  trees,  as  they  lay  on  the  ground,  the  fitness  of 
the  trees  for  oross-ties  or  for  fire  wood,  or  for  any  otb^  useAil 
purpose,  as  well  as  the  convenience  of  their  situation  to  a 
market,  ought  to  be  taken  into  c<»iBideration.  And  lAowkig 
the  value  of  that  into  which  the  trees  might  be  c6nveited> 
a^d  the  cost  of  the  process  of  conversion,  might  be  one  wtty 
of  arriving  at  the  value  of  the  trees. 

Judgment  affirmed. 


Na  2. — Lkbot  Patili«o,  plaintiff  in  error,  vs.  John  Babjes- 

DAiJS,  defendant  in  error. 

Jk  cHlteb  of  Alabama  died  leaving  do  property  of  any  Mrt  in  Georgia. 
am;  That  the  Gonita  of  Ordinary  o€  Georgia,  kad  no  power  to  gnuit  tectet^  dT 
•teiaiMratioii  on  bia  ea(al«. 


Hbvocation  of  Letters  of  ADMiNisTAATioN,in  Walton  Su- 
perior Court  Decision  by  Judge  Jackson,  at  February  Term, 
1867.    Appeal  from  Ordinary. 

Peter  Stubblefield,  formerly  a  citizen  of  Oeofgia,  retto^^ 
to  Ae  Stale  of  Alatema,  vhera  he  died. 
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Letters  of  administration  on  his  estate  were  granted  by  the 
Courtbf  Ordinary  of  Walton  county  in  the  State  of  Georgia, 
to  Leroy  Patillo.  It  was  admitted  that  the  deceased  le&  no 
property  or  effects  in  the  State  of  Georgia,  and  that  at  the 
time  of  his  death  he  was  a  citizen  of  Alabama,  and  that  the 
object  of  obtaining  administration  in  Georgia,  was  to  enable 
the  administrator,  under  the  Judiciary  Act  of  1799,  to  estab- 
lish a  copy  of  a  lost  deed,executed  by  said  Stubblefield,  while 
in  life. 

The  Ordinary  of  Walton  county,  on  motion  of  John  Bar)(^- 
dale,  by  his  attorney,  granted  a  rule  nisi,  requiring  Patillo  to 
show  cause  why  his  letters  of  administration  should  not  be 
revoked,  upon  the  grounds — 

1st  Because,  at  the  time  of  his  death,  Peter  Stubblefield 
did  not  reside  in  the  county  of  Walton, 

2d.  Because  at  the  time  of  his  death,  said  Peter  had  no 
assets  in  the  county  of  Walton. 

3d.  Because,  the  Court  which  granted  the  letters  of  admin- 
istration, had  no  jurisdiction. 

4th.  Because,  citation  neither  issued  nor  was  publijshed 
as  is  required  by  law,  prior  to  the  appointment  of  the  admin- 
istrator. 

5th.  Because,  Stubblefield  was  not  possessed  of  assets  in 
the  State  of  Georgia,  at  the  time  of  his  death. 

On  appeal  from  the  Ordinary,  the  Judge  of  the  Superior 
Court,  held,  that  no  letters  of  administration  could  bo  legally 
granted  upon  the  estate  of  deceased  by  the  Ordinary  of  WaJ- 
ton  county,  and  ordered  and  adjudged,  that  said  letters  be  re- 
voked and'  annulled. 

■ 

To  which  decision  and  judgment,  counsel  for  the  admin- 
istrator excepted. 


C.  D.  Davis,  for  plaintiff  in  error. 
HiLLYER^  for  defendant  in  error. 
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the  Cour/.— BsKHiNo,  J.  deKTering  the  opinioiu 

Can  th«  Courts  of  Ordinarjr  of  this  State,  graBf  leCtets  of 
administration  on  the  estate  of  a  man,  who,  at  the  time  of  his 
death,  was  a  citizen  of  another  State,  and  who  had  no  pro^ 
erty  of  any  sort  within  this  State  ? 

We  think  not 

It  seems  that  no  Ecclesiastical  Court  in  England,  had  pow- 
er  to  grant  administration  on  the  estate  of  a  peraon,  unless 
that  person  left  bona  noiaUKa  within  the  province  over  which 
that  Court  had  jurisdiction.    1.  Williams^  Ex^ora  160. 

The  lai^est  grant  of  power  given  to  our  Courts  of  Ordinary, 
is  one  to  do  all  such  ^matters  and  things  as  appertain,  or 
relate  to  the  estates  of  deceased  persona"  JFV.  Dig.  239  /  IdL 
S31. 

It  would  seem,  therefore,  that  if  there  are  uo  ^  csiate$^ 
there  can  be  no  jurisdiction. 

The  duty  of  an  administrator  is,  to  ^well  and  truly  ad- 
minister  on  all  and  singular  the  goods  and  chattels,  rights 
and  credits"  (of  the  dead  man^  ^and  pay  all  his  just  debts, 
as  far  as  the  same  will  extend."    iV.  Dig.  221. 

If,  therefore,  the  dead  man  has  no  property  of  any  sort, 
within  the  State,  what  duties  can  there  be  for  an  adminis- 
trator to  perform  ?  In  other  words,  what  need  can  there  be 
for  an  administration  ? 

In  diis  case,  the  object  of  obtaining  letters  of  administra- 
tion was  to  provide  a  way,  not  for  asserting  or  establishing  a 
right  in  favor  of  the  dead  man's  representative,  but  for  as- 
ierting  and  establishing  a  right  against  that  representative. 

We  do  not  know  of  any  law  which  gave  the  Ordinary 
die  power  to  grant  letters  of  administration  in  such  a  case  as 
Ais  is !  and  therefore,  we  think,  that  the  judgment  of  the 
Court  below  ought  to  be  affirmed. 

Judgment  affirmed. 
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Na  3. — ^Thomas  Wm,  plidntiff  in  error,  v$.  Sxupioir  Boox- 
xxy  E2f7osd  Boour  and  LsRor  Bookxb,  executors  of 
BjcoAROfOir  Boon»|  deceaeedy  defendants  in  error. 

▲  declarttion  was  ftled ;  the  Clork  fiuled  to  anoex  a  prooece  to  U.  The  eoil, 
nevertheless,  weut  on  for  seTerel  years — ^finally,  it  was  dismissed  by  the  Cooiti 
on  the  motion  of  thedelendant :  The  ground  of  the  motion  being,  this  want  of 
a  prooess.  Fending  the  suit,  the  limitation — period  lor  the  suit  ma  out.  With* 
in  sin  months  from  the  dismissal  of  the  suit,  the  suit  was  renewed. 

BM,  That  the  time  of  the  termination  of  the  first  suit,  was  the  time  when  that 
suit  was  di»mi§Md,  and  not  the  time  when  the  Clerk's  right  to  annex  a  pro- 
cosa  to  4he  petition  expiied;  and  thenlbrey  AsU;  th«t  the  umr  suit  was  eon- 
menced  in  season. 

Action  on  account,  in  Wilkes  Superior  Court  Decision 
hf  Judge  Thomas,  at  March  Term,  1857. 

This  was  an  action  brought  by  Thomas  Wynn  against  the 
executors  of  Richardson  Booker,  deceased,  upon  the  follow- 
ing account,  viz : 

RiCEAxosoN  BooKxm, 

To  Thomas  Wtkn, Dr. 

To  one  forty-one  (41)  saw  gin,  with  oil-boxes,  sold  and 

delivered  to  him  in  September,  1847, ^87  00 

To  balance  due  for  repairing  two  old  gins  for  him 
in  1847> 6  00 

#93  00 

The  d^ndant's  relied  upon  the  statute  of  limitations. 

The  facts  as  agreed  upon  by  the  counsel  are  as  follow^ 
Tiz:  The  ac<count  was  admitted,  and  that  an  action  for  the 
same  had  been  instituted  against  the  testator  in  his  lifetime, 
in  August  1850;  that  said  action  was  commenced  by  filing 
the  declaration  in  the  Clerk's  office,  without  annexing  any 
process  or  a  waiver  of  the  same,  with  the  following  entry  there- 
on by  the  Clerk,  **  Filed  30th  August,  1850,  J.  H.  Dyson, 
Clerf    At  March  Term,   1856,  said  action  was  dismissed 
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for  want  of  process,  and  at  the  May  Term,  1856,  of  the  In- 
ferior Court,  and  within  six  months  after  dismissing  thelfor- 
mer  suit,  this  action  was  commenced 

The  presiding  Judge  held,  that  th^  plaintiffs  demand  was 
barred  by  the  statute  of  limitations,  and  so  charged  the  jury, 
who  found  for  the  defendant^ 
'  Whereupon,  counsel  for  pteintiff  Excepted. 

Garnett  Andrews,  for  plaintiff  in  error. 

Wvi  Ml  R«b9B,  lor  defendatti  ia  ersoi. 

By  the  Court. — Bknnino,  J.  delivering  the  opinion. 

The  first  section*  of  the  Act  of  1843^  araecdatoiy  of  tfie 
limitation  Acts,  is  as  follows :  ^  That  whenever  any  case  now 
or  hereafter  pending  in  any  of  the  Courts  of  this  State,  eith- 
er at  law  or  in  equity,  commenced  within  the  time  limHed 
by  law,  shall  be  discontinued,  dismissed,  or  the  phiifttiff 
therein  become  non-suited,  and  the  plaintiff's  claim  may  be 
baiyed  during  the  pending  thereof,  by  any  law  now  in  force 
in  this  State,  the  plaintiff  may  at  any  time  within  six  months 
ftoip  such  termination  of  the  case,  and  not  after,  renew  dr 
recomraemie  the'same,  in  any  Court  having  jurisdiction  there- 
of  in  this  Slate,  any  law,  usage  or  custom,  to  the  contrary, 
.notwithstanding :  Provided^  Thai  nothing  in  thfe  Act  shall 
;iy«$  ^instrued  so  as  to  authorize  the  renewal  of  any  case  af- 
ter a  second  disooatiauauce^  dismissal  or  non-suit"     fhbb^s 

Dig.  569. 

In  the  present  case,  the  question  is^  whether  the  time  at 
which  the  suit  was  recommenced  was  within 'six  monih^ 
.Itom  the  time  when  the  first  suit  was  termmcUtd. 

This  question  manifestly  depends  upon  t^is  otsher  one— al 
^fitat  time  did  the  first  suit  terminate  ? 

A&  soon  as  the  declaration,  in.  a  ^^^  is  fijy^d,  the  suit  is 
.MBimenced.     CobVs.Dig.  474, 

Tlitt  period  intervening  between  the  time  of  the  filing  of 
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the  declaration,  and  twenty  days  next  before  the  Court  to 
which  the  suit  is  retamable,  is  the  period  within  which  the 
Clerk  may  annex  a  process  to  the  declaration. 

Suppose  the  Clerk  fails  to  annex  a  process  to  the  declara- 
tion within  that  period,  does  the  suit,  at  the  instant  of  the 
expiration  of  the  period,  become  of  itself  null  and  void^  and 
thus  at  that  instant,  terminate? 

The  eighth  section  of  the  Judiciary  Act  of  1799,  does  not 
say  so.  It  merely  says,  that  all  ^ proceed  issued  and  return- 
ed in  any  other  manner,  than  that  which  it  prescribes,  shall 
be  yfoKA.  Pr.  Dig.  421.  And  it  does  not  follow  as  a  genetal 
principle,  that  the  voidness  of  a  process  in  a  valid  suit,  neces- 
sarily renders  the  snit  itself,  void.  The  general  rule  in  such 
ease  is,  that  the  suit  itself  remains  unaffected,  awaiting  an 
amendment  of  the  defect,  in  respect  to  the  process.  This  is 
the  general  rule.  It  is  true,  that  the  Courts  of  this  State, 
have  deduoed  a  different  rule  from  the  said  eighth  section  of 
the  Judiciary  Act  of  1799.  Little  vs.  Ingram  et  al  16  Oa. 
Rq9. 1 95. 

But  the  rule  which  those  Courts  have  deduced  from  that 
section,  has  not  gone  further  than  to  say^  that  the  voidness  of 
of  process  is  a  ground  for  dismissing  the  suit,  and  for  dis- 
missing the  suit  at  any  stage  of  it  The  rule  has  not  gone 
80  far  as  to  say,  that  voidness  of  process,  ipso  factOy  renders 
the  suit  void  No  decision,  I  think,  has  gone  the  length  of 
saying  that  the  voidness  of  the  original  process  renders  the 
suit  void. 

If  a  snit  is  a.  void  suit,  that  is  to  say,  is  no  suit  at  all,  the 
sabpcenas  in  it,  the  interrogatories  in  it,  the  oaths  in  it  of 
parties  and  witnesses,  the  costs  in  it,  the  attorneys  fees  in  it, 
the  interlocutory  orders  in  it,  the  ecu  saSy  and  the^./£».,  and 
the  writs  of  error  in  it,  must  be  void  also;  all  must  be  void. 
But  no  decision,  I  think,  has  ever  gone  the  length,  of  saying, 
that  the  voidness  of  the  original  process,  ipsofacto,  made  all 
these  void. 

VOL.  xxn  26. 
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The  decisions  of  this  Oouit  havo  gooe  no  further  than  to 
soy,  that  the  defect  with  respect  to  process  is  an  incorable 
one,  and  therefore,  one  for  whiph  a  Court  is  bound  to  dis- 
miss the  suit.  The  decisions  of  the  Court  have  not  said,  that 
this  defect,  per  «e,  made  the  suit  stand  dismissed.  Idttlt  ta 
Ingram  et  oL  Supra.  Beall  m.  Blaktj  13  Oa.  JR.  218 ;  17 
Gcu  R. 

And,  I  must  say^for  myself,  that  I  doubt  extremely,  wheth- 
er the  Court  in  going  as  far  as  it  has  gone,  has  not  gone,  by 
much,  too  far.  Tiie  very  section  of  the  Judiciary  Act  neict 
to  this  eighth  section,  has  in  it^  these  words.*  ^  And  no  peti- 
tion, answer,  return,  process,  judgment,  or  other  proceeding, 
in  any  civil  cause,  shall  be  abated,  arrested,  quashed  or  re- 
versed, for  any  defect  in  matter  of  form,  or  for  any  clerical 
mistake,  or  omission,  not  affecting  the  real  merits  of  the  cause; 
but  the  Court,  on  motion,  shall  cause  the  same  to  be  amend- 
ed^ without  any  additional  cost  at  the  first  Term,  and  shall 
proceed  to  give  judgment  according  to  the  right  of  the  cause, 
and  matter  of  law,  as  it  shall  appear  to  the  said  Court,  with* 
out  regard  to  such  imperfections  in  malteT  o{  form,  clerical 
mistake,  or  omission.'' 

Now,  what  is  the  failure  to  annex  a  process  to  a  declara- 
tion^  but  a  ^  clerical"  ^  omission  not  affecting  the  real  merits 
of  the  case  ?" 

By  the  common  law,  process  had  to  be  issued^  and  served, 
before  the  declamtion  could  be  filed.  The  declaration  was 
not  served  by  the  Sheriff  at  alL 

By  the  said  eighth  section  of  the  Judiciary  Act  of  1799, 
things  have  been  reversed :  the  declaration  has  to  be  first 
filed,  theoi  the  Clerk  has  to  ^  annex"  a  process  to  it,  and 
then  the  Sheriff  has  to  serve  both  declaration  and  pro- 
cess on  the  defendant  at*  the  same  time,  and  then  he  has  to 
return  them  thus  served  to  Court. 

The  section  closes  itself  in  these  words :  ^  And  all  proceoa 
issued  and  returned  in  any  other  manner  than  thai  b^ato* 
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fore  directed,  shall  be,  and  the  same  is  hereby  declared  to  be^ 
null  and  void.'' 

Now  if  process  should  be  issued  and  returned  in  the  old 
manner — ^that  is  by  itself y  and  before  the  filing  and  service  of 
the  declaration,  it  would  be  issued  and  returned  in  a  man- 
ner different  from  that  prescribed  by  the  section,  for  it  would 
be  issued  without  being  annexed  to  the  petition ;  would  be 
served  without  the  aceompanyiag  service  of  the  petition; 
and  would  be  returned  without  the  accompanying  return  of 
the  petition. 

And  did  these  closing  words  of  the  section,  mean  to  say 
anything  more,  than  that,  if  process  should  be  issued  and 
returned  in  this  manner,  such  process  should  be  null  and 
void  ?    I  doubt  it  extremely. 

Does  not  the  above  quoted  part  of  the  ninth  section  give 
me  warrant  for  my  doubt?     I  think  it  does. 

And  then,  is  not  the  Act  of  1818,  to  amend  this  very  Ju- 
diciary Act,  suflScient  to  carry  this  doubt  almost,  if  not  quite, 
into  a  certainty  ?  I  think  so.  The  preamble  and  the  first 
section  of  the  Act  of  1818,  are  as  follows: 

'^  Whsreasy  the  said  Judiciary  was  intended  for  the  pur- 
pose of  bringing  parties  litigant  to  a  speedy  judicial  decision, 
without  delay,  and  with  as  little  costs  as  practicable,  and  it 
was  thereby  intended,  that  the  small  omissions  of  parties, 
Clerks  or  Sheriffs,  not  affecting  the  real  merits  of  the  cause 
should  in  all  cases  (substantially  set  out,)  be  amended  on 
motion,  without  delay  or  costs,  and  it  having  grown  into 
practice  in  said  Courts,  to  give  or  grant  a  term,  and  some- 
times non-suit,  for  the  smallest  omissions  of  the  officers  of 
the  said  Courts,  and  as  a  further  increase  of  the  said  practice, 
may  lead  us  back  to  all  that  tedious  and  expensive  labarynth 
of  special  pleadings,  which  the  said  Judiciary  intended  to  avoid: 

"  Sbc.  I.  Be  it  enactedy  fye.  That  in  every  case  where 
there  is  a  good  and  legal  cause  of  action,  plainly  and  dis- 
tinctly set  forth  in  the  petition,  and  there  is  in  substance  a 
copy  served  on  the  defendant  or  defendants,  or  left  at  their 
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most  notorious  place  of  abode ;  every  other  objection  shall 
be  on  motion  amended   without   delay  or  additional  costs." 

JV.  Dig.  442. 

If  there  is  a  good  cause  of  action  set  out  in  X\\b  petition, 
und  a  copy,  in  substance,  of  the  petition,  (not  petition  and 
process,)  served  on  the  defendant,  every  other  objection  shall 
bb  amended  without  delay,  or  costs.     This  is  the  statute. 

And  must  not  all  objections,  that  are  objections  concerning 
process,  be  objections,  ^  other,"  than  those  that  are  objections 
concerning  the  sufficiency  of  the  cause  of  action  stated  in  the 
petition,  or  objection  concerning  the  sufficiency  of  the  service 
of  the  petition.  Surely  it  does  seem  so.  But  if  so,  then  the 
statute  says  that  such  objections  are  instantly  amendable. 

I  cannot  help  deeply  doubting  the  correctness  of  the  decis- 
ions to  which  I  have  referred,  participating  though  I  did  in 

.  some  of  them. 

However,  none  of  those  decisions  is  that  the  nullity  of  the 
process,  ipso  facto,  renders  the  suit  itself  a  mere  nullity.  On 
the  contrary,  they  are  all  decisions  in  which  it  was  held,  that 
the  nullity  of  the  process  is  a  cause  to  authorize  a  Court  to  dis- 
miss the  suit.  And  this  would  seem  to  imply,  that  such  nullity 
of  process,  is  not  a  cause,  which  of  itself^  renders  the  suit 
void ;  for  if  it  were  such  cause,  then  a  judgment  of  a  Court 
declaring  the  suit  void,  would  be  superfluous.  The  Court  is 
not  disposed  to  go  further  than  any  decision  has  yet  gone. 

Consequently,  we  think  that  the  suit  in  the  present -case, 
did  not  come  to  a  termination  the  moment  the  time  expired, 
within  which  the  Clerk  might  have  annexed  a  process  to  the 
petition.  We  think  that  the  suit  did  not  come  to  a  termina- 
tion until  the  Court,  on  the  motion  of  the  defendant  in  the 
suit,  dismissed  it 

This  suit  was  commenced  within  six  months  from  the 
time  when  that  was  dismissed.  We  think  therefore,  that  it 
vwas  commenced  in  season ;  consequently  we  reverse  the 
Judgment  of  the  Court  below. 

Judgment  reversed. 
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No.  4. — John  T.  Hbnbsbsom,    plaintiff  in  error,  vs. 

Almond,  defendant  in  error. 


A  gin  was  aold  to  (lefendant  by  a  firm  of  which  the  plaintifl*  was  a  member  ;  • 
BOie  under  aeal  was  given  for  it.  The  firm  contracted  "to  furnish  the 
defendant  with  a  forty  saw  giui  which  they  warranted  to  be  as  good  as  any 
gin  made,  if  not,  they  would  furnish  one  that  would."  The  gin  was  furnish- 
ed, but  it  broke,  and  was  delivered  over  to  a  person  employed  by  plaintiff  to 
repair  it  if  necessary;  it  was  repaired.  It  broke  a  second  time  and  was  deliver- 
ed to  the  same  employee  of  plaintiff  to  be  repaired,  and  was  never  returned. 

HeU,  That  as  the  gin  was  delivered  to  plaintiff's  agent  to  repair,  it  was  the  same 
as  a  delivery  to  plaintiff,  and  notice  was  not  necessary. 

Debt  on  single  bill)  in  Elbert  Superior  Court  Tried  before 
Judge  Thomas,  at  March  Term,  1857. 

This  was  an  action  of  debt  brought  by  John  T.  Hender- 
0OD,  against  James  Almond,  on  the  following  instrument,  viz  : 

^By  the  25th  day  of  December,  1853, 1  promise  to  pay 
Henderson  Sl  Chisolm,  or  bearer,  eighty  dollars  for  value 
received. 

Witness  my  hand  and  seal,  this  November,  the  dOth,  1852. 

JAMES  ALMOND,  L.  S:' 

Indorsed — ^^  Received  on  the  within  note  four  dollars,  this 
23d  Oct  1854." 

The  defendant  pleaded: 

1st  The  general  issue. 

2d.  That  said  single  bill  was  given  for  a  forty  saw  gin, 
sold  to  defendant,  and  that  the  consideration  had  wholly  faiU 
ed^  and  the  gin  was  worthless. 

3d.  Thut  Henderson  &  Chisolm,  from  whom  the  gin  was 
pnrcliased,  and  of  which  firm,  plaintiif  is  a  member,  war* 
ranted  the  gin  to  be  as  good  as  any  gin  made,  if  not,  that 
they  would  furnish  such  a  one,  and  avers  a  breach  of  said 
warranty. 

Before  introducing  his  testimony,  plaintiff  moved  to  strike 
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defendant's  pleas,  on  tbe  ground,  that  by  accepting  a  written 
warranty,  he  was  prechided  from  the  defence  set  forth  in  the 
pleas  and  must  resort  to  his  action  on  the  warranty.  The 
Court  overruled  the  motion  and  plaintiff  excepted. 

Plaintiff  then  read  in  evideuce  the  single  bill,  and  closed 
his  case. 

Defendant  then  offered  the  warranty  of  Henderson  &  Chis^ 
olm;  proved  that  plaintiff  was  one  of  that  firm,  who  were 
gin  makers,  at  Covington,  Georgia,  and  that  the  note  sued  on 
was  given  for  a  forty  saw  gin  purchased  from  them« 

That  he  ginned  some  fourorfivebalesTof  cotton,  when  the 
head-block  broke ;  it  ginned  about  two  bales  a  day.  He  had 
the  gin  repaired  by  Mr.  Oglesby,  and  again  put  it  in  operation, 
and  ginned  about  four  or  five  bales,  when  it  again  broke;  it 
was  again  carried  to  Mr.  Oglesby's  to  be  repaired,  where  it 
has  remained  ever  since,  never  having  been  replaced.  The 
ginning  done  was  not  worth  more  than  the  trouble  in  putting 
up  and  taking  down  the  gin. 

Mr.  Oglesbyj  testified,  that  he  was  authorized  by  Goss  the 
agent  of  Henderson  and  Chisolm,  to  repair  the  gin,  if  neces- 
sary^ at  their  expense ;  thet  he  mended  the  head-block  when 
it  broke,  and  made  it  smaller,  to  increase  the  speed.  The 
second  failure  was  owing  to  the  breaking  the  Cylinder,  caus- 
ed by  a  defect  in  the  material,  and  not  by  any  fault  in  tbe 
management  of  the  gin.  Witness  is  a  gin-maker;  after  the 
last  failure,  the  gin  was  entirely  worthless  for  ginning. 

Plaintiff  in  reply,  offered  the  testimony  of  William  J. 
Cushing^  taken  by  commission,  who  testified,  that  he  was  at 
defendant's  house  in  October,  1854,  and  the  gin  was  then 
running,  and  defendant  seemed  pleased  with  it,  but  complain- 
ed that  it  napped  the  cotton,  and  said  that  the  puUy  or  head- 
block  had  been  broken  and  repaired.  Witness  was  the  agent 
of  plaintiffs,  and  presented  the  note  for  payment,  and 
defendant  said  he  was  then  out  of  money,  but  would  soon 
pay  it    Witness  remained  several  days  at  defendant's  houae^ 
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being  sick^  and  on  leayingy  offered  to  pay  his  bill,  but  defend- 
ant refused  to  receive  it,  and  told  him  to  credit  it  on  the  note, 
which  was  done. 

Plaintiff's  counsel  requested  the  Court  to  charge  the  jury : 
That  it  was  the  duty  of  the  defendant  to  give  notice  of  the  fail* 
nre  of  the  gin,  and  to  demand  another  according  to  the  warran- 
ty, and  if  it  is  not  proved  that  he  did  so,  his  defence  is  not  good; 
that  if  the  warranty  was  the  consideration  of  the  note,  and 
the  gin  failed,  notice  of  such  failure  should  be  given  before 
his  present  defence  could  be  available,  and  if  they  should 
believe  that  the  gin  was  of  any  value  or  benefit  to  the  de- 
fendant, there  being  no  plea  of  partial  failure  of  consideration, 
they  should  find  for  plaintiff  the  whole  amount  of  the  note ; 
which  charges  the  Court  refused,  but  charged  that,  if  the  con- 
sideration of  the  note  was  a  gin,  and  it  was  wholly  worthless, 
they  should  find  for  defendant ;  and  if  the  consideration  was 
the  gin  and  warranty,  and  the  gin  had  not  come  up  to  the 
warranty  and  a  new  one  had  not  been  furnished  according 
to  the  warranty,  they  should  find  for  defendant ;  and  that  it 
was  not  the  duty  of  defendant  to  give  notice  to  the  warran- 
tors of  the  failure  of  the  gin. 

To  which  charges  and  refusal  to  charge,  counsel  for  plain- 
tiff excepted. 

Hester  &  Akermak,  for  plaintiff  in  error. 

Thomas,  for  defendant  in  error. 

By  the  Court. — McDokald,  J.  delivering  the  opinion. 

This  in  an  action  on  a  single  bill,  dated  30th  November, 
1852,  payable  by  the  85th  December,  1853 ;  suit  brought  31st 
December,  1855.  It  was  given  for  a  gin,  delivered  under  a 
contract  made  by  defendant,  with  a  firm  of  which  plaintiff 
was  a  member,  dated  8th  March,  1858,  by  which  the  payees 
agreed  ^  to  furnish  the  defendant  with  a  forty  saw-gin,  as 


M«  SUPREMG  COURT  OF  OBOitGIA. 


Henderson  vs.  Almond. 


good  as  any  made,  if  not,  they  would  furnish  one  th«t  would.'' 
Under  our  statutes  and  the  decisions  of  this  Court,  the  plea 
of  faihire  of  consideration  is  a  good  defence  if  sustained  by 
the  evidence,  and  also  a  plea  of  partial  failure  of  considiera- 
tion,  instead  of  driving  the  party  to  his  cross  action.  But 
here  was  a  special  contract,  and  the  question  is,  whether  the 
parties  did  not  stipulate  among  themselves,  that  instead,  of  m 
Incision  of  the  contract,  by  the  purchaser,  on  the  &ilttro  #f 
the  gin  to  perform  well,  he  was  not  bound  to  accept  another 
in  lieu  of  the  one  first  furnished,  and  to  enable  the  party  !• 
do  it,  to  give  notice  of  the  failure  ?  There  are  but  two  mem* 
bers  of  the  Court  presiding,  and  they  differ  on  this  point 
The  consequence  would  be,  that  the  judgment  of  the  Court 
below  must  be  affirmed,  because  of  this  disagreement,  if  the 
case  were  to  stop  here.  But  as  we  are  both  inclined  to  hold, 
that  the  witness  Oglesby  was  sufficiendy  the  agent  of  the 
plaintiff  to  bind  him  by  his  conduct,  we  prefer  to  put  the 
judgment  of  affirmance  ou  a  different  ground.  Oglesby  was 
employed  by  plaintifPs  agent  to  repair  the  gin,  if  necessary. 
The  head«>block  broke  and  he  did  repair  it  When  the  cyl- 
inder broke,  defendant  sent  it  to  him  to  be  repaired  again^ 
and  \t  was  never  returned.  Mr.  Oglesby  was  the  empli^ee 
of  the  plaintiff,  (or  which  is  the  same  thing,  of  the  firm  of 
which  he  was  a  member,)  to  repair  this  identical  gin.  Mn 
Oglesby  was  not  the  a^ent  of  the  plaintiff  to  receive  notices, 
but  he  was  the  agent  to  repair  the  gin,  and  when  delivered 
to  him  for  that  purpose,  the  gin  was  in  the  possession  of  the 
plaintiffs.  It  would  be  a  good  defence  to  an  action  of  trover 
against  the  defendant  for  this  gin,  that  it  was  delivered  to 
plaintiff^s  agent  by  his  authority.  The  delivery  of  the  gin  to 
plaintiffs  employee  to  be  repaired,  and  his  keeping  it,  is  esj/i^v* 
ieilent  to  notice  to  plaintiff. 


Judgment  affirmed. 
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No.  5. — Andrew  J.  Nichols,  plaintiff  in  error,  vs.  Cicero 
H«  Sutton  and  John  G.  Porter,  defendants  iii  error. 

fl.]  Afr  order  of  the  Inferior  Court  to  o«rt8ia  f^ersoBS^  u  commiMfotiers  to  or* 
'  ftnune  the  oham|{e  of  Jocatioa  of  a  public  road,  with  instructions,  that  if  they 
Iband  the  proposed  alteration  of  public  utility,  to  mark  out  the  same  and  re- 
port to  the  Coart.  They  do  mark  out  and  report  to  the  Court,  and  the  Court 
orders  that  the  party  applying,  be  allowed  to  open  the  road  at  his  own  eX-* 
yease,  thta  is  «b  order  (o  change  the  road.^ 

p.]  The  Inferior  Courts  have  authority  to  make  or  alter  or  establiith  public 
roads,  and  beyond  this,  their  juri8diction  is  to  enforce  the  road  laws  and  to 
compel  officers  in  subordinate  authority  to  dirichai^e  iheir  duties. 

[3.]  To  open  a  road  which  has  eeased  to  be  a  public  road,  and  to  remove  fbneea, 
&e.,-are  tresfiistea,  for  the  prevention  of  which,  an  injunction  will  not  lie, 
there  being  an  adequate  remedy  at  law. 

[4.]  There  is  a  remedy  by  Certiorari,  for  the  errors  of  the  Inferior  Court,  in 
road  cases. 

la  Equity,  from  Haber^am  Superior  Court  Decision  hj 
Jrtige  Jaokson,  at  chambers,  27th  March,  1857. 

This  was  a  bill  by  Andrew  J.  Nichols,  against  Cicero  H. 
S«iiitoQ  and  John  G.  Porter,  road  commtsdoners  for  the  Clarks- 
tilie  district,  in  the  county  of  Habersham. 

The  bill  alleges  that  complainant  had  applied  to  the  Infe- 
rior Court  of  said  county,  to  allow  him  to  change  the  public 
road  running  through  his  premises,  and  to  do  so  at  his  owa 
espensa  That  said  Court  passed  an  order  authorizing  com- 
plainant to  change  said  road  and  to  locate  it  as  indicated  in 
his  application. 

The  bill  further  alleges,  that  complainant,  in  pursuance  of 
said  authority,  did  change  said  road,  and  opened  and  located 
a  new  road,  upon  the  ground  designated  in  said  order,  and 
at  bi6  own  very  great  expense,  and  that  he  fully  complied 
with  all  the  terms  imposed  by  said  Court.  That  afterwards, 
said  Court  upon  the  petition  of  certain  persons,  and  without 
aotice  to  complainant,  and  without  bis  couseot,  passed  ao 
order  directed  to  said  Sutlon  and  Porter,  road  commissioners^ 
to  Te^open  said  road  through  the  then  enclosed  land  of  eomr 
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plainant  That  said  commissioners  in  obedience  to  said  or- 
der,  had  gone  upon  the  premises  of  complainant,  and  had 
pulled  down  his  fences,  which  he  at  once  put  up  again,  bi|t 
he  fears  and  apprehends  that  said  commissioners  by  virtue  of 
said  order,  will  again  enter  and  throw  down  his  fences  and 
re-open  said  road,  to  the  great  and  irreparable  injury  of  com- 
plainant 

The  bill  prays  an  injunction  against  said  commissioneiB, 
&c. 

The  Chancellor  refused  to  sanction  the  bill  and  to  grant  the 
injunction  on  the  following  grounds : 

1st.  Because  the  order  allowing  complainant  to  make  and 
open  a  road  at  his  own  expense,  did  not  authorize  him  to 
stop  up  the  old  road 

2d.  Because,  the  Inferior  Court  subsequently  ordered  the 
road  that  had  been  obstructed  to  be  re-opened,  and  that  Cotlit 
has  exclusive,  original  jurisdiction  of  roads,  &c.  under  the 
statutes  of  Georgia,  and  may  at  any  time  open  and  alt^ 
roads. 

3d.  Because,  if  the  Inferior  Court  acted  illegally,  the  pro- 
per remedy  in  the  opinion  of  this  Court,  is  by  certiorari,  and 
not  by  injunction  from  this  Court  against  the  commissioners 
acting  under  the  authority  and  in  obedience  to  an  order,  l^al, 
until  reversed. 

To  which  decision  counsel  for  plaintiff  excepted. 

1 

AxsRMAN ;  and  Psbfles,  for  plaintiff  in  error. 

Hull,  for  defendants  in  error. 

By  the  Court. — ^McDonald,  J.  delivering  the  opinion. 

[1.]  We  are  not  prepared  to  sustain  the  Judge  below,  on  all 
tfkCNgrounds,  on  which  he  refused  to  sanction  the  injunction  in 
this  case ;  bat  on  some  of  them,  we  affirm  his  judgment  The 
peiiiion  of  Nichob  to  the  Inferior  Court,  was  to  alter  ik& 
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location  of  the  road  leading  from  the  Loque  bridge  to  the 
Vandyke  bridge.  The  Court  appointed  commissioners  to  ex- 
amine the  matter  with  instructions  that  if  they  found  the 
proposed  aUeraiion  of  public  utility,  to  mark  out  the  same, 
and  report  to  the  Court.  The  road  was  marked  out  and  an 
order  passed  for  the  complainant  to  open  it  at  his  own  ex- 
pense: He  did  open  it  at  great  expense,  and  that  was  an  or- 
der to  alter  the  route ;  it  was  to  open  the  old  road,  and  the 
Court  cannot  say  that  they  meditated  a  fraud  upon  the  com- 
plainant by  which  he  should  be  forced  to  encounter  great 
expense,  and  then  be  debarred  from  the  right  he  sought  to 
acquire. 

[2.]  The  Inferior  Court  had  jurisdiction  of  the  case,  un- 
questionably, but  they  cannot  capriciously  exercise  their  ju- 
risdiction to  the  injury  of  the^  citizen.  To  possess  a  pow- 
er  is  one  thing,  but  to  exercise  that  power  properly  and 
legally  is  another.  The  Inferior  Courts  have  power  to 
make  and  alter  roads,  and  when  a  road  is  once  made 
or  altered  agreeably  to  law,  and  perhaps,  not  in  strict 
conformity  to  law,  and  the  order  or  judgment  of  the  Court, 
in  respect  thereto,  is  unreversed,  or  not  revoked  according  to 
law,  the  road  so  made  or  altered,  must  stand  as  established* 
The  order  of  the  Inferior  Court  complained  of  in  the  bill,  is 
not  an  order  to  make  or  alter  a  road,  but  to  take  measures  to 
have  all  obstructions  removed  from  a  certain  road,  and  to 
have  it  put  in  good  order  and  repair.  If,  by  a  prior  order  of 
the  Court,  that  road  had  ceased  to  be  a  public  road  and  the 
right  of  occupation  thereby  reverted  to  the  owner  of  the  soil, 
the  last  order  was  an  order  to  commit  a  trespass.  If  the  road 
was  a  public  road,  it  became  the  duty  of  the  commissioners 
of  roads,  on  being  informed  of  the  obstructions,  if  they  did 
not  know  of  them,  to  proceed  under  the  act  against  the  per- 
son who  placed  them  in  the  road ;  and  it  was  the  duty  of 
the  overseer  of  the  road  to  cause  them  to  be  removed  CobVs 
Niw  Dig.  949.  If  the  overseer  neglect  his  duty,  he  is  amen* 
able  to  die  commissioners  of  roadiL    lb.  948.    The  commis- 
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sionersare  liable  to  the  Inferior  Court  for  their  neglect  of  duty ; 
and  in  this  manner,  the  Inferior  Court  have  a  right  to  hear 
anl  determine  matters  relative  to  roads.  When  they  lay  out 
or  a^er  a  road,  or  establish  a  public  road,  their  authority  ceas- 
es in  regard  to  the  rq^d,  except  as  a  tribunal  to  enforce  the 
road  laws  and  compel  officers  in  subordinate  authority  to 
discharge  their  duties.  In  regard  to  the  question  as  to  which 
of  the  two  is  the  public  road,  the  last  order  of  the  Court 
leaves  it  as  it  found  it 

[d.]  If  the  first  order  authorized  the  complainant  to  turn 
the  road,  and  he  complied  with  the  terms  on  which  it  was 
granted,  the  entry  of  persons  on  his  premises  and  removing 
his  fences,  &c.  are  trespasses  for  which  they  are  liable  as  in 
ordinary  cases.  The  case  made  by  the  bill  does  not  come 
within  the  class^of  injuries  that  the  law  considers  irreparable, 
nor  is  it  of  such  a  nature  as  requires  an  answer  from  the  de- 
fendants to  ascertain  the  extent  of  the  injury  the  complainant 
has  sustained.     There  is  an  adequate  remedy  at  law. 

[4.]  If  the  order  of  the  Court  had  been  such  as  to  have 
made  it  necessary  to  complainant  to  annul  it,  he  might  have 
moved  its  revocation  before  the  Inferior  Court,  and  if  they 
had  illegally  refused  to  revoke  it,  their  decision  would  have 
been  open  to  review  before  the  Superior  Court,  If  the  com- 
plainant had  desired  it,  there  was  nothing  in  the  way  of  his 
having  the  proceedings  of  the  Inferior  Court  in  passing  the 
order,  re-examined  by  certiorari  in  the  Superior  Court ;  that 
the  proceeding  was  exparte,  is  no  objection,  for  in  such  cases, 
where  a  party  injured  has  no  notice,  the  Court  would  not  de- 
ny his  constitutional  right  to  have  errors  complained  of  in 
the  proceedings  reviewed,  and  if  any,  corrected  before  the 
Superior  Court  We  cannot  sanction  the  principle,  that  eve- 
ry controversy  respecting  roads  is  to  be  converted  into  a  case 
for  a  Court  of  chancery. 


Judgment  affinned 
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No.  6. — ^Zbbuloit  B.  Craig,  plaintiff  in  error,  vs.  Madisov 

L.  Adair,  defendant  in  error. 

(I'T  If  •Jf-fa,  hat  ba6D  iMucd  it  most  be  Mtnrned  belbra  tk«  Clerk  c^  issue  « 


|2«]  Ip  aa  actiQn  agi^inst  a  ptiUic  officer  foe  the  recovery  of  damage*  for  breaok 
of  duty,  it  is  no  error  for  the  Court  to  charge  the  jury,  in  the  absence  of  proof 
of  breach  of  duty,  that  they  could  oot  presume  damages  had  been  done  the 
plaiatiflf. 

Case,  in  Gwinnett  Superior  Court  Tried  before  Judge 
Cab^kjsm,  at  March  adjourned  Term,  1.857, 

T)ii3  was  an  action  on  the  case  brought  by  Craig  against 
A^air,  Clerk  of  the  Superior  Court  of  Gwinnett  county,  to 
r^poyer  damages  alleged  to  have  been  sustained  by  neglect 
an4.  Tefusal  of  defendant  to  issue  aca.«a  when  requested  by 
plaintiff. 

The  declaration  averred  that  one  George  W.  Ambrose,  ob- 
tained judgment  in  the  Superior  Court  of  said  county,  ag^unst 
one  Daniel  H.  Rutan  as  maker,  and  plaintiff  as  indorser  of  a 
note  for  the  sum  of  sixty  dollars,  besides  interest  and  cost 
That  ^Jufcu  issued  thereon;  that  afterwards  Rutan  being 
about  to  leave  the  State,  plaintiff  requested  defendant  a^ 
Clerk  aforesaid,  to  issue  a  ecu  scu^  which  he  failed  and  refused 
to  do,  and  that  Rutan  afterwards  left,  without  dischaj^ing 
said  judgment,  and  plaintiff  had  to  pay  the  sam^,  whereby  he 
was  damaged  to  the  amount  of  one  hundred  dollars. 

Defendant  pleaded: 

1st.  The  general  issue. 

2d.  That  the^./a.  which  had  been  issued  in  the  case,  had 
not  been  returned  to  his  office  at  the  time  of  the  alleged  re- 
quest to  issue  the  ca,  so, 

3d.  That  defendant  is  liable  for  neglect  of  official  duty, 
only  by  suit  on  his  official  bond. 

4th.  That  plaintiff  in  said^/o.  has  long  since  been  fuUy 
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paid^  and  that  plaintiff  never  ordered  a  ca.  so,,  after  he  had 
a  right  to  eontrol  said^yo. 

Plaintiff  introduced  the  following  testimony,  to- wit: 

The^/a.  in  favor  of  George  W.  Ambrose  against  Daniel 
H.  Rutan  maker,  and  Z.  B.  Craig  indorser :  principal  ^60. 
Judgement  entered  16th  September,  1853.  Fi./a.  issued  5th 
October,  1853,  with  an  entry  of  nulla  bona^  25th  November, 
and  the  payment  of  the  same  by  Craig,  the  plaintiff 

George  TV.  Ambrose^  testified,  that  he  went  to  defendant 
a  few  days  before  Rutan  ranaway  and  requested  him  to  issue 
a  ea.  so.  against  him ;  defendant  replied,  why  don't  you  make 
your  money  out  of  Craig ;  he  has  got  property  here,  a  house 
and  lot,  &c  Witness  said  it  was  doubtful  whether  Craig 
had  property,  and  he  thought  the  titles  to  said  lot  were  in 
some  one  else ;  and  that  not  only  he,  but  Craig  wanted  the 
CO. so,  to  issue;  that  Rutan  left  for  parts  unknown  in  a  few 
days  after,  and  witness  thought  that  if  a  ca.  so.  had  been  is- 
sued, he  could  have  got  the  money  out  of  him. 

P.  4SI  Sterlings  testified,  that  a  short  time  before  Rutan  left, 
he  held  a  demand  of  seventeen  dollars  against  him,  and 
he  let  him  have  a  pony  for  his  debt,  which  he  afterwards  sold 
without  seeing  it,  for  the  amount  of  his  demand ;  did  not 
think  Rutan  had  then  much  property,  or  but  little  if  any  that 
could  be  levied  on ;  had  property  some  two  or  three  years 
previous. 

Zimriah  Brooks,  testified,  that  Rutan  left  this  country  the 
Saturday  night  before  the  first  Tuesday  in  March,  1854. 

Defendant  introduced  T.  L,  GretveSy  who  testified  that  he 
arrested  Rutan,  a  short  time  before  he  left,  under  a  ca.  so.  for 
seven  or  eight  dollars ;  did  not  take  any  bond  from  him,  let 
him  go  at  large  to  get  security,  and  he  wanted  him  a  few 
days  afterward  to  serve  some  notices  of  his  intention  to  take 
the  benefit  of  the  insolvent  debtor's  Act:  that  he  would  not 
let  witness  come  near  him,  as  he  was  expecting  a  ca.  so.  in 
favor  of  Ambrose  to  come  against  him  every  day;  did  not 
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think  he  had  property  to  levy  on  at  that  timei  but  had  prcqp- 
erty  two  or  three  years  before. 
Here  defendant  rested. 

The  Court  charged  the  jury : 

Ist.  That  it  was  illegal  for  the  defendant  while  Clerk,  to 
issne  aco.  jo.,  and  he  was  not  bound  to  do  so,  until  the^.ya. 
was  returned  to  office,  and  the  jury  were  to  determine  from 
the  evidence,  whether  theJLfa.  had  been  returned  to  the  Clerk 
when  he  was  requested  to  issue  the  ro.  aa. 

2d.  The  Court  charged  the  jury  that  the  plaintiff  was  only 
entitled  to  recover  the  actual  damages  proved,  and  they  could 
not  presume  damages,  but  must  look  to  the  evidence  to  as- 
certain the  damages  sustained  by  plaintiff 

To  which  chaise,  counsel  for  plaintiff  excepted. 

The  jury  found  for  the  defendant,  and  counsel  for  plaintiff 
moved  for  a  new  trial,  on  the  grounds,  that  the  charge  of  the 
Court  was  erroneous,  and  that  the  verdict  was  contrary  to 
law  and  evidence. 

The  Court  overruled  the  motion  for  a  new  trial,  and  coun* 
sel  for  plaintiff  excepted. 

Hull  ;  and  Glsnit,  for  plaintiff  in  error. 

Pksples,  for  defendant  in  error. 

By  the  Court — ^McDonalu,  J.  delivering  the  opinion. 

[1.3  The  first  assignment  of  error  is  on  the  charge  of  the 
Court  to  the  jury,  that  the  Clerk,  who  was  defendant  in  this 
ease,  could  not  have  legally  issued  a  ca.  scu  against  the  body 
of  the  defendant,  until  the  writ  oi  Jifa.  which  had  heen  is- 
sued against  his  property,  was  returned  to  office.  This  chaise 
is  unquestionably  correct  In  case  one  execution  prove  in- 
effectual, another  may  be  sued  out ;  but  there  ought  not  to 
be  two  executions,  one  against  the  body  and  another  against 
the  property,  at  the  same  time.     If  h^fieri  facias  has  been  issu- 
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ed,  and  the  party  wish  a  ca.  seuy  the  Sheriff  ought  to  peton 
the^./ff.  1.  Sellouts Pr.  535.  Our  statute  diieols  that  if  a 
ecu  8CU  has  been  issued  against  a  defendant^  he  may  point  out 
property  and  give  security  that  it  is  bona  fide  his,  and  sub- 
ject to  the  payment  of  tlie  debt,  and  it  shall  then  be  the  duty  of 
the  Sheriff  to  return  the  execution  against  the  body  and  take 
out  an  execution  against  the  property  of  the  defendant.  This 
is  a  legislative  construction  that  there  cannot  be  two  execu- 
tions, one  against  the  body  and  another  against  the  property, 
proceeding  form  the  same  debt  against  the  same  defendant, 
e!t  the  same  time.  We  think  the  chaise  of  the  Court  was 
strictly  legal  on  this  point 

[2.]  The  charge   of  the  Court  on  the  subject  of  damages, 
must  be  considered  in  reference  to  the  pleadings  and  theeri- 
dence  in  the  case.     It  would   not  have  been  proper  for  the 
Court  to  have  charged  the  jury  on  a  state  of  things  neither 
alleged  nor  proved.     The^  feu  was  issued  on  the  fifth  of  Oc- 
tober, 1853.    It  was  made  returnable  to  the  next  Court  to  sit 
on  the  second  Monday  in  March,'  1854.     An  entry  of  nuHa 
bona  is  indorsed  on  the  fi,  fa.y  bearing  date  on  the  25th  of 
November,  1853,  but  it  does  not  appear  when  it  was  return* 
ed.    There  is   no  allegation  of  its  return  in  the  declaration* 
Before  the  first  Tuesday  in  March,  1854,  the  defendant,  Ru- 
tan,  ranaway,  and  it  was   a  few  days  before  that,  that  the 
plaintiff,  Ambrose,  asked  the  Clerk  to  issue  a  ca  sa.     When 
a  plaintiff  sues  an  officer  for  abrieach  of  duty,  it  is  necessary 
for  him  to  prove  every  fact  necessary  to  constitute  that  breach 
of  duty.    There  was  no  proof  of  the  return  of  the  ^ /a., 
and  the  law  will  not  preanipae  its  return  prior  to  the  Term  of 
the  Coart  to  which  it  was  made  returnable.    From  the  &cts 
proven,  there  was  no  breach  of  duty,  and  without  a  biteacb 
of  duty  by  the  officer,  damages  will  not  be  presumed.     If 
the  plaintiff  had  sustained  actual  damages  by  the  defendant's 
failure  to  issue  the  eu,  sa,,  it  U  his  own  fault    The  Sheriff 
waa  not  bound,  without  demasud,  to  return  the  execution  b^ 
SatA  the  return  Term;  the  C^erk  could jnot  have  issued  the  co. 
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ML  before  iU  retum,  but  the  plaintiff  might  have  required  the 
Sheriff  to  return  the  ji/o.  to  the  office  for  the  purpoee  of  ob- 
taining SLca^siL    This  he  did  not  do. 

It  is  not  necessary  to  consider  whether  this  ^intiff  could 
have  a  r^ht  of  action  in  this  case,  eren  if  the^/a.  had  been 
returned  and  the  Clerk  had  refused  to  issue  the  co.  jo.  on  de* 
mand.  He  was  a  security,  and  if  he  had  paid  the  debt  and 
taken  the  control  of  the  execution  at  the  time  the  ca.  mu  w^ 
applied  for,  he  could  have  controlled  the  judgment  and  exe- 
cution against  the  property  only  of  his  principal 

From  what  we  have  said,  it  will  be  seen  that  the  motion 
for  the  new  trial  ought  not  to  have  prevailed. 

Judgment  affirmed. 


No.  7. — La-rxin  R  Gunn,  plaintiff  in  error,  V3,  Isaac  How- 
ell, garnishee,  and  the  administrator  of  James  M.  Callo- 
way, deceased,  defendants  in  error. 

After  an  acquiescence  of  twelve  years  or  more,  in  a  judgment,  and  its  payment, 
It  is  too  late  to  move  to  vacate  it,  where  there  is  no  fraud  or  oircamvention. 

Motion  to  vacate  and  set  aside  judgment,  in  Taliaferro 
Superior  Court  Decision  by  Judge  Thomas,  at  August 
Term,  1856. 

•         «  •  •  • 

James  M.  Calloway  as  bearer,  brought  suit  to  the  January 
Term,  1837,  of  Taliaferro  Superior  Court,  against  Archibald 
6.  Jones  and  Larkin  R.  Gunn,  on  three  promissory  notes,  of 
five  hundred  dollars  each. 

On  the  7th  February,  1839,  scire  facias  to  make  parties, 
was  issued,  reciting  that  Calloway  had  died  and  that  Mal- 
VOL.  XXII  27. 
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sdkiiHii^ltu^otB^  imd  tbat  he-  had,  prknr  to  bis  death,  iCistmit^ 
his  action  of  assumpsit  for  the  wan  otjhe  huHxk^dMatt^ 
besidls  iiyl^rest,  against  said  Jones  and  Gtmn.  This  scire 
/betas  was  made  returnable  to  the  next  Term  of  Taliafeno 
Stipetior  Court,  and  required  Gunn  and  Jon^,  or  their  atb>r* 
uM^y  to  sboir  0Mi6e  why  saiid  adminiacmitors  should  not  bo 
i&ade  fNiities,  && ;  and  was  served  by  leaving  a  copy  at  the 
<<-mo6t  ootorioiis  nbode  of  A.  H.  8(leplieiis,atlxnfnef  ftr  iMend- 
ants." 

At  the  March  Teim^  1689^  of  said  Court,  in  tha  case  of 
James  M.  Calloway, 

Larkin  R.  Gunn,  and      \  *«^^  •^^'^• 
Archibald  6.  Jones.  J 

The  presiding  Judge  made  the  following  entry  on  the 
docket — ^^  March,  1839,  parties  made,  and  verdict^ 


n 


Upon  the  execution  docket,  was  the  following  entry : 


In  Taliaferro  Superior 
Coxnl 
Judgment  signed,  March 

7th,  1899. 
FL  fa,    issued    March 

14th,  1839. 


^JMtilGom  Johnston,  said 
Samuel  Johnston,  admuDistmtors, 

vs. 

Asohibaid  G.  Jones,  priacipal, 
Larkin  R.  Gunn,  security. 

Principal  debt, IFlySOO  00 

Interest  to  Judgment, 170  00 

Costs, 14  68| 

I  know  of  no  property  subject  to  the  within^^ 

G.  OVERTON,  Sheriff 
March  I6th,  1839." 

Afterward,  Isaac  Howell  was  gamisheed  by  plaintiSs,  and 
at  M^rch  Term,  1843,  upon  his  answer  and  return,  judgment 
was  taken  and  signed  against  him  for  the  sum  of  $Stft\l  58^ 
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Iktt  avootuil  which  he  admiUed  wan  in  his  ban^s  holoiiigiAg 
I9.0u9&,^m4  it  was  proved  lba(  HoweU  the  gvcni9hee;piad 
eff  tfie>i4gHiwt 

In  this  state  of  things,  at  the  August  Term,  1856,  the  fol- 
lowing motion  was  made,  to- wit : 

^  James  M.  Calloway, 


>•  Taliaferro  Superior  Court 


Afehibald  Ck  Jones,  and 
Larktn  R.  Ounn,  security. 

Ordered,  That  judgment  in  the  above  stated  case  be  Taoa#- 
ted  and  rendered  invalid,  it  appearing  to  the  Court  thai  said 
judgment  was  rendered  in  favor  of  the  plaintiff  aAar  his 
death." 

Which  motion  upon  argument,  was  refused,  and  oovnsel 
excepted. 

Counsel  for  Ounn,  then  moved  to  take  the  following  ord^r: 
'^Malcom  Johnston,  and 
Saautet  Johnston, 

Archibald  6.  Jones,  and 
Larkin  R.  Gunn, 
Isaac  Howell,  garnishee. 

It  appearing  to  the  Conrt  that  al  the  March  Tenn,  1843, 
of  said  Court  an  order  was  had,  allowing  judgmant  to  Ihs 
signed  against  the  garnishee,  Isaac  Howell ;  that  judgment 
was  signed  against  him  in  pursuance  of  said  order,  on  the 
8th  of  March,  1643;  that  at  the  February  Term,  1856,  of 
said  Court,  an  order  was  taken,  amending  nunc  pro  tunc  the 
above  mentioned  order,  taken  at  March  Term,  1843 ;  and  it 
further  appearing,  that  the  original  judgment  against  Jones 
and  Gunn,  on  which  said  garnishment  is  founded.  Is  in  fkvor 
of  James  M.  Calloway  \  that  said  original  judgment  is  void, 
because  said  Calloway  was  dead  when  verdict  was  rendered 
and  judgment  taken,  and  before  parties  were,  or  could,  from 
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the  state  of  the  record  and  pleadings,  have  been  made;  that 
<lhd  Sherifl  did  not,  at  the  proper  time,  make  the  proper  entry 
upon  the  execution  founded  on  said  judgment;  and  it  further 
appearing  that  the  nunc  pro  tunc  order  was  taken,  without 
notice  to  Jones  and  Gunn,  or  their  being  represented  by 
counsel,  and  after  the  death  of  both  Jones  and  Gunn ;  that 
the  facts  recited  in  said  nunc  pro  tunc  order,  as  legally  ap- 
pearing to  the  Court,  did  not  appear;  that  if  the  facts  did  ap- 
pear as  recited  in  the  nunc  pro  tunc  order,  they  were  not 
sufScient  to  authorize  either  the  original  or  nunc  pro  tune 
order ;  that  the  nunc  pro  tunc  order,  alters  the  sounding  and 
caption  of  the  case,  and  was  taken  twelve  years  after  the  or* 
der  which  it  amends,  nunc  pro  tunc;  therefore  it  is  ordered 
that  the  judgment  against  Isaac  Howell,  and  the  order  allow- 
ing said  judgment  to  be  signed,  be  both  vacated^  and  that  the 
nunc  pro  tunc  order  be  vacated  also." 

Which  order  was  wholly  and  in  every  part  refused ;  and 
counsel  for  Gunn  excepted. 

In  support  of  the  first  moved  order,  the  fi>llowing  eo^ 
upon  the  minutes  of  the  Cour^  was  used  in  evidence,  to  show 
the  death  of  James  M.  Calloway,  previous  to  the  rttadition 
of  judgment 

**  Wednesday  mominj^  March  6th,  1839. 

The  Honorable  Superior  Court  met  pursuant  to  adjourn- 
ment— Present  his  Honor,  Garkktt  Akdbbws,  Judge* 

Larkin  R.  Gunn, 


Death   of  Cailoway^  sug* 
'  gested." 


vs. 
James  M.  Calloway, 
Thomas  J.  Shackelford, 
Archibald  G.  Jones. 

After  the  refusal  of  the  above  stated  motion,  M alcom  John- 
ston and  Samuel  Johnstoi^,  representatives  of  James  M.  Cal- 
loway, deceased,  by  their  counsel,  moved  to  take  the  follow- 
ing order,  to-wit : 
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James  M.  Calloway, 
vs. 


**  Friday,  August  29th,  1856. 


Archibald  G.  Jones,  and  }  '^  Taliaferro  Superior  Court 

Larkin  R.  Gunn. 

Scire  facku,  on  the  sug^tion  of  the  death  of  plaintifl^ 
James  M.  Calloway,  having  Issued  returnable  to  the  March 
Term,  1839,  of  said  Court  to  make  Malcom  Johnston  and 
Samuel  Johnston  as  administrators,  &c.  of  James  M.  Callo- 
way, deceased,  parties  plaintifis,  in  lieu  of  said  James  M.,  de- 
ceased, and  it  appearing  to  the  Court  that  said  Malcom  and 
Samuel  were,  as  such  administrators,  made  parties  plaintifl^ 
in  said  original  case,  at  the  said  March  Term,  1839,  before 
the  verdict  and  judgment  were  rendered  in  said  original  case, 
which  said  verdict  and  judgment  were  generally  in  the  name 
of  the  plaintiffs  without  specifying  any  particular  plain- 
tiff; and  it  further  appearing  to  the  Court,  that  the  ord^r 
making  such  parties  plaintifis,  was  omitted,  by  mistake,  to  be 
entered  upon  the  nunutes  of  the  Court,  at  the  proper  teirm : 
It  is  ordered  by  the  Court  that  this  order  be  entered  upon  the 
minutes  of  this  Court  as  of  the  March  Term,  1839,  making 
said  Malcom  and  Samuel  as  administrators,  &c,  of  James  M. 
Calloway,  deceased,  parties  plaintiffs,  in  lieu  of  said  James 
M.  deceased ;  and  it  is  further  ordered,  that  said  verdict  and 
judgment  in  said  original  case  stand  in  the  name  of  said 
Malcom  and  Samuel,  as  such  administrators,  who  were  the 
parties  plaintifis  at  the  time  such  verdict  and  judgment  were 
rendered  in  said  original  casa  This  order  to  be  entered 
nunc  pro  tunc" 

Which  order,  upon  argument  had,  was  allowed,  and  ep- 
tered  upon  the  minutes  of  the  Court,  and  counsel  for  GunUi 
excepted. 

FoucHE  &  Andrews,  for  plaintiff  in  error. 

Thomas  ;  and  L.  Stephens,  represented  by  T.  R,  R.  Cobb, 
for  defendants  in  error. 
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By  the  Court — McDonaud,  J.  delivering  the  opinion. 

This  eaae  brings  up  three  distinct  judgments  pronounced 
in  the  Court  below  on  three  motions,  in  one  of  which  Isaac 
Howell  was  a  party,  and  in  die  other  he  was  not  a  party.  A 
jnotioo  was  made  to  dismiss  the  bill  of  exceptions,  for  want 
#f  service  on  Isaac  HoweitI,  or  his  attorney;  service  was  m- 
knowledged,  and  the  acknowledgmentt  is  in  the  following 
wtosdiB: 

^I  adtnowledge  service  of  copy  of  the  wi&in  bill  of  ex- 
eeptions,  and  agree  that  the  eloeptions  tx>  all  the  motions  be 
taken  np  in  one  bill,  this  the  4th  day  of  October,  1856. 

(Signed,)  LINTON  STEPHENS." 

Mr.  Stephens  did  not  sign  as  atroirney  for  either  of  the  par- 
ties. Only  two  members  of  the  Court  presided ;  my  brothsr 
BtoNirmo,  was  of  opinion  that  the  service  was  not  sufficient 
in  the  case  to  which  Howell  was  a  party,  it  having  been  BtBKuA 
in  the  «rguttient,thiitStepfaensdid  not  represent  Howell  in  tiie 
Ciourt  below,  and  there  being  nothing  d  record  to  show  ^t 
ii^  did,  and  he  not  having  signed  as  attorney  foi*  any  tm^  I 
thought  the  serviee  sufficient  Mr.  Stephens  is  a  known  at- 
torney of  the  Conn,  and  the  acknowledgm€^nt  embtatcing « 
cAMlsent  that  the  exceptions  to  all  the  motions  be  ^en  up  in 
fm%  bill,  and  he  not  signing  £1^  any  particular  defendant, 
oug^  to  be  held  to  have  acknowledged  for  all  It  was  ad- 
mitted, lliat  he  is  now  the  iittomey  of  HowelL  A  question 
thM  arose  as  to  the  effect  of  this  disagreement  My  own 
<^inion  was  that  no  judgment  could  be  proAOOdced  on  Ae 
-motion  to  dismiss,  and  that  die  cause  mnst  proceed.  My 
•bit)ther  Bsimtira,  however,  entertained  a  diftr^t  opinloii, 
and  thought  that  he  could  not  hear  a  case,  which  be  consei- 
entiously  believed  was  not  before  the  Court,  for  the  want  of 
proper  servica  The  consequence  was,  that  the  cases  to  which 
Hs^eH  was  not  a  piity  oould  alioe  be  heafcA 

The  first  of  the  motions  to  which  Howell  was  not  a  paitf. 


A^THE^S,  MAY  TEKM,  lAOf?.  .39^ 


in  the  order  io  which  they  are  presented  in  the  faiU  of  exc^p- 
tionsyie  tte  motion  to  v«eaie  asd  mnder  in!valid  a  judgment 
in  ikiror  of  Jiimes  M.  CaUoway  itf«  Aiichibald  G.  Jonee  and 
liarkin  B.  Gun^,  on  the  ground^  thait  it  had  been  rendeind 
in  favor  of  the  plaintifii  after  his  death.  The  Cenrt  refused 
the  motion,  and  on  that  refusal,  error  is  eesigned.  Theyidg- 
osent  wee  rendered  on  7th  day  of  Match,  t8Sa  At  Maseb 
Term,  1839,  the  caee  was  stated  s^nst  the  deleodanti^  in 
Ibe  name  of  Jamas  M.  Calloway,  and  not  in  the  name  of  bis 
adminislratars,  and  entitled  ^  scire  Jkieia$.^^  The  mnrefimimj 
by  the  way,  a  wry  irregularly  drawn  process,  issued  in  the 
name  of  the  administrators,  oatheVth  day  of  Pebmary,  1S99, 
caUing  on  the  d^ndants  or  thdr  aUomfy^  to  ehow  eanse 
why  the  admimstrators  should  not  be  made  parties  plaiutiffii, 
and  why  a  judgment  should  not  be  rendered  accordingiy  in 
such  case  made  and  povided.  At  the  Term  of  the  Couifc  fit 
which  the  defendants  were  required  to  appear  personally  4»r 
by  attorney,  to  show  cause  as  aforesaid,  the  prssiding  Judge 
made  the  following  entiyonthe  dodcet:  ^Parties  madsyalid 
verdict  for  plaintiff"  The  presumption  is,  that  parties  were 
made  as  proposed  in  the  t^tfawu^  to^wit :  That  the  ailmin- 
istralors  were  made  parties  plaintiffs,  in  lieu  of  Ate  deceased 
James  M.  Calloway.  The  verdict  of  the  jury  is  for  theplain- 
issSL  The  administrators  were  then  plaintiA.  The  dei^:  is* 
aued  an  ^ea^eeution  seven  days  after  the  date  of  the  judgmwt, 
in  &vor  of  the  administrators  as  piaintifib,and.xhe  SUt^eiiff 
two  days  thereafter,  made  bis  retum  thereon.  A  ganHshment 
was  issued  and  the  debt  and  e&cis  of  one  of  the  defendants 
was  levied  on  in  the  hands  of  a  third  person,  judgment  entered 
against  him,  and  die  money  collected.  The  parties,  defend- 
ants and  garnishee,  have  acquiesced  in  the  judgments  against 
them  respectively,  ever  since  the  8th  of  March,  1843,  up  to 
the  movement  in  1856.  No  fraud  is  alleged  or  complained 
of  against  the  plaintiffs.  The  history  of  the  case  as  detailed 
here,  shows  that  the  only  matter  complained  of  was  the  omis- 
sion of  the  Clerk  to  put  on  the  minutes  an  order  to  make 
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parties,  which  we  are  bound,  upon  legal  principles,  to  presume 
was  passed  by  the  Court  The  motion  to  set  aside  the  judg- 
ment, was  predicated,  then,  on  mere  official  neglect  in  the 
Clerk,  nothing  more.  It  was  a  want  of  adherence  to  a  mode 
of  proceeding,  and  was  the  omission  to  put  an  order  to  make 
parties  on  the  minutes,  which  was  necessary,  to  the  due  and 
orderly  conducting  of  the  suit  TicUPa  Practice  512.  The 
application  to  set  aside  proceedings  for  irregularity  should  be 
made  as  early  as  possible ;  and  if  there  has  been  any  irregu- 
larity, if  the  party  overiooked  it,  and  took  subsequent  steps 
in  the  cause,  he  could  not  afterwards  revert  back  to  the  irregu- 
larity and  object  to  it     THdd  518. 

The  parties  were  made,  so  says  the  evidence;  the  judgment 
was  rendered,  so  says  the  record ;  and  the  money  is  presumed 
to  have  been  long  since  paid — ^more  than  twelve  years  ago. 
No  precedent,  I  apprehend,  can  be  found,  where  the  Court 
has  set  aside  proceedings  for  such  an  irregularity,  where  there 
has  been  a  final  close  of  the  business,  the  money  paid,  and 
thirteen  years  acquiescence.  In  the  case  of  Soulden  ^  Smith 
vs.  Cookf  4  WendalPs  Reports  217,  the  Court  refused  to  set 
aside  a  judgment  for  irregularity  after  a  lapse  of  ten  years, 
and  held  that  where  there  was  no  fraud  or  circumvention,  it 
should  not,  after  so  long  a  time,  be  set  aside  on  its  merits. 

It  may  be  seen  from  what  has  been  said,  that  in  our  opin- 
ion, there  was  no  error  in  the  order  to  correct  the  judgment, 
however  unnecessary  it  was  to  do  it  at  this  late  day ;  we  will 
presume  that  the  Court  had  sufficient  legal  evidence  of  the 
death  of  the  party,  to  authorize  the  proceeding. 


Judgment  affirmed* 
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Wylejr  Ts.  Stulbid. 

No.  8. — John  H,  Wtlby,  plaintiff  in  error,  vs.  John  R.  Stan- 
ford, defendant  in  error. 

[1.]  The  Coart  ii  not  bound  to  give  in  charge,  ft  request  not  warmnted  by  the 
evideiiee. 

[2.]  The  diemiMal  of  a  levy  made  on  realty  of  the  principal,  by  the  plaintiff,  in 
Ji./a.  does  not  prejudice  the  surety  to  the^l.  /a.,  and  therefore  does  not.dia- 
charge  him. 

[a]  The  Court  told  the  jury,  that  the  evidence  on  a  particular  point,  was  such, 
thmt  ft  was  impoMiUe  to  oome  to  any  correct  conclusion  on  the  point. 

SM,  That  this  was  not  the  expression,  or  the  intimation  of  the  opinion  of  the 
.  Court,  as  to  what  had,  or  had  not,  been  proved  on  the  point. 

Illegality,  in  Habersham  Superior  Court  Tried  before 
Judge  Jackson,  at  October  Term,  1856. 

Hyatt,  McBurney  &  Co.,  recovered  judgment  in  Haber- 
sham Superior  Court,  against  Thompson  Allan  and  John  H. 
Wyley,  principals,  and  Robert  Allan  security,  for  the  sum  of 
eight  hundred  and  fifty-four  dollars  and  ten  cents  principal, 
besides  interest  and  cost  of  suit  This  judgment  was  signed 
10th  April,  1854,  and  ^  Ju  feu  issued  the  same  day,  which 
was  levied  on  a  lot  of  land  as  the  property  of  Wyley,  who 
filed  his  affidavit  of  illegality  on  the  ground: 

1st  That  there  had  been  a  prior  levy  on  a  house  and  lot 
belonging  to  Thompson  Allan,  not  accounted  for. 

2d..  Because  deponent,  although  ostensibly  a  principal  in 
the^/o.,  is  in  fact  only  a  security,  and  that  plaintiffs  have 
extended  such  indulgence  to  Thompson  Allan,  the  real  prin- 
cipal, as  operates  a  discharge  of  deponent's  liability. 

3d.  Because  said^,,/ia.  has  been  fully  paid  off  and  dis- 
charged. 

Upon  the  trial,  defendant  Wyley,  read  the  answers  of  James 
P.  Skhmons  to  interrogatories,  who  testified,  that  he  sold  to 
Thompson  Allan  the  house  and  lot  in  the  village  of  Law- 
feooevill^  which  bad  been  levied  on  by  virtue  of  the^^ 
in  fitvor  of  Hyatt,  McBurney  &  Co.,  and  conveyed  to  him  the 
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fee  simple  title  thereto,  and  does  not  know  of  any  other  claim 
or  title  to  said  lot,  than  his  own,  at  the  time  he  sold  it;  that 
he  traded  one  of  the  notes  which  was  given  for  the  purchase 
iDQii^  to  Robert  B.  Gamp;  that  the  pieseiit  ^oe  of  the 
house  and  lot  is  about  fifteen  hundred  dollars.  He  hss  been 
6{  opinion  ttiat  Allan  was  good  for  bis  debts,  trp  to  the  time 
he  assigned  his  property  to  John  R.  Stanford,  which  was  done 
some  time  last  fall,  of  this,  howeyei:,  he  koows  b9U  little^  exr 
cept  ffem  repork  Alkm  had  in  bis  posumsion  «l  the  time  of 
his  assignment,  the  house  and  lot,  with  a  fair  elock  of  goods^ 
(the  latter  held  by  the  firm  of  Allan  &,  Stanford^)  an  old  n^ 
gro  woman,  a  horse  and  buggy,  a  tract  of  some  sixty  acres  of 
land,  near  Lawrenceville,  household  and  kitchen  furniture, 
fcc,  with  doubtless  other  property,  that  witness  cannot  think 
of;  a  part  of  the  purchase  money  for  the  houae  and  lot,  and 
for  the  land,  has  not  yet  been  paid.  Up  to  the  time  of  the 
assignment,  he  was  of  opinion,  that  a  debt  of  the  amount  of 
said^  /a.  might  have  been  made  out  of  Allan,  but  has  since 
learned  facts  not  then  known,  as  to  the  title  to  some  of  the 
property,  and  of  liens,  which  render  it  doubtful  whether  such 
debt  could  have  been  collected  by  law  then,  but  believes  it 
could  have  been.  He  sold  said  bouse  and  lot  to  Allan,  for 
seven  hundred  dollars,  but  it  has  been  much  improved  by 
Allan  since ;  considered  him  good  for  his  debts  up  to  A# 
time  of  the  assignment  referred  to,  but  has  since  learned  that 
he  was  thein  insolvent  Does  not  know  how  long  ho  has 
been  insolvent 

Robert  B.  Oangp^  testifies,  thiU  when  said  house  and  lot 
waslevied  on, he  filed  his  claim,  which  he ezpeoted  t»  sustain 
upon  the  ground  of  a  vendor's  lien,  having  purchased  ODioaf 
the  notes  given  for  the  purchase  money.  The  note  was  le- 
WK/m^^mxA  dated  the  tat  of  Jaaua;ry,lM3,  dnotwdvermriiths 
after  dsBM,  signed  by  Thompson  AUaOyaad  f  ohm  A  vBmtfUri 
security,  and  upon  which  suit  ivasrinatitutedittt.tho;! 
Tettn  last,  of  die  Superior  Cduvt    Slut  is  etitt 
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AlfaM  paidfooTlMti  doUan  and  twenty  oBntfl,  Slat  Ddcenibery 
1669,  and  m  dollars  and  twenty  cents,  1st  Jannary,  1855^ 

J99tgu9in9  C.  Wifl^j  in  answer  to  inlewogadDciea^  testiAee : 
That  he  was  the  clerk  of  Hyatt,  McBumsy  ti  Co.,  and  their 
ageai  to  collect  and  settle  the  original  iitdebtediiesB  of  .VUan 
and  John  H.  Wyley.  He  settled  the  same  by  dividing  the 
demand  into  two  notes  of  eqnal  amount,  and  required 
ef  Thompson  ADan  a  good  security  to  one  of  the  notes,  and 
of  John  H.  Wyley  a  good  security  to  the  other.  Thsmpeea 
AliaA  gave  fbr  his  security  bis  brother  Robert  Allan ;  John 
H.  Wyley  gave  fo4r  his  security  his  father  James  R  Wyley. 
These  noiss  were  dated  31  st  March,  1852,  and  payable  twelve 
months  after  date,  with  interest  from  date.  Gave  time,  in  oi- 
dier  to  get  the  debt  secured  beyond  a  doubt  Thompson  Al- 
lan pledged  his  word  at  the  time  of  the  settlement,  that  be 
wo«i)d  pay  every  dollar  of  the  note  to  which  Robert  Allan 
was  security,  out  of  his  individual  means,  and  said  he  thought 
he  would  be  able  to  pay  it  before  the  twelve  months,  given 
in  the  note,  was  out  John  H.  Wyley  said  the  same  thing, 
hi  regard  to  the  note  to  which  James  R  Wyley  was  security. 
John  It.  paid  all  his  part  of  said  debt  to  plaintiff  Allan  paitd 
six  hundred  dollars  toward  his  part,  on  the  8Sf  h  September, 
1854,  fetnd  promised  to  pay  the  balance  in  a  few  AblJb.  I 
granted  indulgence  to  him  for  the  balance,  simply  beeause  he 
was  at  that  time  associated  with  John  R.  Stanford  in  Ae 
mereantik  business ;  Stanford  being  an  old  customer  of  the 
phdnti£ 

Shortly  after  this,  witness  returned  to  Charleston  with  the 
JL/kuj  and  delivered  It  to^plainttffit,  who  retained  it  until  about 
the  1st  of  November,  1855,  when  witness  starting  out  on  a 
coHeeting  tour,  carried  the^.ya.  with  him. 

The  debt  could  have  been  made  out  of  Allan  at  any  time 
within  the  last  two  years,  if  &e  plaintifi  liad  seen  proper  to 
have  handed  theJL/a.  to  the  Sherift  of  the  county  whete  he 
itafd^ 


388  SUPREME  COURT  OF  GEORGIA. 

Vyley  vi.  Stanford. 

To  the  fourth  interrogatory,  he  answers :  That  it  was  a 
special  agreement  between  himself  as  the  agent  of  plaintifis, 
and  John  H,  Wyley  and  Thompson  Allan^that  Wyley  should 
out  of  his  individual  means,  pay  one-half  of  the  original  in- 
debtedness, and  that  Allan  should  pay  one-half  out  of  his 
individual  meana  Wyley  agreeing  to  pay  the  note  to  which 
his  father  was  security,  and  Allan  agreeing  to  pay  the  note 
to  which  Robert  Allan  was  security :  required  both  defend- 
ants to  sign  both  notes  as  principals,  so  that  in  case  of  fSulnre 
to  realize  the  money  on  either  of  the  notes,  from  the  defendant 
agreeing  to  pay  the  same,  the  plaintififs  might  proceed  to  make 
the  money  directly  out  of  the  other  defendant  It  was, 
however  understood,  that  Thompson  Allan  and  James  B. 
Wyley  were  securities  for  John  H.  Wyley,  and  that  John  H. 
Wyley  and  Robert  Allan  were  securities  for  Thompson  Allan, 

To  the  fifth  interrogatory,  he  answers :  That  Thompson 
Allan  paid  six  hundred  dollars  on  the^/o.,  28th  Septemb^, 
1854,  and  promised  to  pay  the  balance  in  a  few  day& 

To  the  sixth  interrogatory,  he  answers :  That  the  whole 
amount  due  on  iheJLfa.  has  been  paid ;  six  hundred  dollars 
was  paid  by  Thompson  Allan,  the  balance  was  paid  by  John 
R.  Stanford,  23d  November,  1855. 

To  the  seventh  interrogatory,  witness  answers:  That 
Thompson  Allan  always  acknowledged  this  as  his  own  in- 
dividual debt 

To  the  first  cross  interrogatory,  witness  says :  John  H.  Wy- 
ley and  Thompson  Allan,  composed  the  firm  of  John  H. 
Wyley  &  Ga  The  original  debt,  of  which  the  JL/cu  is  a  part, 
was  due  from  this  firm,  and  was  contracted  in  the  year  1§48. 
Plaintiff  always  gave  witness  a  carie  blancAey  to  act  accord- 
ing to  the  best  of  his  judgment  when  transacting  business 
for  them. 

To  the  third  cross  interrogatory :  John  H.  Wyley  is  my 
brother. 

To  the  fourth  cross  interrogatory :  Witness  took  theJiJiL. 
out  of  the  Sheriff's  office  of  Habersham  county,  about  the 
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l8t  of  Jane,  1854,  and  carried  it  to  Lawtenoeville,  where 
Thompson  Allan  resided,  and  told  him  of  his  agreement  at 
die  time  the  note  was  given,  and  was  willing  for  him  to  say 
what  I  should  do  with  the^/a.  He  replied,  that  I  was  ex- 
tending more  kindness  to  him  than  he  could  have  expected, 
and  begged  me  as  a  personal  favor  to  hold  the  JL  feu  uotil  the 
laist  of  August,  and  by  that  time  he  could  certainly  pay  it  off: 
said  that  he  knew  the  debt  had  to  be  paid,  and  that  he  was 
the  proper  person  to  pay  it  Witness  yielded  to  his  request, 
and  retained  theyiyb.  till  he  re-visited  Lawrenceville  in  Sep- 
tember, 1854,  when  Allan  paid  six  hundred  dollars  as  alrea- 
dy stated,  and  promised  to  pay  the  balance  in  a  few  days. 
Directly  after  this,  he  returned  to  Charleston  and  delivered 
ihefi./(u  to  plaintiffs,  in  whose  possession  it  remained  till  about 
the  Ist  of  November,  1855,  when  witness  carried  it  again  to 
Lawrencevilla  On  the  20th  November,  1855,  Thompson 
Allan  informed  me  that  he  and  John  R.  Stanford  had  dis- 
solved, and  that  Stanford  was  in  possession  of  the  assets:  he 
told  me,  however,  that  the  money  could  be  made  out  of  his 
property,  as  every  thing  he  had  owned  for  eighteen  months 
or  more,  prior  to  their  dissolution,  was  subject  to  this  ^yir. 
Witness  handed  the  JL  feu  to  N,  L.  Hutchins,  attorney  at  law^ 
and  requested  him  to  make  the  money  on  it  He  assured 
me  there  was  plenty  of  property  which  had  belonged  to  Al- 
lan to  bring  the  money  at  an  early  day. 

To  the  fifth  cross  interrogatory,  he  answers :  That  plain- 
tiffs, Hyatt,  McBurney  &  Co.  did  give  John  R«  Stanford  an 
order  on  the  Sheriff  of  Gwinnett  county,  for  the^/o.,  but 
as  well  as  recollected,  nothing  was  said  about  when  it  came 
into  his  hands.  Plaintiffs  had  been  informed  by  Stanford, 
that  I  had  placed  the^,/a.  in  the  hands  of  the  Sheriff,  with 
instructions  to  sell  Allan's  property  right  away.  Plaintiff 
wrote  to  me  tp  know  if  this  was  true ;  my  answer  was  ^  it  is 
a  lie."     This  was  about  the  1st  of  July,  1854. 

To  the  sixth  cross  interrogatory,  witness  says ;  I  informed 
plaintiffs  in  July,  1854,  that  I  had  the  Ji*fa.  still  in  my  pos- 
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sewioD,  and  that  Slaiilbrd'i  aasertioiifi  to  the  coiilMirjt, 
without  fbundatioti.  I  did  not  keep  poetcBiion  of- llmjkjk 
tSH  it  Dnut  ordered  by  me  to  be  Jevied  in  OwiBoett,  but  en 
the  eentrary,  I  recurned  it  to  plaintiflb,  who  had  it  abonl  a 
year,  when  I  took  it  with  me  abont  1st  Noirembery  1855. 

To  the  seventh  cvoes  inteRogatory,  witneBaeaya:  AHao 
ownedy  as  he  himself  told  me,  a  store  house  and  lot  with  im« 
provements  thereon,  which  waa  subject  to  die  jl  /a^  and  on 
which  it  might  have  been  levied,  and  the  money  Bud& 
Never  heard  an3rthiiig  about  S<anlbrd  being  security  for  AUan 
for  the  purchase  money  for  said  boose  and  lot 

To  the  eighth  cross  interrogatoiy,  anaweis :  That  U  was 
his  undenrtandtng,  Chat  after  Yfjley  &  Allan  disaolved  a^ 
partnershifp,  all  the  notes  and  aoeonnts  were  left  in  Wyi^a 
hands ;  the  goods  on  hand  and  other  property,  were  eqaaiiy 
divided  between  them ;  and  at  the  time  the  debt  to  plaiotifii 
Iras  divided,  and  the  two  notes  given,  it  a{q>earad  to  tfaeaal* 
isfaction  of  Allan  and  my«etf,  that  Wyley  had  paid  ever  all 
money  collected  by  him  on  the  notes  and  «ecooDta  in  his 
hands,  to  the  creditors  of  the  firm,  and  that  die  notes  aad 
accounts  still  uncollected  were  not  sufficient  to  pay  off  all 
their  Kabihties,  and  it  was  for  this  reason,  that  their  indebted- 
ness  to  plaintift  was  arranged  as  it  was,  into  two  pute»  Wy- 
ley agreeing  to  pay  one  part  and  Allan  the  other. 

John  R.  StaniMd  who  had  control  of  the^yb.  iotro4wed 
the  ibUowiug  letter  from  defendant  Wyley,  via : 

Cx.ABKsvtLLB,  July  14, 1859L 
T.  AiXAK,  Esq: 

Dear  Sir:  The  two  notes  we  gave  Hyatt,  McBamey  kOa 
for  over  eight  hundred  dollars  eadi,  have  been  plaeed  in  Stan- 
ford's hands  for  collection,  and  for  the  purpose  of  eoHecting 
both  notes  off  of  me,  and  out  of  my  individud  means,  (If  I 
should  have  so  much)  und  what  seems  strange  to  me  is,  Aat 
this  should  have  been  done  at  your  suggestion,  and  request, 
for  the  purpbse,  as  I  am  toM,  that  you  may  sate  yoiifstiC    I 
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GBBlaiu  tbat  I  told  you^  thai  thd  aatete  of  our  busineM 
Wocld  Bmet  pay  our  debts,  ajad  this  I  had  no  idea  you  doubt* 
ed  iw  a  Aonent ;  and  I  am  sure  that  it  never  enlered  my 
heady  thai  I  was  to  make  aay  pieparatum  to  meet  the  note 
that  you  gave^  and  I  know  that  you  intended  to  p&y  it  out  of 
yeur  owu  means  when  you  gave  it,  for  you  will  recoUeot  that 
you  '^mere  desisous  to  have  the  payment  put  off  as  far  as  pos- 
siUei  as  there  were  other  demands  against  you,  that  had  to 
be  paid  in  the  meantima    You  certainly  do  recollect^  thai 
you  staled,  tbat  you  couild  pay  yoar  note,  if  you  could  get 
the  lime  abovse  staled,  via :  te  the  30th  March,  last.    I  leel 
confident,  and  am  encouraged  so  to  feel^  from  every  act  of 
yonr  li£»,  of  which  I  have  been  cognisable,  and  from  all  our 
deaiings,  which  have  been  considerable,  that  when  you  ez<* 
mnine  our  books,  papers  and  all  our  business,  that  you  will 
be  satisfied  that  our  business  cannot  pay  itself  out  of  debt 
B#r  come  within  gun*shot  of  it ;  and  when  you  are  so  con* 
^mcady  I  know  yatsi  will  not  stand  akof  and  permit  all  tbis 
bosdnn  and  winght  erf*  our  mutual  indebtedness  to  &U  upon 
ne,  who  hA;v6  never^  until  very  recently,  heard  a  w:osd  of  c(H|i* 
plaint  firom  you,  as  to  any  of  my  conduct  in  our  businesa    J 
can  by  a  very  short  statement  a^ow  you  beyond  a  i^asonable 
doubt,  tbat  it  would  be  unreascoiable  to  suppose  our  business 
coukl  pay  its  own  debts :  We  had  invested  in  this  busi- 
neas  01,300  each,  making  ^,600.    We  did  business  two 
yeats;  at  the  end  of  these  two  years^  our  own  accounts 
amounlisd  lo  over  |ld,000;  when  wo  dissolved  partneishif 
and  divided  Uie  stock  on  hand,  it  amoimted  to  |13/K)0,  or 
thereabouts;  these  tjwo  items  taken  together,  make  the  si^p 
of  #6,000  taken  out  of  the  business  against  $2j^Q0  put  ix^ 
leaving  us  indebted  to  the  business  #3,400.    Mow,  it  is  not 
masenaWe  to  augpo^,i  that  we  made  money  so  fast  as  to  leave 
sufficient  assets  in  the  establishment  to  pay  its  debts,  after 
jrbstracting ao  Uuge  an<  amount  an  so  sbpcti  a.  tUxkt^  toisay 
nothing  of  bad  debts,  itnd  eaqpenaea.    Thie  view- of  thoinwUr 
«sijr:l  tel^assilfed,  ^wAL  consriiies  you,  thjfU  you  bate  sufted 
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prematurely  and  without  having  sufficiently  examined  the 
business,  in  coming  to  the  conclusion  that  I  had  appropriated 
the  ftinds  that  should  belong  to  us,  to  my  own  individual 
purposes — directly  the  reverse  will  be  shown  to  be  true,  upon 
an  investigation  of  all  the  businesa  I  am  sure  that  I  have 
paid  towards  our  debts  more  than  I  have  ever  collected  fum 
the  debts  due  us.  It  would  be  idle  for  me  to  say  that  I  have 
acted  with  much  greater  care  and  caution  in  our  cash  ac- 
counts, than  I  ever  did  with  my  own.  I  am  sure  that  if  yon 
had  been  at  my  elbow  I  could  not  have  acted  with  more 
fairness  and  uprightness  than  I  have  done ;  and  I  am  now, 
not  only  willing,  but  anxious  to  pass  the  ordeal  of  an  inves- 
tigation of  the  whole  business,  by  a  committee  of  the  most 
intelligent  Masons  and  business  men  that  can  be  produced;  I 
care  not  who  they  may  be,  nor  from  what  community  thej 
are  selected,  I  shall  not  fear  the  result  If  I  shall  prove  to 
be  in  arrears  with  tlie  concern,  I  shall  promptly  meet  the 
odds  that  may  be  found  against  me,  and  our  dealings  and  in- 
tercourse for  the  space  of  over  twelve  years,  has  furnished 
me  with  no  cause  or  reason  to  doubt,  that  you  will  do  like- 
wise. 

What  I  now  have  to  ask  is,  that  you  come  up  and  make  a 
full  and  thorough  investigation  into  the  whole  matter,  that 
we  may  see  how  we  stand,  and  that  we  may  know  and  de- 
termine what  to  do,  as  something  miut  now  be  done.  I  will 
be  exceedingly  glad  if  you  will  come  as  soon  as  practicable ; 
if  you  can,  come  next  week ;  write  when  you  can  eome,  that 
I  may  be  sure  to  be  at  home,  as  I  am  occasionally  absent, 
and  might  be  when  you  come,  if  I  were  not  advised  as  to  the 
time  when  you  were  coming. 

Yours,  truly, 

JOHN  H.  WYLEY. 

The  testimony  being  closed,  counsel  for  Joha  H.  Wyley, 
lequesCed  the  Court  to  charge  the  jury : 

Ist  That  if  they  believe  that  Augustus  C.  Wyley  as  agent 
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of  Hyatt,  McBurney  Sl  Ca,  made  an  arrangement  that  John  . 
H;  Wyley  &  Robert  Allan  were  sureties,  although  Wyley  aj^ 
pears  as  principal,  that  fact  makes  him  a  surety  anfy. 

0cL  That  if  in  this  case  the  jury  believe  that  arrangements 
were  made  between  the  agent  of  plaintifb  and  Allan  by 
which  Allan  was  given  indulgence  without  the  knowledge 
of  Wyley,  and  by  which  Allan  be<^me  less  able  to  pay  in 
the  end,  Wyley  is  discharged 

3d.  That  if  the  jury  believe  that  all  the  assets  of  Allan 
went  into  the  hands  of  Stanford  at  or  near  the  time  when 
Stanford  becam$  the  owner  of  the^f  /a.,  and  that  they  weie 
eufficient  to  pay  the  debt,  it  would  be  a  fraud  upon  the  rigltts 
of  Wyley  (if  he  was  only  a  surety)  to  enforce  the  ^/ol,  attd 
the  same  is  in  law  satisfied, 

4th.  That  when  a  .party  like  CoL  Stanford  buys  proptitiy, 
and  iiaa  it  transferred  to  himself,  which  is  first  liable  to  a 
jndgment,  and  afterwards  buys  iheJL/a,  to  protect  his  %aii^ 
fer,  he  cannot  afterwards  go  upon  a  party  who  is  liaUe  so- 
Gondarily  for  the  payment 

Which  chai^ges  the  Court  refused  to  give,  but  charged  die 
Jury  in  substance  as  follows,  vie : 

'vHiat  there  were  three  grounds  of  illegal^  takoB  in  tUs 
case: 

1st  That  the  dismissal  of  the  levy  om  the  real  estatte  of 
Allan  in  Lawrenceville,  extinguished  the  debt  as  to  Wylby. 
The  Court  charged  that  it  did  not 

^  That  the  alleged  tran^r  of  certain  property  belongtfig 
ilo  Allan,  in  Lawreticeville,  to  Stanford,  extingtiisbed  the  d«%t 
.f^  to  Wyley.  Upon  this  point  ttie  Court  chaq^ed,  tiiat  th^se 
was  something  said  about  a  mortgage  and  tfanrfer,  but  there 
ipias  sweh  confusion  about  the  mallear ;  no  legftl  enridedoe  of 
what  the  mortgage  was  for ;  how  much ;  upon  what  profisr- 
^ ;  to  secure  what  debt ;  that  it  wais  impossible  for  the  O^urt 
aad  jury  to  come  to  any  oorrect  conclusiou  about  it 

The  Sd  groun  1  ot  illegality  was  that  Wyley  being  only 
surety  iqpon  the  note,  the  feuudyltion  of  ik^fi^fik,  iadnlgento 
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had  been  extended  toward  the  principal,  Allan,  which  relieved 
in  law  the  security.  Upon  {his  head,  the  Court  charged,  that 
the  defendant  Wyley  must  show  to  them  two  things :  first, 
that  he  was  security  only ;  and,  second,  that  acts  had  been 
done  by  Hyatt,  McBumey  &  Co.,  or  Stanford,  which  increased 
his  risk  or  injured  him.  And  first,  as  to  his  being  only  secu- 
rity, the  whole  questitn  would  turn  upon  what  constrac- 
tion  they  would  put  upon  the  testimony  of  A.  C.  Wyley. 

The  Court  remarked,  that  the  jury  would  observe,  there 
was  apparently  some  contradiction  in  his  testimony,  on  the 
surface.  If  the  witness  meant  that  he  required  both  Allan  and 
Wyley  to  sign  as  principals,  and  to  be  principals  as  to  Hyatt, 
McBumey  &  Co.  while  they  would  be  only  securities  as  to 
each  other,  then,  while  Wyley  might  be  only  security  as  to 
Allan,  he  still  would  be  principal  as  to  Hyatt,  McBumey  & 
Oo.  and  Stanford,  the  transferee,  who  stood  in  their  shoes ; 
bat  if  they  believed  the  arrangement  was,  and  the  witness  so 
meant  to  say,  that  Wyley,  though  signing  the  note  as  princi- 
pal, was  to  be  held  as  security,  not  only  to  Allan,  and  in  refer- 
ence to  a  future  settlement  between  them,  but  also  as  to  Hy- 
att, McBumey  &  Co.,  then  he  was  security  only  to  Stanford, 
the  transferee,  and  being  such  security,  if  Stanford,  or  Hyatt, 
McBurney  &  Co.  had  indulged  Allan,  without  the  knowledge 
and  consent  of  Wyley,  or  done  any  act  without  his  knowl- 
edge or  consent,  which  increased  his  risk,  or  injured  him,  the 
security  was  released  and  discharged  from  the  debt  The 
<!ourt  put  the  whole  case  upon  two  points;  first,  whether 
Wyiey  was  only  security ;  and  second,  whether  Stanford,  or 
Hyatt,  McBumey  &  Co.  had  indulged  Allan  so  as  to  injure 
or  increase  the  risk  of  Wyley. 

The  jury  found  for  plaintiflb  in  theyl/a,  and  that  tfte  sane 
WW  proceeding  legally. 

Whereupon,  counsel  for  Wyley  moved  for  a  new  trial,  oo 
the  grounds,  that  the  refusal  of  the  Court  to  charge  as  rs^ 
quested,  and  the  charge  as  given,  were  erroneous,  and  because 
ike  verdict  was  contrary  to  law,  and  against  the  evidenoe. 
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The  Court  oyerniled  the  motioD  for  a  new  trial,  and  co 
Mel  for  Wyley  excepted. 

PxKPLKs  &  H171.L,  for  plaintiff  in  error. 

JoHv  R.  STANToan,  in  propria  persona,  for  defendant  bi 
error. 

By  the  Court — Bsmmiito,  J.  delivering  the  opinion. 

Was  the  Court  below  right  in  refusing  a  new  trial  ? 

That,  of  course,  depends  on  whether  any  one  of  the  grounds 
of  the  motion  for  a  new  trial  was  sufficient 

The  first  ground  of  that  motion  was,  the  refusal  of  Ite 
Court  to  give  ike  requeate  in  charge  to  the  jury. 

The  first  request  was  in  substance,  that,  if  an  ^9aivufg&^ 
ment"  of  the  original  debt  was  made  by  the  agent  of  ibm 
holders  of  the  debt,  the  effect  was,  to  render  John  H.  Wylej 
only  a  surety,  although  his  name  might  appear  as  a  prince- 
paL 

[L}  Now  the  evidence  as  to  this  ^arrangement"  was  sad^ 
as  to  leave  it  doubtful,  whether  John  H.  Wyley  was  not  to 
bear  towards  the  holdere  of  the  debt  the  relation  of  princf- 
palf  and  not  that  of  surety.  See  the  answer  of  Augustus  CI 
Wyley  to  the  fourth  direct  interrogatory. 

But  if  the  evidence  was  such  as  to  leave  this  doubtful,  ii 
is  manifest,  that  for  the  Court  to  have  told  the  jury  as  reques- 
ted^ that  the  arrangement,  if  made,  would  render  Wyley 
a  surety,  would  have  been  wrong.  What  the  Court  01 
to  bare  done  in  such  a  case,  it  did :  it  called  the  attention  of 
the  jury  to  the  character  of  the  evidence,  and  left  them  tm 
decide  what  the  evidence  proved.  See  the  part  of  the  cha^g^ 
relating  to  the  third  ground  of  illegality. 

The  second  request  went  on  the  assumption,  that  Hkiem 
was  something  in  the  evidence  to  authorise  the  jury  U>  te^ 
lieve,  that  some  arrangement,  i.  e.  of  course,  some  bindmyg 
arrangement,  was  made  by  the  holders  of  the  note,  and 
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ritf  the  makers  of  it,  Allan^  by  which  Alkn  obtained  indni- 
:  gOBK  bn  the  not^. 

Bm,in  truth,  there  was  nothing  in  the  etrideiiceto  antho- 
iiize  the  jury  to  believe  any  such  thing. 

Besides,  the  request  also  tacitly  assumes,  that  John  C. 
l^jTiey  wssl>ut  a  surety;  and  yet  it  was  donblAil|  as' we 
have  seen,  whether  he  was  not  a  principal. 

A  request  to  be  good  must  have  evidence  to  rest  on. 

As  to  the  tiurd  request,  there  are  two  or  thvee  thkigs  to  be 
said :     ^ 

1st  The  evidence  hardly  justifies  a  request,  assuming  that 
«H  the  assets  of  Allan  went  into  the  hands  of  Stanford. 

2d.  But  if  it  doos,  it  does  not  show,  tkat  they  may  not  have 
pi^pisrly  gone  into  bis  faandsi  it  may  be,  therefore,  that  they 
irent  into  his  hands  to  satisfy  some  debl  bwring  preatknee 
^  tfaiactebt 

At  l^asty  it  may  be  that  they  went  into  hie  hands  to  satisfy 
r^-  idelM  of  equal  elaim,  or  equity,  with  thi&  And  if  so,  tfie 
<€ffeet  ought  not  to  be  to  ^satisfy"  this  debt,  unless  at  leant, 
the  assets  were  sufficient  to  satisfy  both  debts.  And  the  evi- 
dence rmher  is^that  the  assecs  were  not  snfficieBt  to  satiBfy 
both  debts. 

.3d  It  may  well  be  doubted,  whether  in  any  case,  the  tmiis- 
ftr  QOttld  woHc  a  aaHrfcuiion  of  this  debt  ai  law.  And  tlie 
proceeding  was  at  law,  being,  an  affidavit  of  iUegality. 

As  to  the  foiartK  request,  there  is  this  to  be  said:  flrst,  it, 
like  the  iesli.aB8uftiDeb  that  Wyley  was  only  **  seeoudarily*'  tia^ 
Ue:  eecoodly,  .the  evidence  does  not  show  wbether  die  pioi> 
f»rty;  bought  by  Stanford,  was  ^'fimt  liable^  to  the  judgmeitt 
<u,n0U  The  erideoce  does  not  diow  what  was  ttieutaie 
of  M^i  claim  or  right  tvbich  Stainfofd.had  againat  Aihcii,inim 
wbota  hie  got  the  pifopefty. 

The  next  ground  talcea  in  tlie  iuottoA,  was  that  the  cAitfjfCt 
jwolf  emroneQUfl. 

Tbeebarge  W9»in> thmo'  farts.    Tte  firm  ipait wttt,'  that  life 


.-.  ^ 
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dismissal  p(  the  levy  by  the  plaintiffs  in  the^/or-did  not  e^ 
tingiush  the  debt 

The  levy  was  one  on  real  property.    The  dismissal  oC  ^* 
levy  on  real  property  by  the  plaintiff  in  the^/cLdoeflr  not  .^- 
tiiigjuish  the  debt    Authority  is  not  needed  to  establic^i  tl^isL 

[2.]  It  is  equally  manifest,  that  the  dismissal  of  suob  a 
levy,  altbough  it  be  on  the  property  of  the  principal,  caanDt 
hurt  the  surety,  for  the  lien  of  the  judgment  on  the  pioper^ 
remains  unaffected,  and  the  property  being  realty,  cannot  be 
removed,  and  the  lien  of  the  judgment  is  one  to  which  the 
surety  becomes  entitled,  the  moment  he  pays  the  debti  2d 
section  of  Act  of  1831,  amendatory  of  an  Act  to  define  the 
liability  of  sureties.     Cobb^s  Dig,  595. 

The  first  part  of  the  charge,  then,  was  not  erroneous. 

[3.]  The  second  part  of  the  charge,  was  objected  to,  as  be- 
ing obnoxious  to  these  words  of  the  Act  of  1850,  to  prevent 
Judges  from  making  ^certain  charges,"  &c.,  viz :  ^' It  shall 
not  be  lawful  for  any  or  either  of  the  Judges  of  the  several 
Superior  Courts  of  this  State,  in  any  Court  whether  civil  or 
criminal,  or  in  equity,  during  its  progress,  or  in  his  charge  to 
the  jury,  to  express  or  intimate  his  opinion  as  to  what  has  or 
has  not  been  proved.     Cobb's  Dig,  452. 

But  we  do  not  find  that  it  is.  It  is  very  certain  that  the 
Court  in  this  part  of  the  charge  does  not  say  that  one  thing 
or  another  has  been /;roi?crf  or  not  proved. 

The  same  remark  may  be  made  as  to  the  observation  of 
the  Court,  uttered  '^  during  the  progress"  of  the  trial^  and 
at  the  time  when  it  was  deciding  a  motion  to  dismiss  the 
illegality,  especially  as  the  observation  was  called  out  by  the 
nature  of  the  motion,  and  the  motion  was  a  motion  made  by 
the  party  excepting  to  the  observation. 

And  it  is  equally  true,  that  this  objection  does  not  lie  to 
the  third  part  of  the  charge ;  and  this  was  the  only  objection 
urged  against  that  part  of  the  charge. 

The  Court  told  the  jury,  that  the  testimony  of  Wyley,  on 
a  particular  point,  was  open  to  two  constructions ;  and  what 
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were ;  but  it  did  not  tell  them  which  to  taka    What  the 
CmMTt  told  them  was  trae,  and  it  did  not  amount  to  the  ez- 
lion,  or  the  intimation  of  the  Court's  opinion,  as  to  which 
r  Ae  two  constmctions  was  the  true  one. 
Upon  the  whole,  we  find  no  error  in  the  charge. 
Hot  do  we  think  that  the  verdict  was  contrary  to  the  en- 


Tke  resuk  therefore  is,  that  the  judgment  of  the  Court,  re- 
fining  a  new  trial,  must  be  affirmed. 

Judgment  affirmed. 


ARGUED  AND  DETERMINED 

IN  THS 

mm&  mm  op  thr  smi  of  cbomu, 

AT  SAVANNAH, 

JUNE    TERM,  1857. 

•PMent— CHARLES  J.  McDONALD,    )  ,^j.^ 
HENRY  L.  BENNING,  J  J"**!^ 


No.  1.— Jamss  a.  Lton,  plaintiff  in  error,  w.  Turn  Statb  / Sf  / 

ov  OxoKOiA,  defendant  in  error.  /^  \ 

(1.]  Tli0  adnuMions  ol  a  defendant,  not  on  his  trial,  aro  inadmiaaible  on  the 
trial  of  the  party,  jointlf  indicted  with  him. 

p.]  If  a  request  to  charge  the  jury,  though  sound  as  a  legal  principle,  is  not  ap- 
plicable to  the  proofs  of  the  case,  it  is  no  error  in  the  Court  to  refuse  to 
charge  it  in  the  words  of  the  request. 

Indictment  for  an  assault  with  intent  to  murder,  in 
Washington  Superior  Court  Tried  before  Judge  Holt,  at 
March  Term,  1857. 

Robert  Cox  and  James  A.  Lyon,  were  jointly  indicted  for 
an  assault  with  intent  to  murder  Alexander  G.  Lawsoa  Cos 
fiiiled  to  appear,  and  Lyon  only  was  put  on  triaL 

In  the  course  of  the  trial,  defendant's  coimsel  proposed  to 


*  Judge  Li7XPK»  was  absent  during  this  Terii  ot  the  Court,  on  account  of 
indiifosition. 
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ask  two  witnesses,  one  introduced  on  the  part  of  the  State, 
and  the  other  on  the  part  of  the-  prisoner,  ^  whether  or  not 
they  had  heard  Cox  acknowledge  that  he  had  shot  the  prose- 
cutor Lawsoa,  air  the  time  aad^  place  charged,  in  the  indict- 
ment" The  Court  excluded  the  testimony  on  the  ground 
that  said  acknowledgments  were  not  legal  evidence  in  behalf 
of  defendant  Lyon.  i^^^^^ 

^  Tp  which  counsel  ^t  prisoner,  excepted*.  u.       • .  f  j 

After  the  conclusioi)  of  the  testimony,  the  counsel  for  pris- 
oner requested  the  Court  in  writing,  to  charge  the  jury,  ^  that 
an  actual  assault  by  the  person  killed  upon  the  person  killing, 
may  reduce  the  offence  to  the  grade  of  manslaughter." 

Which  charge  the  Court  refused  to  give  in  the  language 
requested,  and  counsel  excepted. 

The  jury  found  the  defendant  guilty:  whereupon  his  coun* 
sel  moved  a  rule  for  a  new  trial,  which  the  Court  refused, 
and  counsel  excepted. 

K.  Williams,  and  F.  S.  Partow,  representing  Jbnkins,  for 
plaintiff  in  error. 

KTcLaws,  Attorney  General,  for  defendant  in  error. 
JBg/.  tl^e  CotfrA^-^MoDaNALD,  i.  delivering  the  opinion. 

[l.]  The  Court  properly  rejected  the  admission  of  Cox«  that 
^  iVwas  he  who  had  shot  the  prosecutor  at  the  time  and  place 
slU^  in4ie  bill  of  indictment"  There  is  no  sound  princi- 
ple upon  which  it  can  be  admitted.  Though  jointly  itidicted* 
with  the  defendant  on  trial,  he  was  not  on  his  trial  This 
Cburt  has  held,  that  a  witness  jointly  indicted  with  a  defbnd- 
ant'on  his'  trial  is  competent,  if  he  be  not  also  on  his  trial 
Jones  vs.  TkeStnttj  1  KeUy  610.  In  that  case,  the  partid 
had  severed  on  the  trial.  The  witness  was  not  a  pany  to  tfte 
issu^e  to  be  tried^  aud  upon  that  ground  he  was  considensd 
competent.     Cox  is  not  a  party  to  the  issue  here,  and  t^inyf 
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competent  witness,  his  admissions  ought  nor  to  have  been- 
leceived.    But  it  is  not  on  that  account  alone  that  his  ad- 
missions ought  to  have  been  rejected.    He  was  jointly  indict- 
ed, and  to' have  admitted  his  declarations  to  acquit  his  ac- 
complice, would  be  recognizing  a  principle,  which  would,  in 
all' such  cases,  subvert  the  ends  of  justice.    All  one  defend- 
ant would  have  to  do,  would  be  to  admit  that  his  guilty  ac-- 
complice  was  innocent,  and  that  he  himself  had  perpetrated 
the  crime,  absent  himself  so  as  to  enable  the  party  on  his  trialj 
to  have  the  benefit  of  his  admission,  and  after  his  acquittal, 
appear,  demand  his  trial  and  prove  by  the  evidence  of  the 
acquitted  party,  that  he  was  in  fact  the  guilty  person.     It  is* 
true  that  the  jury  might  justly  entertain  strong  suspicion  of  tes- 
timony given  under  these  circumstances,  and  perhaps,  with- 
out corroboration,  discard  it  entirely,  as  they  ought  to  do;  but 
if  corroborated  by  circumstancess  too  slight,  standing  alone, 
to  have  much  influence  on  their  judgment,  they  might  give' 
credence  to  it     But  the  other  ground  is  sufficient     Accord-' 
ing  4o  the  decision  of  this  Court,  his  admissions  were  no 
more  receivable  as  evidence,  than  the  admissions  of  any  oth- 
er witness.     It  is  true^that  if  the  defendants  had  been  tried 
together,  the  evidence  ought  to  have  been  admitted,  but  not 
as  testimony  in  favor  of  the  other  defendant,  but  as  proof  of 
the  guilt  of  Cox. 

It  was  no  reason  for  the  admission  of  the  testimony  offer- 
ed by  the  defendant,  that  the  State  had  given  the  sayings  of 
Cox  in  evidence.  If  counsel  for  the  defendant  thought  pro- 
per to  allow  them  to  be  given  xyithout  objection,  it  is  no  re^. . 
son  for  admitting  them,  if  illegal,  when  olTered  by  the  de- 
fendant, and  objected  to  by  the  Attorney  General. 

[1.]  We  think  there  wa«  uo  error  in  the  refusal  of  the  Court , 
togire  the  charge  as  requested.  The  request  was  simply  an 
abstract  principle  of  law,  proper  or  not,  accordmg  to  the 
proof  in  the  case  in  which  the  request  was  made.  In  thi9 
ci|^  tbj»  ^w^ni  was  a  urenpasser  on  thie  prosecutor's  pm- 
miaes,  at  a  late  "hour  of  the  night    He  carried  deadly-  wea- 
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pons  with  him,  which  it  was  unlawful  for  him  to  cany,  and 
the  evidence  shows  he  was  quite  ready  to  use  them.  He 
knew  he  had  no  right  on  the  premises^  and  supposed  that  the 
owner,  if  he  found  him  there,  would  probably  attempt  to 
drive  him  off,  and  went  prepared  to  take  his  life  if  he  did. 
No  assault  that  could  have  been  made  upon  him  by  the 
prosecutor,  short  of  an  attempt  to  take  the  life  of  the  intruder, 
or  made  in  a  manner  to  induce  the  apprehension  that  such 
was  the  intention,  could  have  reduced  the  killing,  if  he  had 
killed  the  owner,  from  murder  to  manslaughter  His  going 
armed  with  a  loaded  pistol — ^prepared  to  meet  any  emergenqr, 
is  evidence  of  malica  If  it  was  a  contrivance  to  get  the 
prosecutor  X6  assault  him  that  he  might  take  his  life,  it  would 
have  been  murder,  if  he  had  killed  him.  If  he  went  there 
to  defy  all  resistance  of  his  purpose,  the  prosecutor  mi^t 
have  been  justified,  not  only  in  assaulting,  but  killing  him. 
It  is  not  necessary  to  extend  remarks  on  the  subject  It  might 
be  improper  to  do  it  It  is  sufficient  to  say,  that  there  was 
no  error  in  the  refusal  of  the  Court  below  to  give  the  cbaige 
as  requested,  and  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


No.  2. — J  AMIS  M.    Reinhart,   plaintiff  in   error,  vs.  Jomr 

Miller,  defendant  in  error. 

[1.]  If  mn  iastmment  offered  in  eTidence  it  oljected  to  on  aeooant  of  inter* 
liaeetioBSi  what  the  interliaeetioiif  were,  sbonld  eppamr  In  tbe  record;  hm 
they  are  sot  aa  objectioB  to  admittiag  the  inatrument  ia  evideace.  The  jaif 
mutt  decide  upon  them* 

[tl]  When  a  party  present,  and  aa  inatrument  is  presented  for  his  signature,  di- 
rects another  to  sign  it,  no  written  aathority  is  necessary,  and  if  the  iaalni* 
Boot  is  signed  and  the  paiUaa  imanediately  recofniae  it  l^  aoting  upon  i^a» 
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(3l]  AsbstweeB  tb«  parties  to  b  mBfriBge  ooBtnet,  it  is  vBlid,  BltlM>iiff h  it  bB  aot 

rBoorded. 
[4.]  A  de«d  may  be  Bdmittad  ia  evidear^,  btbb  if  it  be  not  reoorded;  but  ptoof 

of  its  executioB  mofC  be  made. 

[S.]  No  ratiicBtfon  of  a  deed  Beeeasary,  wbea  tbe  penoB  who  tii^  it,  it  dtroo- , 
tod  to  do  ao  by  the  party  to  be  bovad,  at  the  time  it  ia  preseated  lor  aigoature. 
Bad  it  ia  imoiediately  siffaed,  ahhouf  h  the  party  atept  out  of  the  immediate 
presence  of  the  person  directing  it. 

[0.]  AB  sealed  instramenta  do  not  require  the  attestatioa  of  two  witaesses. 

[7.]  Attested  instruments,  may,  under  circumstaaoea,  be  provea  otherwise  thaa 
by  the  SBbsenbtag  witaesses. 

p.]  An  instrumeat  sif  ned  by  a  stranger  is  food,  if  he  was  directed  by  the  party 
to  execute  it,  and  he  immediately  does  so,  although  the  subscrtbiBg  witneaa 
know  nothiag  of  the  directioa  so  given.  ' 

p.]  Hearsay  eridence  iaadmtssible. 

{la]  Reierence  to  the  oTideaoe  giTca  in  the  case  made  by  the  presldiag  Judge, 
IB  deoidiag  a  poiat  raised  by  oooasel  in  the  progress  of  a  oanae,  is  act  error. 

(11.]  Whea  the  decisioB  of  the  Court  ia  refusiag  a  ooatinnaaee  is  escepted  to, 
the  grounds  of  the  motion  must  be  stated. 

TroTer,  in  Montgomeiy  Superior  Court  Tried  before 
Judge  Fleming,  at  March  Term,  1857. 

This  was  an  action  of  trover,  brought  by  James  M.  Rein- 
hart,  against  John  Miller,  for  the  recovery  of  three  negroes, 
which  he  claimed  by  virtue  of  his  intermarriage  with  Cassa 
Miller,  to  whom  they  belonged. 

Plaintiff  proved,  that  the  n^;roes  belonged  to  Cassa  Miller, 
his  late  wife,  prior  to  their  intermarriaga  Proved  the  mar- 
riage and  her  death;  the  value  of  the  negroes— demand  and 
conversion;  and  closed  his  case. 

Defendant  held  the  negroes  as  trustee  under  a  marriage 
settlement  which  he  alleged  was  executed  between  the  plain- 
tiff and  said  Cassa  Miller,  prior  to,  and  in  contemplation  of 
their  marriage,  and  by  the  terms  of  which,  said  property,  if 
she  died,  leaving  no  children,  was  to  go  to  her  brothers  and 
aistersL 
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Defendant  offered  in  evidence  the  depositions  of  the  foU«ir- 
iag  witnesses  as  preliminary  to,  and  laying   the  foandaliaii 

for,  the  introduction  of  the  marriage  settlement,  to- wit : 

Julia  Jinn  Gay :  Knows  the  parties — did  not  see  the  con- 
tract executed  or  signed  by  Reinhart,  Cassa  Miller  or  John 
MiUer.  Did  not  witness  it,  was  not  present  when  the  cob- 
tract  was  signed,  did  not  read  the  contract,  knows  not  wheth^ 
er  Keinhart  was  satisfied  or  not,  John  Miller  Ju^i  previous  to 
the  marriage  came  to  the  door^  his  sister  was  inside  dressings 
requested  her  to  sign  her  name  to  the  contract.  She  autho- 
rized him  in  my  presence  to  sign  her  name  to  it  for  her. 
There  were  on  the  premises  at  the  time  of  the  marriage, 
Nathaniel  Gay,  Laura  Gay,  Lewis  Beacham,  Elisha  Wilkes 
and  wife,  Missouri  Gay,  Susan  Bridges,  now  Susan  Curry, 
and  Alexander  M.  Wright 

To  the  Cross  Interrogatories,  she  answers :  I  did  not  see 
the  contract  executed,  nor  do  I  know  when  it  was  done.  I 
did  not  read  the  contract  or  hear  it  read.  I  did  not  see  Cassa 
Miller  sign  her  name  to  the  contract,  but  she  told  her  brother 
John  to  do  it  for  her — she  could  write  her  name.  I  do  not 
know  when  the  contract  was  made  or  where  it  was  signed, 
or  whether  signed  by  Rein  hart  at  all  Do  not  know  whether 
Alexander  Wright  signed  the  contract  or  not.  I  did  not  sign 
it,  nor  did  I  see  any  person  do  so.  Beacham  married  them ; 
John  Miller  went  after  him  and  came  with  him ;  does  not 
know  who  wrote  the  contract,  John  Miller  had  it  in  posses- 
sion after  it  was  signed.  Cassa  Miller  seemed  the  most  anx- 
ious to  have  it  signed,  and  said  she  would  not  marry  him 
unless  he  did  sign  it,  and  said  she  expected  he  would  not 
sign  it,  it  was  so  very  tight,  and  if  he  did  not  sign  it  there 
would  be  no  marriage  between  him  and  her  that  day,  John 
Miller  did  not  urge  her  to  sign  the  contract,  but  she  author* 
ized  her  brother  to  sign  the  contract  I  did  not  see  any  sign- 
ing done  that  day.    Knows  nothing,  &c. 

Laura  Gay's  deposition :    I   saw  a  contract  before  Cassa 
Miller  and  James  M.   Reinhart  were  married,  the  contract 
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anaexed  looks  to  be  the  same.  I  did  not  witness  it  or  see 
aay  one  do  so.  I  do  not  know  whether  Reinhart  was  satis- 
fied or  not,  did  not  hear  him  express  himsel£  I  did  not  see 
it  executed  nor  did  I  hear  it  read. 

Cross  Interrogatories. — I  know  nothing  about  the  con- 
tract, only  there  was  a  contract  before  marriage,  but  where 
executed  and  witnessed  I  am  unable  to  say.  She,  Cassa 
Miller,  could  write  her  name  but  did  not  do  sa  I  heard  her 
tell  her  brother  John  Miller  to  sign  her  name  to  the  contract, 
and  her  reasons  for  telling  him  to  do  so,  was,  she  was  dress- 
ing. Knows  not  who  signed  or  in  what  part  of  Gay's  pre- 
mises the  contract  was  madn,  don't  know  whether  Alexander 
Wright  signed  as  witness  or  not;  did  not  sign  herself  nor  does 
she  know  who  were  parties  or  witnesses.  Lewis  Beacham 
married  them«  John  Miller  went  after  him  and  returned 
with  him,— does  not  know  who  wrote  the  contract  Saw 
John  Miller  have  it  Saw  no  anxiety  to  have  it  signed,  nor 
did  I  see  any  urging,  it  all  seemed  voluntary. 

Nathaniel  Gay's  depo^tion :  I  saw  the  contract  executed^ 
and  signed  by  the  said  James  M.  Reinhart,  John  Miller,  and 
John  Miller  signed  his  sister  Cassa's  name.  I  subscribed  the 
same  and  was  present  when  Lewis  Beacham,  James  M. 
Reinhaqt  and  John  Miller  signed  their  names.  I  canuoC 
write,  and  authorized  John  Miller  to  write  my  name  to  it  I 
made  my  mark.  Lewis  Beacham  read  a  portion  of  the  con^ 
tract  and  handed  it  to  John  Miller  who  read  the  balance,  it 
was  then  handed  to  James  M.  Reinhart  who  had  it  some- 
time,  and  appeared  satisfied  with  its  contents,  and  expressed 
himself  so,  and  said  he  did  not  care  for  the  property,  it  was 
not  what  he  wanted.  Had  property  enough  of  his  own.  He 
signed  it  voluntarily.  There  was  no  compulsion  and  the 
contract  was  executed  previous  to  the  marriage  ceremony. 

Cross  Interrogatories^ — I  saw  a  marriage  contract  execu- 
ted and  believe  the  annexed  (o  be  the  same.  It  was  e^ecu-* 
ted  at  my  house  in  Laurens  County,  Ga.,  on  or  about  the  6th 
day  of  February,  1853.    Lewis  Beacham  read  a  portion  (and 
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repeats  the  answer  to  the  direct  interrogatory  about  readii^ 
and  handing  to  Reinhart)    Myself,  Lewis  Beacham,  J.  M» 
Reinhart  and  John  Miller  were  present  outside  of  the  fence 
and  Alexander  M.  Wright  was  in  the  door  yard  about  two  or 
three  yards,  from  us.     Cassa  did  not  sign  her  name,  John 
signed  for  her.    Does  not  know  whether  she  could  write  or 
not    It  was  signed  outside  of  the  yard  on  a  gate  post  about 
25  or  30  yards  from  the  house,  and  Lewis  Beacham,  James 
M.  Reinhart,  John  Miller  and  myself  out  side  of  the  yard^ 
and  Alexander  M.  Wright  inside  of  the  yard    If  he  came 
outside  of  the  yard  I  did  not  see  him.    He  did  not  sign  the 
contract    I  signed  it  and  so  did  Lewis  Beacham  as  witness- 
es.   If  Wright  signed  it  I  did  not  see  it,  nor  do  I  believe  it 
was  done  at  my  house.    Beacham  and  myself  signed  as  wit- 
nesses, Reinhart,  Cassa  Miller  and  John  Miller  as  partiea 
Lewis  Beacham  married  Reinhart  and  Cassa,  and  John  Mil- 
ler went  after  him.     I  do  not  know  who  wrote  the  contract 
John  Miller  had  it  in  possession  as  w(  II  as  James  M.  Rein- 
hart and  Lewis  Beacham  at  the  time  it  was  signed ;    and 
after  Reinhart  signed  it  with  the  others,  he  handed  it  to  John 
Miller.    I  saw  no  anxiety  to  have  it  silked  and  no  uigtng 
about  it    It  all  appeared  voluntary.    I  did  not  see  Cassa  sign 
her  name.    John  Miller  did  so  for  her.    It  was  at  my  house 
in  Laurens  County  about  the  6th  February,  185a    James  M. 
Reinhart,  Beacham,  Miller  and  myself  were  outeide  and 
Wright  inside  of  the  fence. 

Lewis  Beaeham^s  deposition. — I  saw  James  M.  Reinhait 
sign  the  contract,  also  John  Miller,  and  John  Miller  signed 
his  sister's  name.  I  subscribed  the  same  as  witness,  and 
was  present  when  it  was  signed  I  think  the  contract  hereto 
annexed  to  be  the  same,  or  at  least  I  believe  so.  I  read  a 
portion  of  it,  handed  it  to  John  Miller  who  read  the  balanca 
The  contents  to  the  best  of  my  belief  are  the  same.  Rein- 
hart appeared  satisfied,  and  Was  the  first  who  signed  it  If 
he  had  any  objections,  he  did  not  express  them  in  my  pm- 
sence.    He  signed  it  voluntarily.    The  contract  was  cxecu- 
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toi  before  marriage.  I  believe  the  signature  is  mine.  If 
there  have  been  any  alterations  in  the  contract  I  cannot  per- 
ceive it  It  reads  to  me  the  same  as  heretofore ;  and  I  believe 
the  marriage  contract  here  annexed,  to  be  the  same  that  I 
signed. 

Cfrass  Interrogaiories:  I  saw  a  marriage  contract  executed 
between  Reinhart,  Cassa  Miller  and  John  Miller,  as  trustee, 
at  the  house  of  Nathaniel  Gay,  in  Laurens  County,  Georgia. 
I  read  a  portion  of  the  contract,  found  some  words  I  could 
not  make  out,  and  handed  it  to  John  Miller  who  read  the  baU 
ance  in  the  presence  of,  as  far  as  I  can  recollect,  John  Miller, 
Reinhart,  Wright  and  myself;  Cassa  Miller  was  not  present 
when  the  contract  was  signed.  Is  unable  to  say  whether  she 
could  write  her  name.  The  contract  was  signed  outside  of 
Gay's  fence  which  encloses  his  house,  thirty  yards  more  or 
less  from  the  house.  It  was  signed  by  Reinhart  first,  I  saw 
him  sign  it  in  the  presence  of  Wright,  Miller  and  myself  I 
have  no  recollection  of  any  other  person  being  present,  though 
there  might  have  been.  I  will  not  swear  positively  that 
Wright  did  sign  said  contract  but  to  the  best  of  my  recollec- 
tion he  did  sa  I  saw  Reinhart  and  John  Miller  sign  their 
own  names,  and  John  Miller  sign  his  sister's  name  as  par- 
ties, and  I  as  witness.  I  believe  the  contract  to  be  the  same, 
and  that  Wright  signed  as  a  witness,  but  I  may  be  mistaken. 
I  performed  the  marriage  ceremony,  John  Miller  came  for 
ma  I  do  not  know  who  wrote  the  contract,  I  think  Miller 
showed  it  to  me.  It  was  executed  and  handed  back  to  him. 
It  was  signed  by  Reinhart  voluntarily.  There  was  no  anxie- 
ty or  urging  manifested  Cassa  Miller  was  not  present.  I 
left  all  parties  apparently  friendly  and  satisfied.  Cassa  did 
not  sign  her  name  in  my  presenca  I  have  stated  where  it 
was,  and  it  was  about  the  1st  of  February,  1853. 

Defendant  then  proposed  to  introduce  the  following  mar- 
riage contract,  viz : 


408  SUPRS^E  COURT  OF  GBOl^IA. 

R«iahart  rv.  Miller. 

. . .  ■  1  ■—  ^ 

Stats  or  Georgia,  \  This  Ipiienture  of  three  part^ 
TVfontgomery  County.  /  made  and  entered  into,  this  Februa- 
ry the  5th  day,  in  the  year  of  our  Lord,  eighteen  hundred 
and  fifty-three,  between  James  M.  Reinhart  of  said  State  and 
county  of  the  firsl  part,  Cassa  Miller  of  said  State  and  coun- 
ty of  the  second  part,  and  John  Miller  of  said  State  and 
county  of  the  third  part,  witnesseth,  that  the  said  James  M. 
'Reinhart  of  the  first  part,  for  and  in  consideration  of  marriage 
-to  be  h^d  and  solemnized  between  the  said  James  M.  Reinhart 
of  t^e  first  part,  and  the  said  Cassa  Miller  of  the  second  part, 
does' for  himself,  heirs,  executors  and  administrators,  covenant^ 
grant  and  agree  that  all  the  lands  that  may  be  given  her,  the 
tights,  members  and  appurtenances  to  said  lands,  and  three 
ttegroes  to-wit :  Georgiana,  a  girl  about  sixteen  years  of  age, 
Amy  a  girl,  about  four  years  of  age ;  Milly,  a  girl  two  yeais 
of  age,  now  in  the  possession  of  Cassa  Miller,  and  all  other 
pro)>erty  which  may  at  any  time  be  given  said  Cassa  Miller 
by  her  fathei'  or  other  persons,  by  will  or  otherwise,  shall 
form  and  remain  to  be  her  separate  property,  and  estate  ^ 
tad  shall  not  in  Law  6r  equity  be  subject  to  the  use 
of  James  M.  Reinhart ;  atid  at  her  death,  if  leaving  no  chil- 
dreii,  to  go  to  her  brothers  and  sisters  and  in'  nowise  to  be 
subject  to  the  payment  of  the  debts  of  the  said  James  M. 
Ileinhart,  or  be  subject  to  be  sold  or  Conveyed,  or  in  any  nian- 
net  controtlM  by  him  the  said  James  M.  Reinhart ;  but  the 
rights  and  title  of  said  property  shall  be  vested  in  saij 
John  Miller  of  the  third  part  for  the  use  and  benefit 
4f  said  Cassa  Miller ;  and  said  James  M.  Reinhart  further 
covenants  and  agrees  tiiat  said  Cassa  Miller  may  dispose  of 
taid  property  by  will  to  any  person  She  may  appoint,  subjett 
however  to  -be  used  by  said  James  M.  Reiirhart  with  the  ap- 
t^rbbation  and  consent  of  ^aid  John  'Mttler,  dilring  the  con- 
tinuance of  the  coverture,  fof  the  mutual  benefit  and  advan- 
tage of  said  Jame^  M.  Reinhart  and  Cassa  Miller.  And  the 
said  James  M.  Reinhart  and  Cassa  Mfller,  noniinate  and 
appoint  said    John  Miller    trustee    of  said  property,  wfio 
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is  authorized  to  possess  himself  of  and  control  said  propertf 

in  conformity  with  this  indenture,  and  the  said  John  Miller 

consents  and  agrees  to  his  said  nomination  and  appointment 

of  trustee  as  aforesaid. 

In  testimony  whereof^  the  parties  of  the  first,  second  and 

third  parts  have  hereunto  set  their  hands  and  affixed  their 

seals,  the  day  and  year  above  written. 

J.  M.  RE1NHART,[A  &] 
CASSA  MILLER,  [Z.  &] 
JOHN  MILLER,  Jr.  [2^  &] 

Signed,  sealed  and  delivered  in  the  presence  of 

his 

NiLTHAVIXX.    X   6 AT, 

mark. 

Lewis   BXACHAM,  J.  p. 

CLxax's  Ofvicx,  Montgomery  County. 
The  within  agreement  or  contract,  recorded  in  Book,  P.  P. 
on  Folios  80  and  81,  this  November  23d  day,  1854. 

To  the  admission  of  which  contract  in  evidence,  plaintiff 
objects  upon  the  following  grounds : 

1st  That  there  were  interlineations  apparent  upon  its  face, 
and  defendant  must  explain  them  before  he  can  have  the  use 
of  the  deed  in  evidence 

2d.  That  as  it  was  apparent  from  the  deed  and  the  admis* 
sions  of  defendant,  that  John  Miller  had  signed  his  sister's 
name,  the  defendant  could  not  introduce  the  contract,  (a  writ- 
ten and  sealed  instrument,)  in  evidence,  until  he  had  first 
proven  that  Miller  had  been  authorized  by  his  sister  to  sign 
her  name  to  the  contract,  which  authority,  if  she  was  not 
present  at  the  time  of  executing  the  contract,  must  be  shown 
by  a  writing  under  hand  and  seal. 

And  3d.  That  the  contract  had  not  been  recorded  in  the 
county  of  the  husband's  residence,  as  is  by  statute  required. 

All  of  which  grounds  were  overruled  and  the  instrument 
was  admitted. 

Defendant  here  closed. 
VOL.  XXII.  29. 
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Plaintiff  offered  in  rebuttal,  the  depositions  of  Green  T, 
KcUanij  who  knows  the  parties,  asked  Miller  who  wrote  the 
contract,  said  he  di<J  from  Cobb's  Forms*  Boarded  at  the 
house  of  John  and  Cassa  Miller's  father  about  five  months. 
Knows  the  negroes.  They  were  claimed  by  Mrs,  Cassa  Rein- 
hart  They  were  in  the  possession  of  James  M.  Reinhart 
The  negro  woman  Georgiana  worked  on  his  farm.  If  the 
bill  of  sale  to  said  negro  was  in  possession  of  Reinhart,  Mil- 
lar said  he  would  have  to  give  it  up  to  him,  and  Reinhart  did 
give  it  up  rather  than  have  a  difficulty.  I  heard  John  Miller, 
Sr.,  say  that  he  had  given  said  negro  to  Mrs,  Reinhart 

Cross  Interrogatories:  Did  live  at  the  house  of  Miller, 
Sen. ;  Miller,  Jr.,  resided  there.  His  property  was  there  so  far 
as  I  know.  It  was  his  house.  He  superintended  the  hands 
of  his  father.  I  did  not  know  the  negro  Georgiana  to  work 
on  any  other  than  Reinhart's  farm,  I  knew  the  hands  of 
Jollier,  Sr.  to  work  sometimes  on  Rein  hart's  farnx  The  oth- 
er negro  woman  of  Miller,  Sen*  did  wait  on  Mrs.  Reiohait. 
I  never  knew  Reinhart  to  say.  hq  did  not  claim  title  tasaid 
negroes.' 

Lewis  Beachamy  sworn,  says :  The  contract  was  signed 
outside  of  the  yard,  twenty-five  or  thirty  yards  from  the 
house,  never  saw  Cassa  Miller  till  she  came  into  the  hoiMie 
to  be  married  She  was  not  present  at  the  signing,  nor  did 
witness  hear  her  give  John  Miller  any  authority  to  sign  her 
name  for  her,  saw  Reinhart  sign  and  signed  himself  as  a 
witness.  To  the  best  of  witnesses'  belief  and  recollectioa, 
Wright  was  present  when  the  contract  wasaigoed,  and  was^ 
subscribing  witness,  Wright  asked  some  questiau  about  the 
seal  to  Beinhart's  nama  Did  not  recollect  whetb^Qay  WBS 
present;  but  it  seemed  reasonable  that  if  Gay  had  beei;  pie- 
sent,  witness  could  not  have  forgotten  it,  as  he  (witnes^  and 
Gay  were  not  on.  speaking  terms  with  each  other;  .hiul.iip 
recollection  of  seeing  Gay  till  he  stepped  in  at  the  back  door 
towards  the  kitchen,  which  was  after  the  infitouu^mt  had 
been  signed,  and  the  witness  had  gQue  to  and  taken  l^fBcat 
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in  the  house.  If  Gay^s  name  had  been  on  the  instrument  at 
the  time  of  witness  signing  it,  witness  thought  he  ought  to 
have  recollected  it.  He  might  have  signed,  but  if  so  witness 
does  not  recollect  it  John  Miller  with  John  Currie  came  to 
witness'  house  after  Mrs.  Reinhart's  death,  and  asked  wit- 
ness if  he  remembered  who  were  the  subscribing  witnesses 
to  the  contract.  Witness  answered  Wright  and  myself  Mil- 
ler replied  no,  you  are  mistaken,  dont  you  remember  it  was 
Gay  and  yourself?  Witness  answered  no,  I  do  not  so  recol- 
lect The  interrogatories  were  executed  in  Miller's  house. 
He  was  requested  by  commissioners  to  leave  the  room  before 
any  questions  were  answered.  Doors  of  the  room  where 
commissioners  were  situated  were  not  closed.  Miller  had 
no  conversation  with  -witness. 

Cross-Examined. — The  signature  to  the  marriage  contract 
offered  in  evidence  by  defendant,  looked  like  witness/  but  he 
could  not  say  it  was  or  it  was  not  Said  he  would  not  deny 
it ;  when  asked  if  he  believed  it  to  be  his  signature,  he  said  it 
looked  likfe  his,  and  he  could  not  deny  it  (Did  not  know  that 
Cassa  was  on  the  plantation  at  the  time  of  signing  the  con- 
tract) He  said  in  a  few  minutes  ufter  signing  said  contract 
as  aforesaid,  he  went  into  the  house  and  performed  the  mar- 
riage ceremony  for  said  James  M.  and  Cassa. 

Arthur  Davis  sworn,  on  the  opening  of  the  case  by  the 
plaintiff,  answered  to  the  cross  examination,  that  he  heard 
Reinhart  say  there  was  a  marriage  contract  between  himself 
and  his  wife. 

Here  the  testimony  closed  on  both  sides ;  and  after  ar- 
gument of  counsel,  the  court  was  by  plaintiffs  requested  to 
dharge,  inter  alia : 

1st  That  defendant  cannot  hold  under  the  marriage  con- 
tttict,  ff  it  was  not  recorded  in  the  county  of  the  husband^s 
resiilence,  in  comphance  with  the  statute. 

8d«  That  a  deed  conveying  real  estate  must  be  recorded 
before  it  can  be  properly  admitted  in  evidence. 
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3<L  That  ^  where  the  act  of  the  agent  was  by  deed  the  nu 
tification  also  must  in  general  be  by  deed'' 

4th.  That  all  sealed  instruments  must  be  signed,  sealed 
and  delivered  in  the  presence  of  two  witnesses ;  and  thai  if 
neither  of  the  attesting  witnesses  heard  Cassa  Miller  author- 
ize John  Miller  to  sign  the  contract  for  her,  and  that  if  in 
that  case  its  execution  has  not  been  proved  to  be  in  her  pre* 
sence,  nor  to  have  been  where  she  could  see  it  at  the  time  it 
was  executed,  it  is  not  a  case  of  constructive  presence. 

5th.  That  this  instrument  should  have  been  signed  by  all 
the  parties  thereto  in  the  presence  of  the  attesting  witnesses, 
or  that  the  witnesses  should  have  heard  the  authority  given 
to  others  by  the  parties  to  sign  for  them.    And 

tith.  That  to  be  a  constructive  presence,  Cassa  Miller  must 
have  been  in  view  of  the  parties  and  witnesses  at  the  time  of 
the  execution  of  the  instrument,  and  the  witnesses  must  have 
heard  the  authority  given  for  the  signing. 

All  of  which  requests  to  charge,  his  Honor,  Judge  Flsmin o, 
refused ;  and  instead  thereof  did  charge,  inter  alia : 

1st  That  others  than  the  subscribing  witnesses  to  a  deed, 
may  prove  the  authority  given  to  a  third  party  for  its  execu* 
tion. 

2d.  That  the  authority  given  by  one  to  another  to  sign  a 
deed  may  be  proved  by  others  than  the  attesting  witnesses 
to  the  deed. 

dd.  That  it  was  not  necessary  for  Cassa  Miller,  after  au* 
thorizing  her  brother  to  sign  her  name  to  the  contract,  to  be 
herself  in  view  of  the  other  parties  and  witnesses ;  nor  for 
the  attesting  witness  to  hear  the  authority  given ;  nor  for  her 
to  have  seen  the  signing.    And 

4th.  That  it  was  not  necessary,  under  the  peculiar  circum- 
stances of  this  case  as  disclosed  by  the  testimony,  for  John 
Miller's  authority  to  sign  his  sister's  name  to  be  in  writing 
or  to  have  been  given  in  the  hearing  of  the  subscribing  wit- 
nesses. 


SAVANNAH,  JUNE  TERM,  1857.  413 


Reinhart  vs.  Miller. 


Whereupon  the  cause  was  submitted  to  the  jury,  and  a 
verdict  found  for  defendant 

And  counsel  for  plaintiff  now  moves  for  a  new  trial,  on  the 
following  grounds,  to  wit : 

1st  That  his  Honor,  Judge  Plemtno,  erred  in  the  several 
charges  and  refusals  to  charge  above  stated 

2d  That  he  erred  in  admitting  said  marriage  contract  in 
evidence,  without  having  the  party  introducing  it  to  explain 
the  interlineations  apparent  upon  its  face ;  and  in  holding 
that  the  law  presumed  the  interlineations  to  have  been  made 
before  the  execution  of  the  deed,  and  that  it  was  incumbent 
on  the  party  attacking  the  deed  to  show  the  contrary. 

3d.  That  he  erred  in  refusing  to  admit  the  testimony  of 
Charles  L.  Holmes,  who  was  offered  to  prove  that  he  had  had 
a  conversation  with  Alexander  M.  Wright,  now  deceas- 
ed, shortly  after  the  marriage  of  Mr.  Reinhart  and  Miss  Miller, 
and  before  the  commencement  of  any  suits,  for  the  property 
embraced  in  said  contract,  and  that  Wright  told  him  he  was 
a  subscribing  witness  to  the  contract 

4th.  That  his  Honor  erred  in  stating  in  the  hearing  of  the 
jury,  that  if  it  was  proven  that  Cassa  came  to  the  door  while 
dressing  and  told  her  brother  to  sign  for  her,  it  was  a  stiffident 
presence;  and  that  as  it  was  in  evidence,  that  she  had  said 
she  would  not  marry  plaintiff  unless  he  signed  the  instru- 
ment, and  it  being  admitted  that  they  did  marry,  it  raised  a 
strong  presumption  that  the  contract  was  executed  btfore 
marriage;  because  these  were  qifestions  of  fact,  and  should 
have  been  left  to  the  finding  of  the  Jury  without  any  ex- 
pression of  opinion  from  his  Honor,  as  to  what  had  or  had 
not  been  proven. 

5tb.  That  his  Honor  erred  in  refusing  plaintiff's  motion  for 
a  continuance,  sought  on  the  imperfect  execution  of  interro- 
gatories, if  he  did  so,  on  the  ground  that  the  exceptions  to 
the  suflScieiicy  of  the  answers  and  to  the  manner  of  execu- 
ting the  interrogatories,  came  too  late;  as  plaintiff  not  hav- 
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ing  introducedy  or  offered  to  iDtroduce,  any  tesUauny,  and 
not  having  opened  his  case  to  the  jury,  did  not  consider  tbd 
case  before  them. 

6th.  That  the  Ferdict  is  contrary  to  evidence,  and  to  the 
principles  of  justice  and  equity. 

The  Court  overruled  the  motion  for  a  nevr  trii^l,  and  plain- 
tiff excepted. 

Y.  J.  AndebsoN;  for  plaintiff  in  error. 
W.  B.  &ATTLD£Xy  for  defendant  in  error. 

Bf/  the  Court — McDonald,  J.  delivering  the  opinion. 

This  bill  of  exceptions  throws  upon  this  Court,  pressed  as 
it  is  for  time,  and  oppressed  by  labor,  to  look  through  the  en- 
tire record,  to  search  out  the  errors  complained  o^  when  ac- 
cording to  the  statute,  the  errors  should  be  plainly  and  dis- 
tinctly set  forth;  and  I  will  add,  according  to  my  eonsCmc- 
tion  of  the  Act,  should  be  as  methodically  set  forth  as  they 
formerly  were  in  the  assignment  of  errors,  which  is  now 
done  away. 

The  first  exceptions  apparent  in  this  record  aee,  that  there 
were  interlineations  apparent  upon  the  face  of  the  marriage 
contract  offered  in  evidence,  and  on  that  account  the  defisad- 
ant  objected  to  reading  it  in  evidence  until  they  were  «c* 
plained. 

2d.  That  there  was  no  writing,  under  hand  and  seal,  to 
Miller  from  his  sister  authorizing  him  to  execute  the  con* 
tract,  and  it  was  not  done  in  her  presenca 

3d.  That  the  contract  was  not  recorded  in  the  county  of 
the  husband's  residence. 

[1.]  The  decision  of  the  Court  overruling  these  objections 
to  the  evidence  is  excepted  ta 

In  regard  to  the  first,  the  nature  of  the  interlineations  dees 
not  appear  in  the  record,  yhether  tiiey  altered  the  instnimenl 
in  a  material  part  or  not    That  was  a  matter,  however,  to-^be 
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refetred  to  the  juiy,  and  whedier  tbe  alteratioDs  were. made 
since  the  execution  of  the  instrament,  and  Tirhether  tfiey 
found  contrary  to  evidence  in  that  respect,  w%  cannot  tell,  as 
the  interlineations  may  hare  been  of  such  a  description^lbat 
there  was  no  temptation  to  the  party  to  make  them. 

[2.]  John  Miller  signed  his  sister's  name  to  the  contract. 
It  is  not  signed  as  agent 

A  stranger  may  seal  a  deed,  ^  by  the  allowsmoe  •or  com- 
mandment  precedent,  or  agreement  subsequent,  of  him  that 
is  to  seal  it^  before  the  delivery  of  it,  and  it  is  as  well  as  if 
the  party  did  seal  it  himself."  1  Sh^,  Touch.  57.  The  evi- 
dence wfis  express  as  to  the  ^commandment  precedent  to  the 
delivery'^  by  the  party  who  was  to  sign  it  Her  brother  went 
to  ihe.door  of  the  room  where  Cassa  Miller  was  dressing,  and 
requested  her  to  sign  the  contract  He  must  have  had  it 
with  him.  She  authoriaed  him  to  sign  her  name.  It  was 
signed  near  the  yard  on  the  gate*post  and  under  circumstan- 
ces which  warranted  the  Court  to  anbmit  the  contract  and 
the  evidence  to  the  jury. 

[a]  The  Act  in  regard  to  recording  marriage  settlementa 
was  intended  for  the  exclusive  benefit  of  &ona.^(fe  purchasers 
ajid  creditora  The  instrument  is  valid  between  the  partiea 
For  ihe.  reason  already  assigned,  the  first  request  of  plainlsff 
Oiight  not  to  have  been  giwn  in  eh^xge  to  the  jury. 

[4»]  There  was  no  ground  for  the  second  request  Thia 
was  an  action  of  trover  for  the  recovery  of  n^roes^  Tbe 
de^  was  goed  without  a  witness  ier  the  personalty.  It  was 
also. admissible  in  evidence,  whether  recorded  or  not,  if  tbs 
eseeulion  was  proven. 

{5.']  There  was  no  occasion  for  a  retification  in  this  c|ise 
of  any  sort,  under  the  view  we  have  taken  of  it  It  was 
Cassa  Miller's  own  act,  performed  by  her  brother^  by  her  com*> 
mand.  But  had  a  ratification  been  necessary,  it  was  ratified 
by  the  act  of  the  party.  Tbe  instsum^t  was  proven  to  hasve 
been  execttlt^  Cassa  Miller  had  declared  that  she  wosild 
not  marsy  Aeinhact  undl  be  did  Execute  it    She.  did  jma^ 
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ry  him.    From  these  facte  it  must  be  inferred  that  the  deed 
had  been  executed  before  the  marriage,  and  that  she  knew  it 

[6.]  There  is  no  authority  for  saying  that  all  sealed  instru- 
mente  must  be  signed,  sealed  and  delivered  in  the  presence  of 
two  witnesses.  It  is  true  in  regard  to  conveyances  of  land 
and  donations  of  slaves  under  our  statutes  and  judicial  de- 
cisions, but  it  does  not  go  beyond. 

.  [7.]  In  this  case  negroes  alone  were  the  subject  of  litiga- 
tion, but  if  the  land  also  had  been  in  controversy,  there  was 
no  necessity  for  further  proof  to  send  the  contract  to  the  jury. 
If  the  subscribing  witness  to  an  instrument  denies  or  foigete 
his  attestation,  circumstances  may  be  resorted  to  for  proof  of 
ite  execution.  4  Wendell  282 ;  Jackson  vs.  Chrisinum  8 ; 
The  King  vs.  The  inhabitants  qf  Longor^  4  Bam.  ^  Adol  647. 
The  attesting  witnesses  to  the  marriage  contract  differ  in  their 
testimony  in  this  cai^e  in  regard  to  the  attestation.  One  of 
the  witnesses  could  not  write.  He  testifies  that  Alexandw 
M.  Wright,  when  the  contract  was  executed,  waji  two  or  three 
yards  from  them,  in  the  door  yard,  and  that  he  did  not 
sign  it 

Lewis]Beacham,  the  other  witness,  could  write,  and  testi- 
fies to  the  execution  of  the  instrument  and  to  his  own  signa- 
ture, and  to  the  contents,  but  yet  says  that  he  believes  Wright 
was  a  subscribing  witness,  but  may  be  mistaken.  He  does 
not  even  recollect  that  Gay  was  present  or  a  witness,  nor  does 
he  remember  that  his  name  was  to  the  contract  when  he 
signed ;  and  still  Gay's  name  is  directly  above  his  on  the 
instrument,  and  Wright's  name  does  not  appear.  The  evi- 
dence of  Davis,  in  this  state  of  things,  that  he  had  heard 
the  plaintiff  say  that  he  had  a  marriage  contract  with  his 
wife,  was  entitled  to  great  consideration  as  evidence  of  its 
due  execution. 

[&]  Whether  the  witnesses  knew  of  the  authority  of,  or 
direction  to  Miller  to  sign,  has  nothing  to  do  with  the  validir 
ty  of  the  contract  If  he  was  directed  to  sign  it,  and  signed 
agreeably  to  the  direction,  in  such  manner  as  to  spake  bis 
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signing  a  valid  execution  of  it,  it  was  suflScient  But  these 
things  should,  of  course,  have  been  made  out  on  the  trial,  by 
either  direct  or  circumstantial  proof,  and  the  circumstances 
testified  to  by  the  witnesses  were  before  the  jury. 

[9,]  The  proof  proposed  to  be  made  by  Charles  L.  Holmes, 
was  hearsay  evidence.  What  Wright  said  could  not  affect 
the  interest  of  either  party. 

[10.]  What  the  presiding  Judge  stated  in  the  hearing  of 
the  jury,  and  which  is  set  forth  in  the  fourth  ground  of  the 
motion  for  a  new  trial,  was  said  necessarily  in  deciding  a 
motion  made  by  counsel  to  reject  the  marriage  contract  as 
evidence,  on  the  ground  that  its  execution  had  not  been  pro- 
ven. 

The  fifth  ground  of  the  motion  for  a  new  trial,  was  over- 
ruled by  the  Court  below,  because  it  did  not  truly  state  the 
ground  of  the  decision.  The  motion  for  a  continuance,  and 
the  grounds  on  which  it  was  made  are  not  set  forth  in  the 
record.     It  ism  conditional  exception. 

We  think  that  the  verdict  of  the  jury  was  warranted  by 
the  evidence,  the  equity  and  justice  of  the  case,  and  that 

the  judgment  of  the  Court  below  must  therefore  be  affirmed. 

• 

Judgment  affirmed. 


No.    3. — William  Adams,  plaintifi*  in  error,  vs.  The  Gov- 
EBKOR  OF  THE  Statis  OF  GEORGIA,  defendant  in  error. 

[1.]  A  recogpiizance  of  bail  in  a  criminal  case  may  be  good,  altbongh  it  does  not 
eontam  a  recluU  that  tlie  prmcspal  was  arretted,  that,  he  "waa  examined,  tfaM 
hn  waa  "convicted"  on  that  eiamination,  and  that  an  order  for  bail  waa 
made. 

[2.]  James  Adams  assaulted  Robert  Frank,  and  cut  him  with  a  knife ;  Adams 
then  entered  into  a  recognisance  containing  a  condition  to  appear  at  the  next 
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(proper)  Court,  "  to  answer  such  matteci  an"  should  "be  thea  and  there  charg- 
ed against  him  by  Robert  Frank,  concerning  an  assault  and  battery  commit- 
tedby  hinif  the  said  James  Adams,  on  the  said  Robert  Frank,  and  not  thence 
4af  art  withput  leave  of  the  Court."  Afterwdsi  Frank  di^  of  the  cimit«. 
An  indictment  for  murder  was  found  against  Adams.  He  failed  to  appsiar> 
Held,  That  the  condition  of  the  recognizance  was  broken. 

[8.]  In  a  recognizance  of  bail  in  a  criminal  case,  the  omission  of  a  statement 
that  the  ofieace  was  committed  in  the  State,  does  not  p0r  se,  render  tLe  w^ 
cognizance  void. 

[4.]  The  charge  of  the  Court  is  to  be  taken  in  reference  to  the  sufesie«t  to  .winch 

it  relates. 

[5.]  If  at  the  time  a  Justice  of  the  Peace  admits  an  assailant  to  bail,  the  assail- 
ed party  is  still  alive,  and  the  Justice,  believing  the  offence  not  to  amount  to 
more  than  an  assault  and  battery,  admits  the  oifender  to  bail,  the  recogniaance 
is  not  void,  although  the  assailed  party  may  afterwards  die  .of  the  wounds 
inflicted  by  the  assailant. 

Scire  FciciaSy  to  forfeit  recognizance^  in  Columbia  Superior 
Court    Tried  before  Judge  Holt,  at  September  Term,  1856. 

This  was  a  scire  facias  issued  at  the  instance  and  suit  of 
the  State,  against  James  C.  Adams  principal,  and  William 
Adams  security,  upon  a  recognizance  alleged  to  hare  been 
forfeited  The  principal,  Jamei^  C.  Adams^  had  been  arrested 
under  a  warrant  issued  upon  the  oath  of  Robert  Frank:, 
for  an  assault  and  battery  committed  upon  said  Frank.  Up- 
on being  brought  before  the  Justice  of  the  Peace,  he  entered 
into  recognizance  with  William  Adams  as  his  security,  to  ap- 
pear at  the  next  Superior  Court  for  Columbia  county,  <*  to  an- 
swer such  matters  as  shall  be  then  and  there  charged  against 
him  by  Robert  Frank  concerning  an  assault  and  battery  com- 
mitted by  him,  the  said  James  Adams,  on  the  said  Robert 
Frank,  and  do  not  thence  depart  without  leave  of  said  Court^ 
This  recognizance  is  dated,  13th  December,  1851:  On  the 
24th  December,  thereafter,  Frank  died  of  the  wounds  in- 
flicted by  Adams  in  said  assault  and  battery.  At  the  Mareb 
Term,  1850, -of  the  SuperkwOotiityan  iinlictiiMnliin^iiBindcr 
was  handed  out  by  the  Attorney  General,  and  a  true '  Bfll 
found. 

The. defendant  ftaledto  appearjuad  answer. .ib!a.e)My(fe#f 
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murder,  and  this  scire  facias  was  issued  to  forfeit  his  recogni* 
zance. 

The  surety,  William  Adams,  was  alone  served|  who  ap- 
peared and  pleaded : 

1st  A'tf/  tid  record. 

2d.  Duress. 

dd.  That  his  principal  had  never  been  charged  with  -ar 
called  on  to  answer  the  offence  of  assault  and  battery  in 
proper  and  legal  form  made. 

4th.  That  the  bond  was  void,  and  there  could  be  no  for- 
feiture thereof,  so  as  to  charge  the  surety. 

All  the  evidence  offered  was  the  original  affidavit,  warrant 
and  recognizance;  the  indictment  which  was  for  murder  on- 
•  ly  \  the  order  forfeiting  the  recognizance  and  the  following  ex- 
tract from  the  scire  facias,  viz :  "  On  which  said  24th  day  of 
December,  in  the  year  aforesaid,  (meaning  aforesaid  in  said 
trae  bill,)  and  in  said  county,  the  said  Robert  Frank,  of  the 
said  mortal  wound  died ;  and  whereas  the  said  assault  and 
battery  and  cutting  with  a  knife  aforementioned  in  said  affi- 
davit, warrant  aud  recognizance  are  the  same,  with  those 
charged  in  said  true  bill,  and  the  said  murder  the  result 
thereof:" 

After  argument  by  counsel,  the  Court  charged  the  jury 
that  they  must  find,  from  the  evidence  before  them,  that  tfie 
principal,  James  C.  Adams,  was  arro  led,  a  preliminary  ex- 
amination bad,  a  eonviction  of  the  cliaige,  and  an  mder  for 
bail,  before  they  could  find  against  the  surety ;  but  that  the 
jury  might  infer  from  all  the  papers  an  1  firom  the  fact  tlMil 
the  bond  was  giveUi  tfiat  all  said  pre-requisites  had  been  oom- 
plied  with  or  waived.  The  Court  further  diaiged  the  juiy 
that  there  was  a  legal  forfeiture  of  the  bond,  if  it  was  shovn 
that  an  utdictment  for  murder  bad  been  found,  and  the  pein- 
cipal  had  failed,  when  called,  to  af^^ear  and  answer  Ae  same, 
and  that,  in  every  charge  of  murder,  there  is  indoded  a 
cbaige  of  assault  and  battery.    The  Court  fiirther  eluaged 
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the  jury  that  the  recognizance  must  show  upon  its  (see  that 
the  principal  stood  charged  with  or  was  required  to  answer 
to  some  o^ence  against  the  law  of  Georgia. 

The  Court  declined  to  charge  the  jury,  as  requested  in  wri- 
ting by  defendant's  counsel,  that  there  was  no  forfeiture  of 
the  bond,  unless  it  was  shown  that  a  charge  of  assault  and 
battery  had  been  made,  and  made  by  Robert  Frank.  The 
Court  declined  to  chaise,  being  in  like  manner  requested, 
that  the  bond  must  stand  or  fall  by  itself,  and  that  it  must 
show  within  itself  every  thing  necessary  to  authorize  the 
Magistrate  to  take  it  The  Court  declined  to  charge,  being  in 
like  manner  requested,  that  if  the  jury  found  that  the  offence, 
with  which  James  C.  Adams  was  charged,  resulted  in  homi- 
cide, the  Magistrate  had  no  authority  to  take  the  bond,  and 
that  it  was  therefore  void.  The  Court  declined  to  charge,  be- 
ing in  like  manner  requested,  that,  if  the  original  affidavit 
cfaa^d  only  an  assault  and  cutting  or  stabbing,  the  bond  ior 
assauh  and  battery  was  void. 

The  Court  did  charge  the  jury  that  the  bond  would  be  le- 
gally forfeited  by  the  departure  of  the  principal  without  leave 
of  the  Court,  and  that  there  was  a  charge  of  a  specific  offence 
stated  in  the  bond. 

The  jury  returned  a  verdict  for  the  plaintiff  in  Scire  Facias 
fbrthe  amount  of  the  penalty  of  the  bond — one  thousand  dol- 
lars. 

Whereupon,  before  tii  *  adjournment  of  said  Court,  counsel 
for  the  defendant,  William  Adams,  moved  the  Court  for  a 
new  trial  on  the  following  grounds: 

l8t  Because  the  verdict  was  contrary  to  law,  evidence,  the 
weight  of  evidence,  and  without  evidence. 

Bd.  Becaiise  the  verdict  was  contrary  to  the  charge  of  the 
Court  in  this,  that  the  Court  chai^d  the  jury  that  they  must 
find,  from  the  evidence  before  them,  that  the  principal,  James 
C.  Adams,  was  arrested,  a  preliminary  examination  had,  a 
conviction  of  the  chai^,  and  an  order  for  bail,  of  which  facts 
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there  was  no  evidence  whatever,  nor  was  there  any  evidence 
of  any  waiver  of  such  arrest,  examination,  conviction  and 
order. 

3d.  Because  the  Court  erred  in  charging  the  jury  that  they 
might  infer,  from  all  the  papers  and  from  the  fact  that  the 
bond  was  given,  that  all  said  pre-requisites  had  been  com- 
plied with  or  waived. 

4th.  Because  the  Court  erred  in  chai^ng  the  jury  that 
there  was  a  legal  forfeiture  of  the  bond,  if  it  was  shown  that 
an  indictment  for  murder  had  been  found,  and  the  principal 
had  failed,  when  called,  to  appear  and  answer  the  samei 

5th.  Because  the  Court  declined  to  charge,  as  requested  by 
defendant,  that  there  was  no  forfeiture  of  the  bond  unless  it 
was  shown  that  a  charge  of  assault  and  battery  had  been 
made,  and  made  by  Robert  Frank. 

6th.  Because  the  Court  declined  to  charge,  as  requested  by 
defendant,  that  the  bond  must  stand  or  fall  by  itself,  and  that 
it  must  show  within  itself  every  thing  necessary  to  authorise 
the  Magistrate  to  take  it 

7th.  Because,  while  the  Court  charged  the  jury  that  the 
recognizance  must  show  a  charge  of  some  offence  against  the 
law  ol  Georgia,  they  found  for  plaintiff  notwithstanding  the 
bond  did  not  state  the  offence  to  have  been  committed  any 
where  in  the  Stata 

8th.  Because  the  Court  charged  the  jury  that  the  bond 
would  be  legally  forfeited  by  the  departure  of  the  principal 
without  leave  of  the  Court 

9th.  Because  the  Court  chained  the  jury  that  there  was  a 
chai^  of  a  specific  offence  stated  in  the  bond. 

lOth.  Because  the  Court  charged  the  jury,  that,  in  every 
chaige  of  murder,  there  is  included  a  charge  of  assault  and 
battery. 

11th.  Because  the  Court  declined  to  chaige,  as  requested 
by  defendant,  that  if  the  jury  found  that  the  offence,  with 
which  James  C.  Adams  was  charged,  resulted  in  homicide, 
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the  Magistrate  had  no  authority  to  take  the  bond,  and  that  it 
'W9B  therefore  void. 

12th.  Because  the  Court  declined  to  charge,  as  req II  stedby 
defendant,  that,  if  the  original  afiSdavit  charged  only  an  as- 
sault aud  cutting  or  stabbing,  the  bond  for  assault  and  bat- 
tery was  Toid. 

13th.  Because  the  verdict  was  contrary  to  the  chai^  of 
the  Court 

It  was  consented  and  agreed  between  counsel  for  the  par* 
ties  tlutt  a  brief  of  the  testimony  should  be  filed  in  vacation, 
and  that  the  argument  should  be  heard  at  chambeis,  and  an 
Older  was  passed  that  the  motion  operate  as  a  aopersedeas 
until  the  further  order  of  the  Court  After  argument  by 
counsel,  the  Court  at  March  Term  1S57  of  the  Superior  CoutC 
of  Columbia  County,  overruled  the  motion  (or  a  new  tnaL 
•Wiher^upon,  th^  defeudam  exaqpts,  and  says  that  the  said  nt- 
•liug  and  deeision  was  enoneoas  upon  each  and  aU  the 
grounds  taken  in  the  motion  for  new  ithkL 

MuLsas  &  Jacksov,  for  ^aim^  in  error* 

William   R.   McLaws,  Attorney    General'^    and    J.   G. 
Snead  &  Son,  for  defendant  in  error. 

Sjjf  the  Court. — BsimiNO,  J.  delivering  the  opinion. 

Was  the  Court  right,  in  oTemiHng  the  motion  for  a  new 
trial? 

The  second  and  third  grounds  of  the  motion,  will  be  taften 
together. 

[1.3  It  was  not  necessary  to  make  the  recognisance  good, 
that  the  principal  should  have  been  arrested,  that  there  should 
have  been  a  ^preliminary  examination  had,  a  cotrvertio^i  of 
the  churg^,  and'  an  order  ttift  balL^ 

•    *^Tc  Is  said  that  it  is  safe*  to  state/'  '(tin  tfie  ndftiffitt^) ' « ttkU 
the  party  has  been  chaiged  on  oath,  but  this  is  not  necessary; 
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Ibr  tt  has  be^n  resolved,  that  a  commitment  for  treason  or  for 
suspicion  of  it,  without  setting  forth  any  particular  ae^ti^ 
tion  or  ground  of  suspicion  is  valid.  And  it  was  recently 
decided,  not  to  be  necessary,  because  a  commitment  may  bfe 
Bupervi^itm  and  then  no  oath  is  requisita'^  1  Chitfy  Cr, 
Law,  110  ;  (Mar,)  and  see  the  form  of  a  recognizance,  1 
^reh.  Cr.  PI  56. 

Now,  certainly  the  recognizance  of  bail,  which  is  the  ats 
euBed  party's  own  chosen  substitute  for  the  commitment,  need 
not  state  more  than  the  commitment  need  state. 

1,  Admit  therefore,  that  the  jury  did  find  against  tMs 
charge,  the  faet  is  of  no  consequence. 

Thi»  ditfpmes  of  both  of  these  grounds.  It  may  be  rfe- 
Marked,  however,  in  reference  to  the  last  of  the  two^  that  tia 
the  lattice  had  jurisdiction,  it  is  to  be  presumed  that  every*- 
Ifatng  happened,- necessary  to  make  his  action  regnlar. 

The  fifth  ground  of  the  motion  is,  <* because  the  Court  erred 
iO'cbarging  the  jury  that  there  l^asa  legal  forfeiture  of  thb 
bond,  if  it  was  shown  that  an  indictment  for  murder  had 
b6Mi  fonnd^  and  the  principal  had  failed,  when  called,  to  ap- 
pear and  answer  the  sama" 

The  condition  of  the  recognizance  was,  that  the  principal 
should  appear  at  4!)ourt '  to  answer  such  matters  as^'  should 
be  ^  charged  against  him  by  Robert  Frank,  concerning  an 
assault  and  battery  committed  by  him  the  said  James  Ad- 
aon,  on  the  said  Robert  Frank,  and"  should  ^  not  depart 
thence  without  leave  of  said  Court" 

The  prindpal  was  to  appear  at  the  Court  and  not  depart 
temit^  wiihaui  the  leaoe  of  the  Oowrt  This  was  a  part  of 
the  condition ;  and  9ach  a  part  is  usual  in  the  condition  of 
such  recognizances.     Sea  form. — Jiteh.  (Suprcu) 

Now,  some  effsot  is  to  be  given  to  this  part  of  the  condition, 
sai  the  most  restricted  eieet  that  can  be  given  to  it,  doubt- 
less^ is^  to  make  it  require  the  priiieipal  to  attend,  upon  th^ 
OoarlyiiBdi, -at  leasts  the  whole  of  his  liabilities  to  the  critH'- 
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inal  law  for  his  osmouU  and  baitery  ^  Frwfik  has  been  sftU 
Ufied. 

This  much  effect  then,  ve  think,  ought  to  be  given  to  this 
part  of  the  condition. 

Was  it  among  his,  the  principal's,  liabilities  to  the  criminal 
law,  for  his  assauU  and  battery  of  Frank,  that  he  might  be  in- 
dicted for  the  murder  of  Frank  ?  Most  certainly.  Death,  it 
was  certain,  might  result  firom  the  assault  and  battery,  although 
it  had  not  done  so,  when  the  condition  was  entered  into :  the 
assault  and  battery  might  have  had  malice  for  its  motive.  It 
was  certain  that  if  both  of  these  things  should  concur,  the 
assault  and  battery  would  enlaige  itself  into  a  murder.  He 
was  liable  to  the  criminal  law,  for  whatever  the  assault  and 
battery  might  enlaige  itself  into.  He  undertook  by  the  con- 
dition of  his  bond,  (so  we  construed  it,)  to  attend  upon  the 
Court,  until  ail  his  liabilities  growing  out  of  the  assault  and 
battery  should  be  satisfied.  Therefore,  he  undertook  to  at- 
tend until  his  liability  to  the  indictment  for  murder  should 
be  satisfied,  for  that  is  an  indictment  founded  on  the  assauk 
and  battery,  that  being  such,  that  the  beaten  party  after  a 
while,  died  of  it 

He  failed  to  attend  on  the  Court  to  answer  to  this  indict- 
ment   In  this,  therefore,  he  broke  the  condition  of  his  bond. 

[2.]  It  is  not  true,  then,  that  the  Court  erred  in  chaiging 
the  jury,  that  there  was  a  forfeiture  of  the  bond,  if  an  indict 
ment  for  murder  had  been  found,  and  the  principal  had 
failed  to  appear. 

The  sixth  ground  is,  ^  because  the  Court  declined  to  charge 
as  requested  by  defendant,  that  the  bond  must  stand  or  bH 
by  itself,  and  that  it  must  show  within  itself,  every  thing  ne- 
cessary to  authorize  the  magistmte  to  take  it" 

The  meaning  of  this  request  is,  that  the  bond  ought  to  con- 
tain a  recital  of  the  matters  mentioned  in  the  second  ground, 
viz :  a  recital,  that  the  principal  ^  was  arrested,''  tte.  But  a  r»- 
cognizance  may  be  good,  even  though  no  such  matteis  as 
these,  ever  existed    See  what  was  said  on  the  second  ground 

As  to  the  seventh  ground : 


SAVANNAH,  JUNE  TERM,  1857.  4S5 


Adams  vs.  The  Govomor  of  the  State  cf  (TeorgfC 


[3.]  There  is  no  law  that  says,  that  a  recognizance  of  bail 
is /void,  if  it  does  not  r«cite  that  the  oflfence  was  coiQo^itted  in 
the  SUaie. 

The  eightii  ground  may  be  treated  as  disposed  of  by  what 
was  said  of  the  fourth  ground. 

What  law  is  there,  that  was  violated  by  the  charge  of  the 
•Court  r^cred  to  in  the  ninth  ground  ? 

[4.]  As  to  the  tenth  ground :  Every  charge  of  a  Court,  like 
every  other  written  or  spoken  thing  must  be  taken  secundum 
mAjectiwi  materianu  The  subject  which  this  Court  had  be- 
fore it,  was  murder  by  cutting  with  a  knife,  not  murder  by 
giving  arsenic.  And  every  murder  by  cutting  with  a  knife, 
4i^es  include  an  assault  and  battery. 

Besides,  suppose  the  jury  had  understood  the  Court  as  in- 
tending to  say,  that  murder  by  poison  includes  an  assault 
And  battery,  what  harm  could  it  have  done  ?  Would  the 
new  trial  act  of  1654,  (Acts,  4t>,)  have  to  be  so  construed  as  to 
include  such  a  case  ? 

[5.]  As  to  the  eleventh  ground.  At  the  time  when  the 
Justice  acted,  the  man  cut  with  the  knife  had  not  died.  The 
efience  therefore,  as  it  was  at  that  time,  could  not  be  murder. 
The  Justice  had  jurisdiction  to  look  into  the  affair.  He  did 
look  into  it,  and  considered  the  offence  an  assault  and  batte- 
ry. And  what  he  in  the  exercise  of  his  jurisdiction,  consid- 
ered the  offeuce  to  be  at  that  time,  the  offence  is  to  be  consid- 
eied  as  having  been  at  that  time,  notwithstanding,  that  the 
offence  afterwards  developed  itself  into  one  of  a  higher  grade 
than  that  of  an  assault  and  battery. 

The  jurisdiction  of  a  Justice,  is  to  be  determined  by  what  is 
the  stale  of  things  at  the  time  when  be  acts^  not  by  what  is 
tiieif  slate  afterwards. 

There  is,  manifestly,  nothing  in  the  twelfth  ground. 

Nor  do! we  tfaiak  that  there  is,  in  the  first,  and  thirteenth. 

Upon  the  whole,  theuefore,  we  aflirm  the  judgment  refus- 
ing <be  new  trial 

Judgment  affirmed. 

VOL.  XXII  30. 
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No.  4. — David  B.  M.  Shjbppabd,  plaintiff  in  error^  tu;.  Wil- 
liam A.  Shsppabd,  e/  oL  defendants  in  enor. 

« 

A  marriage  being  in  contemplation  between  David  B.  M.  8.,  and  Maiy.  J.  M.^ 
it  was  **  covenanted  and  agreed"  by  him,  on  the  one  part,  and  her  and  certain 
persons  as  her  trustees,  on  the  other, — That  the  right  to  the  property  then 
held  by  her,  or  that  might  afterwards  come  to  her,  should  ^'lorever  xienuili  in 
her,"  by  whatsoever  name  she  might  assume,  "  and  to  the  issue  of  her  body 
forever ;"  that  no  part  of  the  property  should  ever  be  subject  to  any  debt  of 
his;  that  he,  with  her,  should  enjoy  the  profits  of  the  property  during  her 
life;  "she  reserving  to  herself  the  right  in  all  casee,  with  the  ooaeeat  o£  the 
tmstees,  to  sell,  bargain,  grant,  or  convey,  either  by  deed,  will,  or  otherwise,'* 
nay  part  of  the  property ;  and  that  if  she  should  "die  intestate,  and  without 
issue,*'  the  property  was  to  be  divided  into  halves,  one  of  which  was  fo  go 
to  him,  the  other  in  equal  parts  to  her  mother  and  the  children  of  her  sister, 
Elisabeth  G.  M. 

The  marriage  took  place ;  she  had  three  children ;  she  died  intestate. 
SM,  That  these  children  took  the  property  in  preference  to  David  B.  M.  8. 

In  equity,  in  Liberty  Superior  Court  Dedsion  on  demur- 
rer, by  Judge  Fleming,  at  chambers,  14th  May,  1857. 

This  bill  was  filed  by  William  A.  Sheppard,  David  W. 
Sheppard,  and  Rosa  E.  Sheppard,  minor  children  of  David 
B.  M.  Sheppard,  by  Simon  A.  Fraser,  their  next  friend^  against 
the  said  David  B.  M.  Sheppard,  administrator  of  Mary  £• 
Sheppard,  deceased,  late  wife  of  said  defendant,  and  the 
mother  of  complainants. 

The  bill  alleges  that  the  defendant,  and  their  mother,  then 
Mary  J.  Martin,  on  or  about  the  11th  of  May,  1843,  in  con- 
templation of  a  marriage  then  about  to  be  solemnized  be- 
tween them,  made  and  executed  a  marriage  settlement,  by 
which  they  covenanted  and  agreed  that  the  right  and  title  to 
the  estate  then  held  by  said  Mary  J.  should  forever  remain  in 
her,  by  whatever  name  she  might  assume,  and  to  the*issae 
of  her  body  forever ;  and  also  all  property  that  she  might 
thereafter  possess  or  obtain  by  will,  deed,  or  otherwise  |  that 
it  was  further  covenanted  and  agreed  that  the  said  defeadant 
ahould  enjoy  with  the  said  Mary,  the  profits  so  long  as  she 
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riKMild  live;  she  reserving  the  right,  with  the  consent  of  the 
tnistees  named  in  said  deed,  to  sell  or  convey  by  deed,  will, 
or  otherwise,  any  portion  of  said  property. 

And  it  was  further  covenanted  and  agreed  between  the 
parties,  that  if  the  said  Mary  J.  should  die  intestate,  and  with- 
out issue,  then  the  aforesaid  property  should  be  divided,  one 
half  to  the  defendant,  her  intended  husband,  and  the  other 
half  to  be  equally  divided  between  Lauretta  Martin,  her 
mother,  and  the  children  of  her  sister  Elizabeth  6.  Mann. 

The  bill  further  alleges  that  after  the  execution  of  said 
marriage  settlement,  the  marriage  was  solemnized  between 
the  defendant  and  the  said  Mary  J.  Martin,  and  afterwardsy 
<m  or  about  the  day  of  18    ,  the  said  Mary  J. 

departed  this  life,  leaving  complainants,  who  are  her  children, 
the  issue  of  her  body,  her  surviving;  and  that  since  her 
death,  the  defendant  has  taken  out  letters  of  administration 
on  her  estate,  and  as  such  administrator,  has  taken  possession 
of  thirty  slaves,  (naming  them)  contained  in  the  said  mar- 
riage settlement,  and  all  the  other  property  belonging  to  said 
Mary  J.  mentioned  and  referred  to  in  said  settlement  The  bill 
chaiges,  that  under  said  settlement,  all  said  property  belongs 
to  complainants  as  the  children  of  said  Mary  J.,  and  they 
piay  that  the  same  be  delivered  to  them  and  that  defendant 
account  for  the  hire  of  the  negroes,  and  tiie  rents  and  profits 
of  the  other  property,  accruing  since  the  death  of  their  mother. 

The  following  is  a  copy  of  the  settlement  appended  as  an 
exhibit  to  the  bill : 

Stats  or  Georgia,  1  Whereas,  a  marriage  is  intended  to 
Liberty  County.  /  be  held  and  solemnized  between  David 
&  M.  Shepphard,  of  Chatham  county  and  the  aforesaid 
State,  and  Mary  J.  Martin  of  Liberty  county  and  State  afore- 
aaidy  and  whereas  the  said  Mary  J.  Martin  doth  now  possess 
in  her  own  right  a  considerable  property,  together  with  the 
diiid  part  of  the  undivided  estate  of  M.  M.  Martin,  her 
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brojtb^r,  now  deceased :  Now,  before  the  solemization  ol  tbe 
ilUendfid  marriage,  it  is  covenanted  and  agreed  upon  by  the. 
said  D.  B.  M.  Shejxphard,  on  his  part,  and  Mary  J.  Martiu, 
Richard  ¥.  Baker,  Win.  G.  Martin,  and  Simon  A.  Fraser, 
trustees  of  the  said  Mary  J.  Martin,  on  the  other  part,  that 
.the  right  of  title  to  said  estate  now  held  or  claimed  by  the 
\5aid  Mar}^,  shall  forever  remain   in  her,  the  said  Mary  J. 
Martin,  by  whatever  name  she  may  assume,  and  to  the  issue 
of  her  body  forever.     Also,  all  property,  whether  real  or  per- 
sonal, or  in  money,  that  the  said  Mary  may  hereafter  possess, 
or  obtain,  either  by  will,   deed,   or  otherwise,  by   whatever 
name  she  may  assume,  or  be  hereafter  railed.     And  it  is  fur- 
ther covenanted  and  agreed  upon  by  the  parties  to  these  pre- 
sents, that  no  part  of  the  estate  herein  specified  or  alluded  to, 
whether  the  same  be  real  or  personal,  or  mixed,  shall  at  any 
time  be  subject  to  any  debt  contracted  by,  or  any  judgment 
or  execution  awarded  tagainst  the  said  D.  B.  M.  Sheppard, 
prior  or  subsequent  to  the  day  of  the  date  of  these  presents. 
And  it  is  further  covenanted  and  agreed  upon  by  the  parties, 
that  the  said  D.  B.  M.  Sheppard  shall  enjoy,  with  the  said 
Mary,  the  profits  arising  from  said  property,  so  long  as  the 
said  Mary  shall  live,  she,  the  said  Mary,  reserving  to  herself 
the  right,  in  all  cases,  with  the  consent  of  the  trustees,  to  sell, 
bargain,  grant,  or  convey,  either  by  deed,  will,  or  otherwise, 
any  part  or  portion  of  said  property  that  now  is,  or  ever  after 
this  may  be  vested  in  said  Mary,  by  whatever  name  she  may 
hereafter  assume.     And  it  is  further  covenanted  and  agreed 
upon  by  the  parties,  that  if  the  said  Mary  shall  die  intestate, 
and  without  issue,  then  the  aforesaid  property  to  be  divided, 
half  to  the  said  D.  B.  M.  Sheppard,  ber  intended  husband, 
and  the  other  half  to  be  equally  divided  between  Lauretta 
Martin  her  mother,  and  the  children  of  her  sister  Elizabeth 
G.  Mann. 

In  witness  whereof  the  parties  have  hereunto  set  their 
hands  and  seals,  this  eleventh  day  of  May,  one  thousand 
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eight  hundred  and  forty-three — (interlineation  done  before 

signing.) 

DAVID  B,  M.  SHEPPARD,  L.  & 

MARY  J.  MARTIN,  L.  S. 

RICHARD  F.  BAKER,  L.  S. 

WM.  G.  MARTIN,  L.  A. 

S.  A.  FRASER,  L,  S. 

Signed  and  sealed  in  presence  of 

J.  S.  Bradwbll, 

W.  Mahtin  Frasbr, 

Samuel  Baksb. 

Duly  proved  and  recorded  the  3d  July,  1843. 

By  E.  WAY,  Cierk. 

A  true  copy  from  the  Records  of  Liberty  county. 

S.  A.  FRASER,  C.  S.  C.  L.  C 

f  Indorsed  on  Bill  of  Compknnl,) 
Seorvice  acknoAvledged.    Process   and   subpoena   waived, 
Mat^  ist,  1856. 

HARDEN  &  LAWTON,  Dtfendant's  Salmiors. 

And  afterwards,  at  the  April  Term,  in  said  year  (1856,)  of 
said  Superior  Court,  the  said  defendant,  David  B.  M.  Shep- 
pard,  administrator  as  aforesaid,  appeared  by  his  soHcitor^, 
and  filed  the  following  general  demurrer: 

Liberty  Superior  Court. 

In  Equity. — The  di  raurrer  of  David  B.  M.  Sheppard,  ad- 
rainistnitor,  &c.,  of  Mary  J.  She})pard  deceased,  defendant, 
to  the  bill  of  compl  lint  of  William  A.  Shrppard,  Rosa  E. 
Sheppard,  and  David  W.  Sheppard,  infants,  by  their  next 
friend  Simon  A.  Fraser,  complainants : 

This  defendant  by  protestation  not  confessing  or  acknow- 
ledging all  or  any  of  the  matters  and  things  in  the  said  bill 
of  complaint  contained  to  be  true  in  such  manner  and  form 
as  the  same  are  therein  and  thereby  set  forth  and  alledged, 
doth  demur  iti  law  to  the  said  bill,  and  for  cause  of  demurrer 
showeth,  that  the  said  complainants  Iiavc  not,  by  their  said 
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bill,  made  such  a  case  as  entitles  them  in  a  court  of  equity  to 
any  discovery  or  relief  from  or  against  this  defendant,  touch- 
ing the  matters  contained  in  the  said  bill,  or  any  of  such 
matters. 

Wherefore,  and  for  divers  other  good  causes  of  demurrer 
appearing  in  the  said  bill  of  complaint,  this  defendant  doth 
demur  to  the  said  bill,  and  to  all  the  matters  and  things  there- 
in contained,  and  prays  judgment  of  this  honorable  coiut 
whether  he  shall  be  compelled  to  make  any  further  or  other 
answer  to  the  said  bill :  and  he  humbly  prays  to  be  hence 
dismissed  with  his  reasonable  costs  in  this  behalf  sustained. 

HARDEN  &  LAWTON, 

DtfendanVs  Solicitors. 
Filed  this  21st  April,  1856. 

S.  A  ERASER,  Clerk 

After  argument  had,  in  vacation.  Judge  Fuucmo  ovemilep 
the  demurrer,  holding  that  complainants,  as  the  children  cmT 
said  Mary  J.  under  the  terms  and  provisions  of  the  manjage 
settlement,  were  entitled  at  her  death  to  the  whole  property 
therein  contained. 

To  this  decision,  defendant  excepted,  and  assigns  error. 

Hakdxii  &  Lawton,  for  plaintiff  in  error. 

Ward  &  Owens  ;  and  Jonss,  for  defendant  in  error. 

By  the  Court. — Bbkitiko,  J.  delivering  the  r  pinion. 

It  is  impossible  for  us  to  reverse  the  judgment  of  the  Court 
below  in  this  case,  without  overruling  Hobnes  vs.  Liptrat,  • 
Oa.  Rep.  279. 

That  case  hais  been  directly  attacked  by  the  plaintifi  im 
error;  and  it  has  indirectly  been  admitted  by  them;  and 
theiefbre  it  is  perhaps,  that  the  case  has  not  been  defisnded 
by  the  other  side. 

We  are  not  asked  to  overrule  the  casei 

We  are  but  two  of  the  three  Judges. 
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We  thereibtre,  are  not  prepared  to  entertain  the  questioiii, 
whether  the  case  should  not  be  overruled. 

If  that  case  is  not  overruled,  the  judgment  in  this,  must  be 
affirmed  \  for  that  was  a  case  in  which  the  only  person  men- 
tioned as  the  person  in  whose  &vor  the  covenant  of  the  hu«*. 
band  was  to  operate,  was  the  Wife,  and  yet  the  Court  held, 
that, the  covenant  was  fatal  to  him,  in  a  contest  between  him, 
and  the  wife's  children;  and  this  is  a  case  in  which  there  is 
just  such  a  covenant  by  the  husband,  and  in  which  there  are 
also  other  covenants  by  him,  and  it  is  a  question  by  no  means 
free  from  difficulty,  whether  those  other  covenants  are  not,  qf 
themselves,  fatal  to  the  husband's  pretensions. 

Upon  the  whole,  we  say,  that  we  cannot  reverse  the  judg  j 
ment  of  the  Court  below. 

Speaking  for  myself,  I  must  say  also,  however,  that  I  very 
much  do^bt,  Holmes  vs.  Liptrot. 

Judgment  affirmed. 


No.  5. — Charlxs  T.  Bcalb,  plaintiff  in  error,  vs.   Bnrj a- 

Km  F.  Hall,  defendant  in  error. 

(1.)  Letters  of  adaunittntion  granted  by  the  Ordiaary  to  tUe  Clerk  of  tke  8«* 
perior  Gonrty  nnder  the  2d  teetioa  of  the  Act  of  January  90th,  18S8,  do  not 
eease  with  the  expiration  of  his  term  of  office  at  Clerk. 

p.]  The  pleadings  need  not  arer  the  grounds  upon  which  an  administrator  is 
eatkM  to  the  letters,  even  if  the  letters  express  them. 

[Sw]  Eridenoe  that  a  party  conveyed  property  to  defraud  his  ereditora,  iaadmi*- 
sible  in  an  action  by  his  administrator  to  recorer  the  property  conveyed,  but 
where  there  is  an  absence  of  proof  of  creditors,  the  administrator  may  oiTer 
proof  that  the  intestate  was  induced  to  convey  by  exciting  his  fears  of  future 
embarrasaments  and  was  thus  made  the  victim  of  the  tfaudulent  ooatrivanee 
of  the  person  to  whom  the  oonveyanoe  was  made. 
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[4.}  Ko'  error,  for  tike  Ju^e  o#  the  Superior  Coait  to  refute  to  alhnr  comsel  to 
withdraw  their  anaouncemeot  thai  they  had  dosed  tlieii  case,  lor  tbe^  pur- 
pose of  enabliog  him  to  examine  further  a  witness,  who  had  been  on  the 
stand,  in  relation  to  a  matter  not  materia!  to  the  justice  of  the  case. 

[5.]  When  twoj^ieta  of  letters  of  administration,  on  the  same  estate,  to  two  dif- 
ferent persons  are  in  evidence,  and  Ibe  caee  shows  that  one  of  them  must 
hare  been  olibred  to  the  Court  only  on  application  for  an  order  to  subetitute  a 
party,  and  that  the  other  was  offered  as  proof  to  the  jury  as  the  substitated 
party*8  authority  o  sue,  and  his  title,  it  is  no  error  in  the  Court  to  charge  the 
jnry,  thoEt  tbe  latter  lettera  were  oonclnaive  evidence  of  the  administraitora* 
awthority  lO'  soe. 

[d.}  It  is  erroc  for  the  Court  to  charge  the  jury  that  nothing  had  been  shown  to 
pass  titles  to  slaves  except  bills  of  sale,  when  there  was  evidence,  however 
slight,  on  which  it  might  be  insisted  that  there  was  a  second  purchase  not 
evidenced  by  bills  of  sale. 

[7.]  it  is  not  error  in  the  Covrt  lo  reftise  to  charge  the  jury  that  in  oaae*  of 
fraud  of  both  parties,  it  will  leave  them  where  it  found  them.  In  tbe  absence 
of  fraud  in  both  parties. 

[8.]  An  instrument  of  conveyance  made  to  defraud  creditors  cannot  be  avoided 
by  the  party  making  it,  or  his  personal  representative.  ^ 

[9.]  The  Court  may  direct  the  correction  of  the  verdict  of  the  jury  in  mat- 
ters of  form. 

[10.]  No  error  for  the  Court  to  refuse  to  allow  tbe  jury  to  be  polled. 

[11.]  New  trial  refused  on  the  ground  taken  in  the  rule,  tbat  the  verdict  was 
against  law,  evidence  and  the  preponderance  of  evidence,  but  awarded  oa 
other  grounds. 

Trover,  in  Richmond  Superior  Court.  Tried  before  Judge 
Holt,  at  October  Term,  1856. 

'SJm  wa9  an  action  of  trover,  brought  of  igioally  by  O&weU 
E.  Cashin,  administratorofGazawayBetle^deGoased,  against 
Charles  T.  Beale,  for  the  recovery  of  three  negro  slaves,  al- 
leged to  be  the  property  of  the  intestate.  Cashin  was  ap- 
pointed administrator  by  virtue  of  his  office,  (Clerk  of  the 
Superior  Court,)  and  at  the  expiration  of  his  term,  tbe  suit 
was  prosecuted  by  Benjamin  F,  Hall,  who  had  been  appom- 
iedr  administrator  de  b^nis  non,  likewise  by  virtue  of  his  of- 
fice. 

The  facts  of  the  case,  and  the  points  decided  which  arose 
thereon,  will  fully  and  sufficiently  appear,  from  the  hUi  of 
exceptions  and  the  opinie»  of  the  Coort. 
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>'BiU  of  Exertions. 


The  folk>wing  is  the  bill  of  exceptions,  viz : 

Statu  op  Georgia,     1       In   the   Superior  Court,  April 
Richmond  County.      /  Term,  1857. 

Charles  T.  Beale,  plaintiff  in  error, 

vs 
Benjamin  F.  Hall,  Administrator  of 
Gazaway  Beale,  deceased,  defend- 
ant in  error. 

Be  it  Remembered,  That  at  the  October  Term,  1856,  of 
the  Superior  Court  of  Richmond  county,  there  was  called 
and  cam  j  up  for  trial  on  appeal,  the  case  of  Oswell  E.  Cash- 
in,  admiiustrator  of  Gazaway  Beale,  deceased,  against  Charles 
T,  Beale,  being  a  Common  Law  action  of  Trover  for  the 
recovery  of  three  negro  slaves,  viz :  Matt,  Buck,  and  Martha . 
the  parties  being  at  issue  before  a  Special  Jury,  the 
Court,  on  the  motion  of  plaintiff's  counsel,  and  which  was 
objected  to  by  defendant's  counsel,  allowed  plaintiff  to  amend 
his  pleading,  by  substituting  Benjamin  F.  Hall,  administra- 
tor, fife  bonis  non^  of  Gazaway  Beale,  deceased,  as  the  party 
plaintiff  in  the  case,  in  the  place  of  said  Oswell  E.  Cashin, 
without  scire  faciasj  or  other  notice  to  the  defendant — there 
being  no  motion  for  a  continuance,  on  account  of  surprise — 
and  to  which  decision  of  the  Court,  defendant's  counsel  ex- 
cepted. 

In  the  further  progress  of  said  trial,  defendant's  counsel 
excepted  to  the  plaintiff's  pleadings,  for  the  reason,  that  in 
the  declaration  it  was  not  alleged  that  Oswell  E.  Cashin  was 
the  administrator  of  Gazaway  Beale,  in  his  character  of 
Clerk  of  the  Superior  Court  of  Richmond  county,  which  fact 
appeared  from  the  letters  of  administration,  put  in  evidence 
by  plaintiff 

Further:  In  the  progress  of  said  trial,  the  plaintiff  vas  al- 
lowed to  introduce  the  parol  testimony  of  witnesses  Rhodes 
and  Greenwood,  which  went  to  show,  that  tlie  deeds  relied 
upon  by  the  defendant,  were  not  what  they  purported  to  be, 
to- wit:  absolute  bills  of  sale,  but  that  they  were  intended  to 
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protect  the  property  of  Gazaway  Beale  from  the  daims  of 
his  creditors,  to  which  defendant  objected;  which  objection, 
as  well  as  a  subsequent  one,  that  the  Court  would  rule 
out  and  withdraw  all  such  testimony  from  the  consideration 
of  the  jury,  was  overruled  by  the  Court;  counsel  for  de- 
fendant excepting. 

In  the  further  progress  of  the  trial  of  said^case,  defendant's 
counsel  moved  the  Court  to  be  allowed  j  to  recall  his  an- 
nouncement that  he  had  closed  his  case,  in  order  to  prove 
the  fact,  by  the  witness  Simpson,  that, "  at  the  time  drfen- 
dant  paid  Oazaway  Beale  Jive  hundred  dollar  a ^  both  the 
BeaJea  being  present^  the  dtfendant  asked  Simpson^  whether 
the  tit k  papers  he  already  hcui  would  do  f  and  Simpson  told 
him  ttiey  would!^  The  application  to  the  Court  having  been 
made,  on  the  opening  of  the  Court,  the  next  morning  afier 
the  announcement,  and  before  the  argument*on  the  facts  had 
commenced,  counsel  for  the  defendant  stating  in  their  place, 
that  they  were  not  aware  of  the  fact  sought  to  be  proved 
until  after  the  announcement  was  made:  which  motion  was 
overruled  by  the  Court,  and  to  which  defendant's  counsel  ex- 
cepted. 

Further :  In  the  progress  of  the  trial  of  said  caused  the 
counsel  for  defendant  requested  the  Court  to  charge  the  jury, 
that  ^  if  they  find  Benjamin  F.  Hall,  Clerk  of  the  Superior 
Court,  is  not  the  legally  appointed  administrator  of  Gazaway 
Beale,  they  ought  to  find  for  the  defendant ; "  which  charge 
the  Court  gave,  but  qualified  it  by  adding  thereto  the  remark^ 
that  ^the  letters  of  administration  of  said  Hall  are  conchh 
aive  evidence  of  the  fact  of  his  administration,  and  establish 
his  right  to  sue ;  ^  to  which  additional  qualification,  by  the 
Court,  to  said  charge,  so  asked,  the  counsel  for  defendant  ex- 
cepted. 

In  the  further  progress  of  said  trial,  the  Court  charged  the 
jury,  that  ^  nothing  had  been  shown  to  pass  the  title  of  the 
slaves,  from  Gazaway  Beale,  except  the  bills  off  sale,"  when 
counsel  for  defendant  had  relied,  in  their  argument  before 
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the  jury,  upon  the  facts  testified  to  by  witness  Simpson,  as  to 
showing  a  sale  of  the  slaves  by  Gazaway  Beale  to  the  de- 
fendant, on  the  day  before  the  blow  was  received  which  re- 
sulted in  the  death  of  Gazaway  Beale ;  and  to  which  charge, 
the  defendant's  counsel  excepted. 

In  the  further  progress  of  said  trial,  the  counsel  for  the  de- 
fendant requested  the  Court  to  charge  the  jury  that,  ^  if  the 
jury  find  that  the  bills  of  sale  made  by  Gazaway  Beale  to 
the  defendant,  were  made  in  fraud,  and  if  Gazaway  Beale 
was  a  party  to  the  fraud,  they  are  good  as  against  the  maker 
of  them,  and  carry  a  good  title  to  defendant ;  and  that  in  ca- 
ses of  fraud,  by  both  parties,  the  Court  will  leave  them, 
where  it  finds  them;"  Which  said  last  mentioned  charge,  as 
asked,  the  Court  refused  to  give,  and  in  lieu  thereof  chsurged 
the  jury,  ^  That  the  administrator  of  a  decedent  represented 
the  distributees  and  creditors  of  his  estate ;  and  that  an  in- 
strument which  would  be  void  against  the  creditors  of  the 
deceased,  would  also  be  void  as  against  the  administrator;" 
(there  having  been  no  evidence  of  any  debts  due  by  the  es- 
tate of  such  decedent,)  and  to  which  refusal  of  the  Court  to 
give  such  charge,  as  asked,  and  the  giving  of  the  charge,  as 
made,  to  the  Jury,  in  lien  of  the  one  asked,  the  counsel  for 
the  defendant  excepted.  ' 

In  the  further  progress  of  said  trial,  the  jury  returned  into 
Court  with  a  verdict,  which  the  (knirt  refused  to  receive  and 
have  entered  on  the  minutes ;  but  directed  and  instructed 
the  jury  a^  to  the  verdict  they  must  find ;  the  papers  being 
handed  to  the  jury,  they  returned  to  their  room,  and  shortly 
afterward  returned  with  a  verdict  conforming  to  the  direc- 
tions of  the  Court,  and  which  was  in  the  words  and  figures 
following,  to  wit : — ^  We,  the  jury,  find  the  defendant  guilty, 
and  we  assess  damages  for  the  plaintiff,  in  the  sum  of  thirty- 
seven  hundred  dollars,  for  the  value  and  hire  of  the  negroes, 
Buck,  Matt,  and  Martha :  of  which,  one  thousand  dollars 
may  be  discharged  by  the  delivery  of  the  boy  Buck,  one 
thousand  dollars  by  the  delivery  of  the  boy  Matt,  and  eight 


436  SUPREME  COURT  OF  GEORGIA, 


Beale  vs.  Hall. 

hundred  dollars  by  the  delivery  of  the  woman  Martha,  on 
the  first  day  of  January  next,  to  Benjamin  F,  Hall,  adminis- 
trator, and  on  payment  of  costs  by  said  defendant"  "Por- 
ter Fleming,  foreman. "  The  counsel  for  defendant  insisting 
that  the  verdict,  as  originally  brought  in  by  the  jury,  should 
be  received,  and  that  the  one  last  brought  in,  under  the  di- 
rections of  the  Court,  should  not  be  received — all  which  was 
overruled  by  the  Court,  and  the  said  latter  verdict  was  or- 
dered by  the  Court  to  be  entered  on  the  minutes:  counsel  for 
defendant  excepting.  Counsel  for  defendant,  also,  further 
moved  the  Court,  that  the  jury  be  polled,  which  the  Court 
refused,  and  ordered  the  verdict  recorded ;  and  to  which  coun- 
sel for  defendant  excepted. 

Whereupon,  afterwards,  and  during  the  said  October  Term, 
eighteen  hundred  and  fifty-six,  of  said  Court,  the  defendant's 
counsel,  before  the  adjournment  of  the  Court,  moved  a  new 
trial  m  said  case,  on  the  following  grounds, to  wit: 

1st  Because  the  verdict  was  contrary  to  law,  evidence, 
and  the  preponderance  of  evidencc\ 

2d.  Because  the  suit  was  originally  nrought  in  the  name 
of  Oswell  E.  Cash  ill,  administrator  of  (lazaway  Beale,  and 
the  Court  allowed  un  amendment  of  thj  declaration  by  ma- 
king Benjamin  F.  ilall,  administrator  dc  bonis  non,  of  Gaza- 
way  Beale,  the  party  plaintiff  by  oruir  of  Court,  without 
scire  facias^  or  other  notice  to  the  defcn  .iint 

3d.  Because  the  Court  refused  to  all.  w  the  defcndaLl  to 
recall  his  announcement,  that  he  had  closed  his  case,  in  or- 
der to  prove  the  fact  by  the  witness  Sim|Json,  that  "  at  the 
time  defendant  paid  Gazaway  Beale  the  five  hundred  dol- 
lars, both  the  Beales  being  present,  the  defendant  asked  Simp 
son  whether  the  title  papers  he  already  had  would  do;'* 
which  application  to  the  Court,  was  made  before  the  argu- 
ment upon  the  facts  had  commenced:  counsel  for  defendant 
stating  In  their  place,  that  they  were  not  aware  of  the  fact 
until  after  the  announcement  was  made. 
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4th.  Because  the  Court  admitled  parol  fostiiiiony  from  the 
witnesses  Rhodes  and  Greenwood,  which  went  to  show  that 
ih»^  (1  -^(Is  relied  upon  by  liefendant  were  not  wliat  they  pur- 
portfvl  to  be — to  wit,  absolute  bills  of  sale,  hut  that  they  were 
intended  to  protect  tho  property  of  Gazaway  IJ.  ale  from  his 
creditors;  and  becaii'-f  the  Court  subsequently  refused,  upon 
the  apphcation  of  the  defendant,  to  rule  out  nnd  withdraw  all 
such  testimony  from  the  consideration  of  tlii-  jury. 

5th.  Because  the  Court  in  charging  the  jury,  as  requested 
by  the  defendant,  that  "if  the  jury  find  that  Benjamin  F. 
Hall,  Clerk  of  the  Superior  Court,  is  not  the  legally  appointed 
administrator  of  Gazaway  Beale,  they  ought  to  find  for  the 
defendant,"  added  to  that  charge  the  remark^  that  "the  letters 
of  administration  of  said  Hall  are  conclusive  evidence  of  the 
fact  of  his  administration,  and  establish  his  right  to  sue." 

6rh.  Because  the  Court  in  his  charge  to  the  jury  said,  that 
*•  nothing  had  been  shown  to  pass  the  title  to  the  slaves  from 
Gazaway  Beale  except  the  bills  of  sale ;"  when  the  counsel 
for  defendant  had  relied,  in  their  argument  before  the  jury, 
upon  the  facts  testified  to  by  the  witness  Simpson,  as  show- 
ing a  sale  of  the  slaves  by  Gazaway  l^ale  to  defendant,  on 
the  day  before  the  blow  was  received  which  resulted  in  the 
death  of  Gazawav  Beale. 

7th.  Because  the  Court  refused  to  charge  the  jury,  as  re- 
quested by  defendant's  counsel,  **That  if  the  jury,  found  that 
the  bills  of  sale  made  by  Gazaway  Beale  to  the  defendant, 
were  made  in  fraud,  and  that  if  Gazaway  Beale^wa«  a  party 
to  the  firaud,  they  were  good  m  against  the  frutker  of  thenij 
and  convey  a  good  title  to  the  defendant;  and  in  cases  of 
fraud  by  both  parties,  the  Court  will  leave  them  where  it 
finds  them." 

9th.  Because  the  Court  chained  the  jury,  that  the  adminis- 
trator of  a  decedent  represented  the  distributees  and  oredi- 
tars  of  the  estate,  and  that  an  instrument  which  wonld  be 
void  as  againttt  the  decoased,  would  also  be  void  as  against 
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the  administrator ;  there  being  no  evidence  of  any  debts  due 
hy  the  estate  of  such  decedent 

9th.  Because  the  jury  returned  into  Court  with  a  verdict  in 
the  following  words  and  figures : 

**We,  the  jury,  find  for  the  plaintifi'as  follows: 
For  Bill  111,000,  Iklatt  01,OOO; Martha  |[800 — making 

twenty-eight  hundred  dollars,  ...  ^2,800, 
For  the  hire  of  Billy,  four  years,  0150  per 

year, $600  00 

For  the  hire  of  Matt,  same  time,   $125 

per  year, 500  00 

For  the  hire  of  Martha,  same  time,  $75  per 

year,        .---.-      300  00 

01400  00 
Less  by  payment  by  Charles  T.  Beale,       500  00      900  00 

Making  in  the  aggregate  thirty  seven  hundred  dol- 
lars,         03,700  00 

We  allow  medical  attention  to  balance  the  interest  which 
may  have  accrued  on  the  negro  hire. 

We  also  find,  that  Charles  T.  Beale  shall  be  relieved  of  die 
payment  of  twenty-eight  hundred  dollars,  by  the  delivery  of 
the  before  mentioned  negroes,  Billy,  Matt,  and  Martha,  to 
Benjamin  F.  Hall,  administrator,  on  the  first  day  of  January 
next"    ^Porter  Fleming,  Foreman." 

The  Court  permitted  counsel  for  plaintiff  to  write  out  a  ver- 
dict for  the  jury,  which  when  read  the  Court  disappfoved, 
and  then  the  Court  dictated  the  verdict,  and  instructed  the 
jury  that  they  must  so  find ;  the  papers  were  returned  lo  the 
jury,  who  returned  to  their  room,  and  shortly  afterwards 
brought  in  the  verdict  as  dictated  by  the  Court,  which  the 
Court  OTdered  to  be  placed  upon  the  minutea 

Tp  all  of  which  defendant's  counsel  at  the  time  objected, 
and  insisted  thai  the  verdict  as  ongjmaUy  reHimed  by  the  jury, 
should  be  entered  on  the  minutes,  which  the  Court  refiised 
to  allow. 
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lOth.  Because,  the  Court  refused,  upon  the  application  of 
defendant's  counsel,  to  permit  the  jury  to  be  polled  when  the 
second  verdict  vma  rendered. 

1 1th.  Because  the  Court  permitted  such  second  verdict, 
written  out  by  plaintiflPs  counsel,  and  returned  by  the  fore- 
man, under  the  instruction  of  the  Court,  as  aforesaid,  to  be 
entered  on  the  minutes,  notwithstanding  the  objections  of 
defendant's  counsel  thereto. 

12th.  Because  there  was  no  allegation  in  the  declaration, 
that  Oswell  E.  Cashin  was  the  administrator  of  Oazaway 
Beale,  in  his  character  as  Clerk  of  the  Superior  Court  of 
Richmond  county,  which  fact  appeared  from  his  letters  of 
administration,  put  in  evidence  by  plaintiff. 

During  the  said  last  October  Term  of  said  Superior  Court, 
and  before  the  adjournment  thereof,  the  said  grounds  for  new 
trial,  having  been  filed,  with  a  brief  of  the  testimony  in  the  case, 
and  the  said  motion  having  been  argued  before  the  Court, 
before  the  adjournment,  the  Court  not  having  delivered  its 
decision  on  said  motion ;  it  was  by  consent  of  parties,  with 
the  approval  of  the  Court,  ordered  that  the  filing  of  said 
grounds  and  brief  should  operate  as  a  supersedeas  in  said 
cause,  till  the  further  order  of  Court,  and  that  the  decision 
might  be  rendered  and  filed  during  vacation,  either  party 
being  permitted  to  except  within  thirty  days  after  the  decis- 
ion on  said  motion  should  be  filed.  But  the  decision  of  the 
Court  not  having  been  made  and  filed  during  vacation,  but 
held  up  till  the  present  Term  of  said  Court,  to-wit:  April 
Term,  1857,  which  commenced  on  the  Idth  day  of  April  of 
the  present  year,  and  adjourned  on  the  16th  day  of  May  of 
the  same  year,  when  and  during  which  said  Court,  to-wit,  on 
the  15th  day  of  April,  of  said  Terra,  and  before  the  adjourn- 
ment oi  said  Court,  the  presiding  Judge  of  said  Court  deliv- 
ered a  decision  on  said  motion  for  new  trial,  overruling  the 
same  upon  each  and  all  of  said  grounds. 

Whereupon,  ia  open  Court,  and  now  here,  the  defendant, 
thirty  days  after  the  adjournment  of  said  Court,  ex- 
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cepts  to  the  decision  of  the  Court  in  orerrntiiig  said  motion 
for  a  new  trial,  and  says  that  said  ruling  and  deoiston  was 
erroneous,  and  presents  this  bill  of  exeepttons,  and  prbys  that 
the  same  may  be  signed  and  certified,  aecordiitgto  the  statute 
in  such  case  made  and  provided. 

MILLERS  &  JACKSON, 
J.  C.  SNEAD  &  SONS, 
%^ttomtys  for  Plaint^  in  Error. 

Benjamin  F.  Hall,  Adm'r,''&c^  \ 

V3.  >  Trover, 

Charles  T.  Beale.  j 

Copy  of  the  brief  of  testimony  in  the  case  as  adduced  on 
the  trial,  and  as  agreed  between  tlie  counsel  of  the  parties, 
and  filed  with  the  grounds  for  a  new  trial. 

Testimony  on  the  part  of  the  plaintiff': 
1.  Copy  letters  administration  to  Oswell  K.  Cashin  : 

State  of  Georgia,  1  By  the  Court  of  Ordinary  for  said 
Richmond  County.   )  county. 

Whereas,  Gazaway  Beale,  late  of  Richmond  county,  de- 
ceased, died  intesiate,  having  while  living  and  at  the  time  of 
his  death,  divers  estates,  real  and  personal,  within  the  said 
State,  by  means  whereof  the  fiill  disposition  and  power  of 
the  granting  of  administration  of  the  estate  of  the  deceased, 
and  also  a  final  dismission  from  the  same  to  the  Court  afon;- 
said,  does  of  right  belong:  And  they  desiring  that  the  same 
may  be  well  and  duly  administered  and  legally  disposed  of, 
do  hereby  grant  unto  Oswell  E.  Cashin,  Clerk  of  the  Superior 
Court  of  Richmond  county,  administrator,  with  full  power, 
by  the  tenor  of  these  presents,  to  administer  the  entire  estate, 
both  real  and  personal,  of  the  said  deceased,  which  to  bim  in 
his  life  time,  and  at  the  time  of  his  death  belonged  ;  and  to 
ask,  demand,  sue  for,  recover  and  receive 4he  same^  and  pay 
tbe^debts  in  which  the  deocnused  stood  bounds  so&r  foffh  as 
hi?  assets  will  extend,  according  to  law,  and  then  the  iialance, 
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if  aay,  to  pay  over  to  the  XepX  heirs  and  distribntees  of  the 
laid  deceased. 

Witness  my  hand  as  Ordinary^  and  the  seal  of  the  said 
Court,  the  trath  day  of  January,  e^teen  hundred  and  fifty- 
three. 

LEON  P.  DUGAS,  Ordinary. 
[seal.] 

2.  Copy  letters  of  administration,  de  bonis  non^  of  Benja 
min  F.  Hall : 

State  op  Oeoboia,  1      By  the  Court  of  Ordinary  for  said 
Richmond  County.  /  county. 

Whereas,  Gazaway  Beale,  late  of  the  county  and  State 
aforesaid,  deceased,  died  intestate,  having,  while  living,  and 
at  the  time  of  his  death,  divers  estates,  real  and  personal, 
within  the  said  State,  by  means  whereof  the  full  disposition 
and  power  of  the  granting  the  administration  of  the  estate  of 
the  said  deceased  and  also  the  final  dismission  from  the  same 
to  the  Court  aforesaid  does  of  right  belong.  And  they  de- 
siring that  the  same  may  be  well  and  truly  administered,  and 
legally  disposed  of,  do  hereby  grant  unto  Benjamin  F.  Hall, 
Clerk  of  the  Superior  Court  for  the  county  aforesaid,  admin- 
istrator, de  bonis  non^  full  power,  by  the  tenor  of  these  pre- 
sents, to  administer  the  estate,  both  real  and  personal  of  said 
deceased,  which  to  him  in  his  life  time  and  at  the  time  of  his 
death  did  belong,  and  to  ask,  demand,  sue  for,  recover  and 
receive  the  same,  and  to  pay  the  debts  in  which  the  deceased 
stood  bound,  so  far  forth  as  his  assets  will  extend,  according 
to  law,  and  then  the  balance  if  any,  to  pay  over  to  the  legal 
heits  and  distributees  of  the  said  deceased. 

Witness  my  hand  as  Ordinary,  and  the  seal  of  said  Court, 
this  17th  day  of  April,  1856. 

[seal.]  FOSTER  BLODGET,  Jr.,  Ordinary. 

S.  Dr^  Alexander  Martin,  sworn:  Knew  Gazaway  F. 
Beale,  deceased ;  knew  the  slaves  ten  years  ago,  in  possession 
of  deceased. 

VOL.  XXII  31. 
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Buck  ^ged  about  30  years,  vpitb  ...  §ifi09 
Matt  aged  28  or  30  years,  «  .  .  .  .  IflW^ 
llfarttia  ag^  abwt  2Q  yeiurp,  ^  •        •        -  800 

That  h€  hired  Bttck,  in  IBSO  or  1661,  for  0140,  from  de- 
fendant, who  said  he  was  the  property  of  deceased. 
They  went  by  the  name  of  Oaz.  Beale's  negroes.  ^ 
That  he  gave  a  note  for  the  hire  to  defendant,  and  paid  the 
m9f^fV  ^  bim,  hQ  i^c^iyed  tbe  note,  ffopi  defendant  when  he 
paid  it;  does  not  remember  that  at  the  time  he  paid  tho  Mld^ 
thai  defendant  said  he  was  the  agent  f9r  Gaz.  Beale. 

4.  Henry  Oreenwoodj  sworn :  Knew  Buck  and  Matt,  in 
the  possession  of  Gaz.  Beale,  some  7  or  8  years  ago. 

Buck  worth  .  .  .  .  i  .  fi^ooo 
Matt      «-  900 

Has  not  seen  Matt  in  5  years,  if  he  is  now  as  he  then  was, 
he  would  be  worth  $lfipQ  and  Buck  would  be  worth  111,200. 
Buck's  hire  from  1852  to  this  time,  would  be  worth  0150,  and 
Matt's  about  $125  per  year. 

5.  Richard  S.  Bay^  sworn :  Knew  Buck  and  Matt,  and 
afterwards  deceased  had  a  woman  named  Martha  He  hired 
one  of  the  negroes  from  Gaz.  Beale. 

Knew  them  in  his  possession,  (the  boys,)  about  12  years  or 
a  long  time.  Cannot  say  how  long  he  had  them  before  his- 
deatb.  Knows  nothing  of  the  negroes,  after  they  went  to 
Burke  county.  Was  authorized  by  the  plaintiff  Cashin,  to 
demand  the  negroes.  This  was  in  1852  or  '3,  before  the  suit 
was  brought;  defendant  refused  to  give  them  up. 

Crqsf-fEiauim^ned. — I)e  first  spoke  to  counsel,  but  had  not 
employed  any.  The  negroes  were  ii^  possession  of  deceaaed 
when  he  left^Cpluxnbia  county^say  two  or  three  years  befine 
his  death.  Does  not  remember  when  he  died.  Defendant  imM 
hp  Wpuld  not  gim  them  up.  Ife  might  hc^v^^said  "  haclaiiD- 
td'theoiyf^i  or.bGj^nu^  hanesaid^  ^he  had  bought tbeoi/' 
He  demanded  the  ^egroes  in  Augusta,  but  hadaoL 
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^  authority.    When  I  left  Burke  county  to  demand  theax^  I  had 
writtra  authority. 

6.  John  ^.  Christian^  sworn :  Knew  the  boys  in  deceas- 
ed's life  time,  and  bargained  for  Buck  the  Friday  before  his 
(deceased)  death.  On  the  same  day,  I  saw  defendant  in  re- 
lation to  the  trade,  who  said  there  was  no  incumbrance  on 
him.  He  hoped  I  would  not  buy  them,  as  they  were  family 
negroes,  and  if  Gaz.  was  bent  on  selling  them,  that  he  would 
buy  them,  himsel£ 

When  Gaz  spoke  to  me  about  the  sale,  he  was  drinking. 

The  negro  was  in  Burke  county.  Defendant  said  in  the 
co&yersation  with  him,  that  if  he  was  sold,  he  would  have 
to  make  the  title  to  him. 

Deceased  had  been  frolicking  before  his  death.  Defend- 
ant in  this  conversation,  did  not  in  any  way  deny  the  right 
of  Gaz.  to  sell  them.    He  said  the  title  was  in  him,  defendant 

Testimony  for  dtfendant, 

1.  Dr.  Hen^  F.  Campbdl^  sworn:  Knows  the  negroes 
that  he  was  called  upon  by  the  defendant  to  treat ;  their  names 
were  according  to  his  recollection,  Madison  and  William. 
Matt  is  a  common  abbreviation.  Each  of  them  had  hernia, 
which  disease  impairs  the  value  of  a  slave  one  half  This 
disease  is  not  only  of  great  incjnvenience,  but  may  resuk  in 
loss  of  life.  The  hernia  in  one,  had  lasted  some  8  or  10 
months.  I  think  it  was  some  18  months  ago,  that  they  were 
Inrought  to  me  for  treatment 

2.  Henry  Dawsouy  witness,  examined  under  commission^ 
to  which  was  annexed  the  original  bill  of  sale,  dated  ISthFeb- 
raary,  1848,  a  copy  of  which  is  hereto  annexed,  marked, 
^BiU  of  sakj  No,  1,"  deposed  and  answered  as  follows: 

^  I  know  the  parties,  I  reside  in  Burke  county.  I  drew  the 
anneised  bill  of  sale«  Gaza  way  Beale  was  in  life  at  the  time 
it  was  done. 
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The  bill  of  sale  was  drawn  at  my  house  at  night  There 
was  no  money  paid,  nor  no  notes  given  that  night  Charles 
T.  Beale,  asked  me  if  be  must  give  notes  that  night,  or  would 
Jiext  day  answer.     I  thought  next  day  would  answer. 

I  have  known  the  slaves  named  in  said  bill  of  sale  to  be  in 
possession  of  defendant  They  went  into  his  possession  from 
the  date  of  the  bill  of  sale,  and  remained  in  his  possession 
to  about  1853,  at  about  which  time  he  carried  them  to  Rich- 
mond county. 

I  hired  the  boy  Billy  Buck  from  defendant  and  gave  my 
note  to  him  for  the  hire." 

jinswers  to  Cross  Interrogatories, — "  The  understanding 
was,  that  Charles  Beale,  was  to  give  his  note  the  next  day. 

There  was  no  money  paid  at  the  time.  The  understand- 
ing was  that  Gazaway  F.  Beale  was  to  hold  the  bill  of  sale 
till  next  day,  at  which  time  he  was  to  receive  the  notes,  and 
give  it  up  to  Charles  T.  Beale. 

I  was  called  on  by  both  parties  to  draw  the  bill  of  sale: 
when  drawn,  delivered  the  same  to  Gazaway  Beale. 

I  know  nothing  more  that  will  benefit  the  plaintiff" 

3.  Augustus  S.  Roberts^  whose  testimony  was  taken  by 
commission,  deposed  and  answered  as  follows : 

"  I  know  the  parties.  I  knew  Gazaway  Beale,  in  his  life 
time.    I  reside  in  Burke  county. 

1  was  present  at  the  time  of  a  sale  of  slaves  known  as 
Madison  and  Billy  Buck,  to  defendant  Gazaway  P.  Beale 
sold  them  to  him.  There  was  a  bill  of  sale  given  to  Charles 
T.  Beala 

There  was  neither  notes  nor  money  given  at  the  time  tbe 
bill  of  sale  was  drawa  In  a  conversation,  some  two  or  three 
days  afterwards,  Gazaway  F.  Beale,  told  me  he  had  received 
the  notes  for  said  negroes." 

Defendant  claimed  said  slaves  as  his  property  yrhile  in 
Burke  county,  and  paid  taxes  for  the  same." 
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•Answers  to  Cross  Interrogatories. — ^^The  bill  of  sale  was 
written  at  Henry  Dawson's,  February  18, 1848.  Henry  Daw- 
wniy  Charles  T.  Beale,  and  Gazaway  F.  Beale,  and  the  family^ 
of  Mr.  Dawson,  were  present. 

I  recollect  no  conversation  but  what  is  stated  in  the  abore 
interrogatory. 

The  consideration  was  sixteen  hundred  dollars.  He  wan<» 
ted  to  turn  the  negroes  into  money,  and  sold  them  to  Charles 
T.  Beale,  for  that  purpose.'' 

The  bill  of  sale  (marked  Bill  qf  sale  No.  1,)  was  then  of* 
fered  in  evidence,  and  read  to  the  jury. 

4.  Elhanan  W,  Johnson^  and  Hugh  Torbetj  whose  testi- 
mony was  taken  by  Commission,  to  which  was  annexed  the 
original  bill  of  sale,  dated  Sept  2d,  1851,  a  copy  of  which  is 
hereto  annexed,  marked,  ^  Bill  qf  sale,  No.  2,"  deposed  and 
answered  as  follows : 

^  E.  W.  Johnson,  states  that  he  does  know  the  parties.  Dr. 
Hugh  Torbet  states  that  he  is  acquainted  with  the  defendant. 

Both  witnesses  say  that  they  were  acquainted  with  Gaza- 
way Beale,  in  his  life  time,  and  that  they  have  seen  him  write, 
and  that  they  are  acquainted  with  his  hand  writing. 

"  R  W.  Johnson  states  that  from  his  knowledge  of  Gaza- 
way Beale's  hand  writing,  he  fully  believes  the  signature  in 
the  receipt  to  be  in  his  own  hand ;  and  Hugh  Torbet  states 
that  he  saw  Gazaway  Beale   sign  the  bill  of  sale  attached. 

^B.  W.  Johnson  states  that  he  does  not  know  any  thing  of 
the  execution  of  the  aforesaid  paper.  Hugh  Torbet  states 
that  he  was  present  when  Gazaway  Beale  executed  the  above 
oamed  bill  of  sale,  and  delivered  it  to  Charles  T.  Beale. 

^  The  witnesses  both  state  that  they  don't  know  anything 
more,  that  will  benefit  the  defendant" 

The  bin  of  sale,  (copy  marked  ^  Sill  of  sale  No.  2,)  was 
then  offered  in  evidence  and  read  to  the  jury. 
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5.  [BiU  of  Sale  No.  1,] 

GcbscnA,  )  Enow  ail  men  by  these  present,  That  I^ 
Buike  Goant^.  j  Giasaway  F.  Beale,  of  the  couaty  and  State 
aforesaid,  for  and, in  consideration  of  the  sam  xif  sixteen  Itfui- 
dred  dollars,  t»  me  in  hand  paid  by  Charles  T.  Beaie,  of  the 
same  place,  the  receipt  of  which  I  do  hereby  aoknovle^, 
bare  granted,  bargained  and  sold  and  by  these  presents  do 
graal,  bargain  and  sell,  unto  the  said  Oharles  T.  Beale,  his 
heirs  and  assigns,  the  following  property,  viz;  Two  n^^ 
men,  one  by  the  name  of  Mat,  about  twenty  three  yeare  of 
age ;  and  the  other  by  the  name  of  Billy  Buck,  about  twenty* 
two  years  of  age.  To  have  and  to  hold  the  aforesaid  bar- 
gained negroes,  to  him  the  said  Charles  T.  Beale,  his  hetn 
and  assigns  forever. 

And  I  the  said  Oazaway  F.  Beale,  for  myself,  my  heiis, 
eUBCiitors,  and  administrators,  all  and  singular,  the  said  bar« 
gained  negroes,  unto  the  said  Charles  T.  Beale,  his  heirs  and 
assigns,  against  me,  and  my  said  executors  and  administra- 
tors^ and  against  all  and  any  other  person  and  persons  what- 
ever, shall  and  will  warrant  and  defend  by  these  ptesenta 

In  witness,  whereof,  I  have  hereunto  set  diy  hand  Itnd  seal, 

this  eighteenth  day  of  Feburary,  one  thousand  eight  huddled 

and  forty-eight 

GAZAWAY  F.  BEALE,  L.  & 

Signed  sealed  and  delivered  in  presence  of 

Henrt  Dawson,  J,  P. 

6.  For  value  received  I  assign  the  within  bill  of  salf  to 

James  M.  Simpson. 

C.  t.  BEALE, 
Augusta,  Nov.  20th,  185^. 

7*   6X0B<U4,  \ 

Burke  County,    f  Cl^^  Office  Superior  Court. 

ReocMrded  in,  Record  Bopk  deeds^  No.  11,  fi4u>'4^  Iws* 
ary  95th,  1854. 

EDWARD  GAHLICK,  Clerk 

ShqMior  Court  B.  CL 
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B.  [Bin  of  Sale  Na  9.] 

Baeeivcd  of  a  T.  Beale  mx  hundred  doHafs,  it  beibg  lti'#ldl 
&r  Ifae  i^rchaae  of  one  negro  slave  naiMd  Marthn  f  th^  rtgfllt 
atad  tide  to  said  slave  I  ^11  warrant  and  defend  a|itittA  Ibe 
claims  of  all  other  person  or  persons  whatever,  and  likewise 
warrant  her  sonnd. 

And  witness  my  hand  and  seal 

GAZAWAY  F.  BEALE,  [seal.] 

James  M.  Simpson^  sworn:  Bill  of  sale^om  deceased  to 
defendant  shown  him.  Defendant  borrowed  somo  money 
from  him,  say  $500  or  |I600,  to  finish  paying  for  two  negroes 
That  he  paid  deceased  the  money.  Defendant  was  living 
with  him  at  the  time.    This  was  in  1851  or  1852, 

I  took  a  transfer  of  the  bill  of  sale  as  security. 

Defendant  returned  me  the  $500,  or  whatever  sum  I  loan- 
edj  and  I  returned  him  the  bill  of  sale; 

Gaz.  Beale  who  was  present,  said  he  was  satisfied,  and  that 
defendant  had  paid  him  all  the  money*  And  said  it  was  &I 
Ae  purchase  of  the  negroes. 

Gaz  Beale  died  in  two  or  three  days  after  the  transfer  to 
me.  He  was  sober  at  Uie  time  of  the  transaction.  Daceasad 
WB8  knocked  in  the  head  ot»  Sunday  n%ht  This  was  tli^ 
Saturday  before. 

Does  not  think  the  transfer  was  made  to  him  in  GVLz. 
Beale's  presence,  and  does  not  remember  hearing  drfendant 
say  that  he  held  the  negroes  for  the  benefit  of  his  brother. 

About  this  time,  heaid  defendant  say,  that  Christian  wan- 
ted to  buy  6ne  of  Ouz's  boys ;  the  object  of  the  conveitotion| 
was  to  borrow  money  from  witness  to  pay  the  balance  due 
by  defendant  to  deceased,  for  the  neigroes. 

In  this  conversation,  defendant  spoke  of  them  as  Graz's  ne- 
groea.  Defendant  said  they  ware  family  nsgioes^  and  if  fbey 
were  sold,  he  would  buy  them  himself  At  the  time  the  #iCH^ 
were  paid,  no  notes  were  surrendered  by  Churles  T.  Bef^e, 
to  Graz.  Beale.'    Witness  saw  no  not^a 


449  SUPREME  COURT  OF  GEORGIA. 

'•■  •      -<  m  111  — 

Besle  vs.  HalL 


10.  Plaint^  in  rebuttal. — Rhodta^  awont  He  knew  de- 
ceased; did  not  kuow  the  n^oes.  Had  a  conversation  with 
delbndant)  but  does  not  know  how  many  years  ago.  Many 
years  ago^  perhaps  ten  years.  He  said  he  intended  to  fix 
Gaz's  property.    Is  distantly  related  to  widow  of  deceased. 

11.  John  Jl.  Christian^  recalled  by  defendant  Gez  Beaie 
died  in  November,  1852;  the  conversation  I  had  with  him, 
was  the  Friday  before  his  death. 

12.  Richard  B.  Daj/^  recalled  by  defendant  Beale  lived 
some  three  days  after  the  blow  he  received,  which  resulted  in 
his  death. 

15.  WiUiam  Z)oy/tf,  sworn  for  defendant  Swore  that  de- 
ceased died  on  the  25th  of  November,  1852,  or  about  that 
time. 

14.  Henry  D.  Greenwood^  recalled  for  plaintiff  Defend- 
ant told  me  that  he  was  on  his  way  to  see  Mr.  Daw- 
son to  get  him  to  write  a  bill  of  sale  to  secure  the  proper- 
ty to  deceased's  wife  and  children,  as  deceased  was  a  frolick- 
some  man,  and  said  something  about  securing  it  against  credi- 
tors; Witness  told  him,  he  would  expose  any  such  transae- 
tion.  Defendant  told  him,  on  his  return,  he  had  secured  the 
property. 

.  This  was  about  eight  years  ago— not  immediately  preced- 
ing the  death  of  Beale. 

.15.  The  Almanack  was  introduced  by  defendant,  which 
showed  that  the  20th  November,  1852,  was  Saturday. 

16.  Barnard  Abrafutmsj  sworn  for  defendant:  Stated  that 
Oazaway  F.  Beale  was  buried  on  the  26th  November,  ISSt. 

MVllbrs  &  Jackson,  and  Sztbad  &  Soirs,  for  plaintiff  in 
*  JftKxnik;  and  T.  Cons,  for  defendant  in  error. 
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By  the  CotarL — ^McDonald,  J.  deliTering  the  opinion. 

[!•]  At  the  trial  of  this  cause  t^ie  following  order  was  passed 
by  the  Court :  ^  It  appearing  to  the  Court  that  Oswell  £.  Cash- 
in,  plaintiff  on  the  record,  was  administrator  in  virtue  of  Lis 
oAcOy  as  Clerk  of  the  Superior  Court  of  Richmond  county, 
that  said  Oswell  E's  term  of  service  has  expired  and  that 
Benjamin  F.  Hall  is  Clerk  and  ex-officio  administrator  of  Gaz- 
away  Beale,  be,  aud  is  hereby  made  a  party  plaintiff  as 
such  administrator,  in  lieu  of  said  Oswell  R  Cashin,  the  said 
Benjamin  F.  having  been  by  the  Ordinary  of  said  county, 
appointed  administrator,  de  bonis  non^  in  virtue  of  said  office 
of  Clerk  of  the  Superior  Court  of  said  county,  and  letters  of 
administration  having  been  issued  to  him,  which  are  now 
here  to  the  Court  shown." 

The  order  was  objected  to  by  counsel  for  the  plaintiff  in  erro^ 
The  objection  was  overruled  and  the  decision  of  the  Court 
is  excepted  to.  The  order  shows  that  the  Court  below  held^ 
that  administration  in  cases  like  the  present,  when  granted  to 
the  person  who  is  Clerk  of  the  Superior  Court,  expires  with 
his  term  of  office,  and  that  it  becomes  the  duty  of  the  Ordi- 
nary to  grant  letters  to  his  successor.  It  also  expresses  the 
judgment  of  the  Court,  that  the  Clerk  of  the  Superior  Court 
became  eX'Officio  administrator  of  the  intestate's  estate.  These 
propositions  are  not  sustained  by  the  act  of  the  General  As- 
sembly. Pomp.  '51  &  '52.,  page  92.  If  the  office  of  admin- 
istrator were  made  by  law  appurtenant  to  the  office  of  Clerk 
of  the  Superior  Court,  the  administration  would  vest  in  him, 
in  virtue  of  that  office.  His  commission  as  Clerk  would  be- 
come his  commission  as  administrator,  and  there  would  be 
no  necessity  for  his  appointment  by  the  Ordinary.  If  the 
statute  had  vested  in  the  Clwk  of  the  Superior  Court  the  right 
only,  to  the  administration  on  the  decedent's  estate,  to  the  ex- 
clusion of  all  other  persons,  then  the  Ordinary  must  have 
made  the  grant  to  him.  He  would  have  had  no  discretion. 
But  such  is  not  th^  statute.    It  does  not  vest  the  administra* 
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tioQ  in  the  Clerk,  nor  does  H  rest  in  him  lecn  eiclnsive  right 
to  it  It  makes  it  the  duty  of  the  Ordinary  to  vest  the  ad- 
ministration of  the  estate  in  the  Clerk  of  the  Superior  or  In- 
ferior Court  of  the  county,  or  in  any  other  person  or  persons 
in  said  county,  whom  Ac  BhaU  deem  Jit  andpro)p&  for  such 
administration.  '  The  object  is  to  ensure  the  administration 
6f  Estates.  The  Ordinary  is  required  to  give  thirty  days  pub- 
lic notice  before  he  grants  administration  under  the  act,  fo 
the  end,  no  doubt,  that  persons  entitled  to  it  Under  the  law, 
as  kindred  or  creditors  of  the  deceased  person,  might  apply 
and  take  it,  if  they  desire  to  hare  it.  If  there  be  ho  applica- 
tiob,  then  the  Ordinary  exercises  his  statutable  discretion  by 
bestowing  it  oh  some  fit  and  proper  person  of  the  county. 
Th6  Clerks  are  mentioned,  not  to  control  the  discretion  of 
the  Ordinary,  but  simply  as  a  legislative  indication  of  per- 
sons to  whom,  from  their  position,  it  might  be  safe  to  commit 
so  important  a  trust  The  administration,  when  granted, 
Vests  in  the  person  to  whom  it  is  committed,  to  be  revoked 
or  Vacated  as  ordinary  administrations.  To  hold  that  the 
admiinistration,  when  granted,  followed  the  office,  tvould  de- 
prive the  Ordinary  of  the  discretion  manifestly  given  him  by 
the  act,  and  by  possibility,  devolve  it  on  a  person  des- 
titute of  the  business  or  moral  qualifications  to  discharge  its 
duties.  The  administration  granted  to  Cashin,  did  not,  there- 
fore, abate  6r  expire  with  the  expiration  of  his  tenti  6f  officiB, 
btlt  his  odice  of  administrator  continues,  and  is  on  th6  saihe 
footing  of  administrations  granted  in  ordinary  cases. 

{2.}  Letters  of  administration  are  admissible  in  evidence 
(b  prove  title,  and  authority  to  sue,  and  no  averment  iti  the 
pleadings  is  nec^sary,  of  the  grounds  upon  Which  the  a8- 
itiinititrator  became  entitled  to  thetn.  The  w'ofds  ^  CleHk  i^ 
the  ihiperiior  Court  of  Richmond  Coiini^^  in  the  IfettM'of 
adMnisttotibn  tb  6^well  £.  Cfalsihiii,  might  te  tejeoUed  aSs-iittt*- 
ptiisage,  and  ihey  would  Be  good; 

t^.l  Thb  evidence  of  Rhodes  and'  Ci^di^^bbd;  AMM  , 
ptwt,  liBr  tend  tb  prt^ve,  fhdf  the  \!bfe&  i^liltf  N^fe^^ 
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defeDdant  were  not  what  they  pur[K)rted  to  be,  absolute  bilb 
of  sale ;  but  the  object  was  no  doubt  to  prove  that,  absolute 
bills  of  sale  as  they  were,  they  were  obtained  by  the  fraud  of 
the  defendant.  He  told  one  of  the  witnesses  he  intended  to 
fix  Oaz's  property.  He  said  to  the  other,  that  he  was  on  his 
way  to  Mr.  Dawson's  to  get  him  to  write  a  bill  of  sale  to  se- 
cure the  property  to  deceased's  wife  and  children,  as  decea^d 
was  a  frolicksome  man ;  and  said  something  about  securing 
it  against  creditors.  Defendant  told  him  on  his  return,  he 
had  secured  the  property.  This  was  certainly  evidence  for 
the  consideration  of  the  jury,  on  the  issue  of  fraud  or  no 
fraud,  on  the  part  of  the  defendant — whether  it  was  a  contri- 
vance of  his  own  to  induce  the  deceased  to  convey  the  ne- 
groes absolutely  to  him.  These  witnesses  do  not  connect  the 
deeeased  with  a  scheme,  originating  with  himself,  or  concert- 
ed with  others,  to  defraud  his  creditors.  If  the  plaintiff  had 
offered  evidence  to  prove  that  his  intestate  had  planned  a 
sbheme  to  defraud  his  creditors,  and  in  execution  of  it,  had 
conveyed  his  property,  it  would  have  been  inadmissible,  un- 
questionably, in  this  action,  but  he  certainly  cannot  be  preclu- 
ded from  proof  that  his  intestate  was  circumvented  and  indu- 
ced by  the  defendant  to  convey  his  property  absolutely  to  him, 
under  the  apprehension  that  his  imprudent  course  of  life 
might  bring  upon  him  pecuniary  embarrassments,  which 
would  deprive  him  and  his  family  of  the  means  of  support. 
There  is  no  evidence  in  the  record  showing  that  the  intestate 
was  indebted  at  the  time  of  the  conveyance,  or  that  tie  pro- 
posed the  transfer  of  the  property.  The  evidence  was  ad- 
missible to  enable  the  jury  to  determine  whether  the  intestate 
was  the  author  of  a  fraud  against  his  creditors,  and  exe- 
outed  the  bill  of  sale  in  furtherance  of  his  project,  or  wheth- 
et  he  was  the  victim  of  the  contrivance  of  another,  who  ex- 
cited his  fears  and  obtained  a  conveyance  of  his  property 
without  consideration,  under  the  pretext  that  he  would  hdld 
it  for  his  benefit  or  that  of  his  family.  If  tiiie  former,  the 
adMnistrator  ought  not  to  recover ;  if  the  latter,  the  defend- 
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ant  should  not  be  allowed  to  retain  the  property.  1  Grea^ 
leqf  on  Ev.  §284 ;  Logan  and  others  vs.  Bond,  13  Go.  Sep 
201. 

[4.]  The  refusal  of  the  Court  to  allow  the  defendant  be- 
low to  withdraw  his  announcement  that  he  had  closed,  is 
excepted  to.  The  object  was  to  re-examine  the  witness  Simp- 
son, and  to  prove  that  at  the  time  the  defendant  paid  Gaza- 
way  Beale  five  hundred  dollars,  both  Beales  being  present, 
the  defendant  asked  Simpson  whether  the  title  papers  he  al- 
ready had,  would  do  ?  and  Simpson  told  him  they  would 
This  Court  has  held  that  the  Judges  of  the  Superior  Courts 
have  **  the  discretionary  power  to  relax  the  rule  in  regard  lo 
the  examination  of  witnesses  where  justice  requires  that 
it  should  be  done;  and  the  judgment  of  the  Court  will  not  be 
reversed  for  the  relaxation  of  the  nile,  or  the  refusal  to  relax 
it,  unless  the  error  be  gross  and  palpable."  Walker  vs.  Walk- 
«r,  14  Go,  Sep.  250.  Was  there  gross  error,  or  any  error  at 
all  in  the  refusal  of  the  Court  to  allow  this  witness  to  be  re- 
examined, to  make  that  proof?  The  witness  had  been  exam- 
ined. He  testified  that  the  plaiutitf  in  error  borrowed  $500 
or  11600  from  him,  to  finish  paying  for  two  negroes,  and  that 
he  (plaintifi*  in  error)  paid  deceased  the  money.  Gazaway 
Beale  said  he  was  satisfied,  and  that  plaintifi'  in  error  had 
paid  him  all  the  money,  and  said  it  was  for  the  puirchase  of 
the  negroes.  This  is  what  he  testified  to  in  regard  to  Gaz. 
Beal's  statement  He,  about  this  time,  heard  the  plaintilT  in 
error  say  that  Christian  wanted  to  buy  one  of  Gaz's  boys.  The 
object  of  the  conversation  was  to  borrow  money  from  wit- 
ness to  pay  the  balance  due  by  the  plaintiff  in  error  to  the 
deceased,  for  the  negroes.  The  plaintiff  spoke  of  them  as 
Gaz's  negroes.  Defendant  said  they  were  family  negroes, 
and  if  they  were  sold,  he  would  buy  them  himfiel£  This 
conversation  took  place  on  Saturday.  On  Saturday  the  mo- 
ney was  borrowed  and  the  transfer  of  the  bill  of  sale  was 
made  to  witness.  On  Saturday  the  plaintiff  in  error  said 
that  Christian  wanted  to  buy  one  of  Gaz's  negroes,  and  that 
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they  were  family  negroes,  and  if  they  were  sold,  he  would 
buy  them  himself.  And  yet  the  witness  says  the  object  of 
this  identical  conversation  was  to  borrow  money  to  pay  the 
balan'!e  due  by  the  deceased  for  the  negroes.  The  Court  be- 
low had  a  right  to  infer  from  this  testimony  that,  if  what 
plaintiff  in  error  said  was  true,  to- wit:  that  if  the  negroes 
were  sold  he  would  buy  them  himself,  he  liad  not  bought 
them  when  he  wanted  to  borrow  the  money ;  and  that,  if  he 
had  not  bought  them,  he  could  not  have  paid  already  a  part 
of  the  purchase  money,  and  that  he  could  not  have  wanted 
to  borrow  money  to  pay  the  balance ;  and  to  hold  that  the 
evidence  was  not  therefore  material.  The  object  of  the  par 
ty  in  wishing  to  make  the  additional  proof  by  witness,  was 
to  enable  him  to  insist  upon  it  before  the  jury  as  an  implied 
admission  of  the  sale  of  the  negroes.  The  question  was 
not  propounded  to  the  deceased,  nor  does  it  appear  that  his 
attention  was  particularly  called  to  it,  or  that  he  was  bound 
to  reply.  If  he  had  made  no  sale,  he  could  not  have  imagin- 
ed that  he  was  called  on  to  deny  it  He  was  not  appealed 
to.  This  kind  of  evidence  ought  to  be  cautiously  received, 
and  never,  unless  the  circumstances  show  that  a  man  of  ordi- 
nary prudence  would  have  spoken.  Before  uncontradicted 
statements  in  the  presence  of  a  party  are  held  to  be  implied 
admissions  against  him  and  his  interests,  there  should  be 
evidence  of  direct  declarations  of  that  kind  which  naturally 
call  on  him  to  contradict  them.  1  Greenleqf  Ev.  §199. 
There  was,  therefore,  no  error  in  the  refusal  of  the  Court  to 
re-open  the  case  to  admit  the  proposed  evidence. 

[5.]  The  counsel  for  plaintiff  in  error,  requested  the  Court 
to  charge  the  jury,  that,  "  if  they  find  Benjamin  F.  Hall,  Clerk 
of  the  Superior  Court,  is  not  the  legally  appointed  adminis- 
trator for  Gazaway  Beale,  they  ought  to  find  for  the  defend- 
ant," There  were  two  sets  of  letters  of  administration.  The 
Court  below  had  already  decided  that  the  grant  to  Cashin 
was  vacated  by  the  expiration  of  the  term  of  his  office  as 
Clerk  of  the  Superior  Court    It  was  upon  this  assumption, 
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that  the  Ordinaiy  granted  the  letters  to  Hall,  It  was  pot  the 
ceise,  then,  in  the  opinion  of  the  presiding  Judge,  of  a  second 
grant  of  administration  during  a  subsisting  good  administra- 
tion. There  was  no  issue  before  the  jury  between  the  two 
administrators.  The  letters  to  Cashin  were  not  offered  as 
evidence  to  thtjwryy  and  could  not  have  been,  for  they  were 
offered  by  the  plaintiff  not  to  prove  title  in  Cashin,  but  were 
offered  as  evidence  to  the  Court  to  lay  the  foundation,  or 
proof  of  the  expiration  of  his  office  of  Clerk  of  the  Superior 
Court  and  the  election  of  Hall,  for  the  order  substituting  Hall 
as  plaintiff  for  Cashin  in  whose  name  the  suit  had  been  iur 
stituted.  If  this  were  so,  the  only  letters  of  administratioii 
before  the  jury  for  their  consideration,  were  the  letters  gran- 
ted to  Hall,  the  substituted  administrator,  and  his  letters  were 
conclusive  of  his  right  to  sue — just  as  conclusive  as  those  of 
any  administrator — and  the  charge  of  the  Courts  in  this  ash 
pect  of  the  case,  was  right  If  the  letters  of  administration 
granted  to  Hall  were  void  on  account  of  the  prior  grant  of 
administration,  which  had  not  been  vacated  or  become  null, 
he  had  no  title,  and  could  not  recover,  but  there  must  have 
been  evidence  of  this  btfore  the  jury.  The  jury  have  no 
right  to  consider  evidence  submitted  to  the  presiding  Judge 
alone  as  the  foundation  of  an  order  deemed  by  him  necessa- 
ry in  the  progress  of  the  case. 

The  judgment  of  this  Court  reverses  the  judgment  of  the 
Court  beloW)  making  Hall  the  plaintiff  in  the  cause,  in  lieu 
of  Cashin.  The  administration  of  Cashin  is  good  until 
avoided  by  judicial  sentence.  The  second  grant  does  not 
avoid  it  If  the  Ordinary  were  to  grant  administration  to  the 
wrong  party,  and  were  then  to  commit  it  to  the  right,  we 
think  the  better  opinion  is  that,  even  in  that  case,  the  latter  is 
not  a  revocation  of  the  prior  grant,  but  that  it  must  be  done 
by  judicial  sentence.     1  Wms.  on  Exrs.  390-1. 

[6.]  We  think  there  was  evidence  before  the  jury,  Jbesides 
the  bills  of  sale,  of  the  passing  of  the  title  to  the  slaves  fioio 
Ga^way  Bei^le  to  the  plaintiff  in  error.    It  is  tm^  it  wmf 
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slight,  but  Still  it  was  evidence.  The  possession  of  the  ne- 
groes had  passed  from  Gazway  Beale  to  Charles  T.  Beale. 
The  latter  was  in  possession  of  them  in  Burke  county,  and 
bad  paid  taxes  for  them.  Simpson  testified  that  he  borrow 
ed  money  from  him  to  finish  paying  for  the  negroes.  That 
he  paid  Gaz.  Beale  the  money,  who  said  that  he  had  paid 
him  all  the  money,  and  that  it  was  for  the  purchase  of  the 
negroes.  This  was  some  evidence.  What  degree  of  credence 
it  was  entitled  to,  and  whether  the  force  of  it  was  not  impair- 
ed^ and  to  what  extent,  by  the  statements  of  Charles  T.  Beale 
to  the  same  witness,  was  a  question  for  the  jury. 

[7.3  The  counsel  for  the  plaintiff  in  error,  requested  the 
Court  to  charge  the  jury,  '^that  if  they  find  that  the  bills  of 
sale,  made  by  Gazaway  Beale  to  the  defendant,  were  made 
in  fraud,  and  if  Gazaway  Beale  was  a  party  to  the  fraud, 
they  are  good  as  against  the  maker  of  them,  and  carry  a 
good  title  to  the  defendant,  and  that  in  cases  of  fraud  by  both 
parties,  the  Court  will  leave  them  where  it  found  them.'^ 
The  Court  refused  to  give  this  charge,  and  it  committed  no 
error  in  refusing  it  There  is  no  evidence  in  the  record  of  a 
purpose  on  the  part  of  Gazaway  Beale,  to  perpetrate  a  fraud 
upon  any  ona  In  every  case  of  fraud,  there  must  be  a  per- 
son to  be  defrauded,  and  a  subject  in  respect  to  which  the 
fraud  is  to  be  committed.  It  cannot  be  contended  that  Gaz- 
away Beale  intended  to  perpetrate  a  fraud  on  Charles  T. 
Beale,  by  conveying  to  him  valuable  negroes,  without  con- 
sideration. He  was  not  the  party  to  be  defrauded.  If  both 
parties  contemplated  a  fi^ud,  it  must  have  been  contemplated 
against  some  one,  or  a  class  of  persons,  as  creditors.  There 
was  no  evidence  that  Gazaway  Beale  had  creditors  prior  or 
subsequent  to  the  transfer  of  the  property,  the  payment  of 
of  whose  claims  he  had  manifested  a  desire  to  avoid.  It  was 
not  possible,  therefore,  that  he  could  have  meditated  a  fraud 
against  creditors.  The  charge  as  given,  was  unnecessary  and 
uncalled  for  by  the  facts  in  proof  5  but  it  was  certainly  errone- 
ous as  a  principle  of  law,  and  inasmuch  as  the  case  must  go 
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back  for  a  new  trial,  it  is  proper  that  we  should  pass  upon  it, 
as  the  testimony  on  a  future  trial  may  be  different  If  a  par* 
ty  conveys  property  for  the  purpose  of  defrauding  creditors, 
which  purpose  is  to  be  established  by  proof  sufficient  to  es- 
tablish the  fraudulent  intention,  the  creditors  may  avoid  the 
conveyance,  but  the  fraudulent  party  or  his  personal  repre- 
sentative never  can. 

[8.]  Although  the  party  may  die,  and  the  administrator  on 
his  estate  represents  creditors  as  well  as  distributees,  he  can 
no  more  move  to  avoid  the  deed  than  the  party  himself  could, 
were  he  in  Ufa  The  creditors  may  move  in  the  matter,  but 
no  one  else.  In  such  cases  the  administrator  is  estopped  by 
the  fraudulent  act  of  his  intestate. 

[9.]  There  was  no  error  in  the  instruction  of  the  Court  to 
the  jury,  to  correct  their  verdict,  and  put  it  in  proper  form. 
They  were  not  directed  to  alter  it  in  matter  of  substance,  nor 
did  they  do  it 

[10.]  It  was  discretionary  with  the  presiding  Judge  to  al 
low  the  jury  to  be  polled,  or  not    He  refused  it  in  this  case. 
Nothing  appears  in  the  record,  (if  this  Court  considered  itself 
at  liberty  to  control  the  discretion  of  the  Court  in  this  case,) 
to  show  that  it  was  improperly  exercised. 

[11.]  A  motion  for  a  new  trial  was  made  in  the  Court  be- 
low, on  all  the  grounds  and  points  upi>n  which  we  have  pass- 
ed our  judgment  above,  and  on  the  additional  ground,  that 
the  verdict  of  the  jury  was  contrary  to  law,  evidence,  and  the 
preponderance  of  evidence.  The  motion  was  refused  on  all 
the  grounds.  The  last  alone,  remains  to  be  considered.  We 
know  of  no  principle  of  law,  to  which  the  facts  in  proof  were 
applicable,  violated  by  ^he  finding  of  the  jury.  It  was  insis- 
ted on  the  trial  of  the  cause,  that  the  negroes  were  conveyed 
in  fraud  of  creditors,  and  yet  there  is  no  proof  that  the  maker 
of  the  bills  of  sale  was  indebted  to  any  considerable  amount, 
or  at  all,  at  the  time  of  their  execution,  or  aflerwarda 
Charles  T.  Beale  said  something  about  securing  the  property 
against  creditors,  but  Gazaway  Beale  was  not  present,  and 
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there  is  a  total  absence  of  proof  that  there  were  creditors 
who  were  never  paid.  But  Charles  T.  Beale  said  he  intend* 
ed  to  secure  the  property  to  deceased's  wife  and  children,  as 
deceased  was  a  frolicksome  man.  If  existing  creditors  had 
been  provided  for  in  an  instrument  drawn  for  that  purpose, 
I  will  say  that  there  might  have  been  no  legal  objection  to  it. 
Bat  instead  of  securing  it  to  deceased's  wife  and  children, 
the  bill  of  sale  was  made  to  himself.  The  jury  were  certain- 
ly at  liberty  to  infer  from  this  proof,  that  Gazaway  Beale  did 
not  contemplate  a  fraud  upon  his  creditors,  especially  as  no 
debts  were  proven  to  have  existe.l  at  that  time;  and  they 
were  equally  at  liberty  to  infer,  that  Charles  T.  Beale,  by  sug- 
gesting that  his  habits  might  lead  to  future  embarrassments, 
induced  (lazaway  Beale  to  make  the  bill  of  sale  to  him. 
There  could  have  been  no  fraud  in  Gazaway  Beale,  if  he 
had  no  creditors  to  defraud;  there  could  have  been  no  fraud 
on  the  part  of  Charles  T.  Beale  against  the  creditors  ol  Gaza* 
way  Beale,  if  he  had  none.  Hence,  if  there  were  no  credi- 
tors, there  was  no  violation  of  the  rights  of  creditors;  and  the 
finding  of  the  jury,  if  they  believed  there  were  no  creditors, 
that  th(;  administrator  might  recover  the  negroes,  and  was 
nr>t  estopped  by  any  proof  before  them  of  a  meditated  fraud 
upon  creditors,  was  not  a  violation  of  the  principle  of  law, 
enfjroeJ  in  favor  of  creditors — that  as  between  parties  equally 
at  fault  in  an  illegal  transaction,  the  condition  of  the  party  in 
posstjssioa  is  the  better  condition.  The  verdict  of  the  jury 
was  not,  therefore,  contrary  to  law.  In  our  judgment,  it  was 
n  Jt  contrary  to  evidence  or  the  preponderance  of  the  evidence. 
The  (lefetulaut  in  the  Court  below,  claims  to  have  purchased 
the  negroes,  Matt  and  Billy  Buck,  on  the  18th  of  February, 
1848,  and  Martha  on  the  2d  of  September,  1861.  His  bills 
of  sale  are  of  those  dates.  It  was  insisted,  in  the  argument 
before  this  Court,  that  there  was  a  subsequent  purchase  of 
the  slaves  by  Charles  T.  Beale.  The  plaintiflf  made  ont  his 
title  in  the  Cjurt  below,  by  proof  by  Dr.  Martin,  that  defen- 
dant (plaintiff  in  error)  said  to  him  in  1850  or  1851,  that 
VOL.  XXII  32. 
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Buck  belonged  to  the  deceased ;  by  Day,  that  the  deceased 
had  possession  of  the  negroes  when  he  left  Columbia  county, 
iSf/o  or  three  years  before  his  death ;  and  by  Christian,  that  he 
hud  bought  Buck  of  deceased,  on  the  Friday  before  his  death, 
ahd  he  sav  defendant  in  relation  to  the  trade,  who  said  there 
Was  no  incumbrance  on  him;  that  he  hoped  he  would  not 
bily  them,  as  they  were  family  negroes,  and  if  Gaz  was  bent 
on  selling  them,  he  would  buy  them  himself;  he  did  not  de- 
ny the  right  of  Gaz.  to  sell  them,  but  said  the  title  was  in  him- 
Belt  The  evidence  of  title  on  the  part  of  the  defendant  was, 
that  about  eighteen  months  before  the  trial,  which  took  place 
ift  October,  1856,  he  called  on  Dr.  Campbell  to  treat  the  ne- 
groes for  hernia.  The  bill  of  sale  for  the  negro  men  was 
proven  and  read  in  evidenca  No  money  was  paid,  nor  notes 
gfren  in  the  presence  of  the  witnesses,  but  the  bill  of  sale 
was  handed  to  Guzaway  Beale,  who  was  to  deliver  it  on  re- 
cfeirin^  the  notes,  and  he  told  one  of  the  witnesses,  two  or 
three  days  afterwards,  that  he  had  received  the  notes.  The 
bill  of  sale  for  Martha  was  proven  and  read  in  evidence. 
One  of  the  witnesses  testified  to  deceased's  hand  writing,  and 
the  other  to  the  execution  of  the  bill  of  sale,  but  neither  of 
them  proved  the  payment  of  any  consideration.  The  only 
remaining  evidence  to  this  point,  is  the  evidence  of  Simrson, 
that  defendant  had  borrowed  money  from  him  to  finish  pay- 
ing for  two  negroes,  that  the  money  was  paid  to  the  deceased, 
who  said  it  was  for  the  purchase  of  the  negroes.  The  jury 
vtpon  this  testimony,  had  certainly  a  right  to  find,  and  no 
doubt  did  find,  that  the  plaintiff  had  no  right  to  hold  the  ne- 
groes. Matt  and  Buck,  under  the  bill  of  sale  executed  in  Feb- 
rtiary,  1848.  In  1850  or  1851,  he  told  Dr.  Martin  that  Buck 
Was  the  property  of  Gaz.  Beale,  and  when  he  paid  him  the 
note  for  the  hire,  he  said  he  was  his  agent.  He  told  Chris- 
tirati,  on  the  Friday  before  his  death,  when  he  saw  him  re- 
specting the  trade  he  had  made  with  Gaz.  Beale  for  Buck, 
thkt  there  was  no  incumbrance  on  him.  If  Gaz.  was  bent 
oii'kdittig  them,  he  skid  he  would  buy  them  himsel£    He 
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did  not  deny  the  right  of  Gaz.  to  sell  them,  but  said  the  title 
Was  in  himselC     Roberts  testified,  that  Gazaway  Beale  wan* 
ted  to  turn  the  negroes  into  money,  and  sold  them  to  Charles 
T.  Beale  for  that  purpose,  and  yet  no  money  was  paid.    The 
witnesses  testify  that  notes  were  to  be  given,  and  that  Gaza- 
way Beale  said  he  had  received  the  notes.     When  Simpson 
gaw  the  money  borrowed  from  him,  paid,  no  note  was  given 
ap,  and  if  his  testimony  applied  to  the  sale  of  1848,  a  note 
ought  to  have  been  given  up.    But  it  is  evident  from  Charles 
T.  Beale's  admissions,  that  he  claimed  no  right  to  the  slaves 
under  the  bill  of  sale.    Now,  in  regard  to  a  second  sale  to  be 
implied  from  Simpson's  evidence,  already  stated,  the  jury  bad 
a  right  to  draw  their  own  conclusions    The  same  witness 
testifies,  that  he  heard  plaintiff  in  error  say  that  Christian  waiu- 
ted  to  buy  one  of  Gaz's  boys.     In  this  conversation  he  spoke 
of  them  as  Gaz's  boys,  and  said  they  were  family  negroes, 
and  if  they  were  sold,  he  would  buy  them  himself.    Now, 
this  was  a  conversation  held,  the  witness  says,  when  he  came 
to  borrow  the  money  to  pay  the  balance  due  by  defendant  to 
deceased  for  the  negroeji.     The  jury  were  the  proper  judges 
of  this  evidence,  and  they  did  judge  of  it     It  seems  from 
the  informal  verdict  first  returned  by  them,  that  they  consid- 
ered that  the  plaintiff  in  error  should  be  allowed  the  0600 
paid  as  a  part  of  the  hire  of  the  negroes.    Dr.  Martin  had 
paid  him  hire,  and  Henry  Dawson  did  the  same  thing. 

In  regard  to  Martha,  the  evidence  is  less  complex.  There 
was  a  bill  of  sale.  A  witness  saw  it  executed,  but  he  does 
not  testify  that  he  saw  either  a  note  given  or  the  money  paid, 
and  yet  he  says,  that  he  states  all  he  knows  in  favor  of  the 
defendant.  Whether  he  obtained  the  title  to  Martha  in  ac- 
complishment of  his  expressed  purpose  to  fix  Gaz's  property, 
and  to  secure  it  to  his  wife  and  children,  the  jury  were  the 
judges.  He  did  not  probably  own  Martha  at  the  timo  that 
Matt  and  Bjiick  were  conveyed ;  for  Richard  B.  Day  testifies, 
that  he  knew  Matt  and  Buck,  and  afterwards  deceased  had 
a  woman  named  Mariha.    We  regret  that  the  ^ound  taken 
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in  the  motion  for  a  new  trial,  makes  it  necessary  to  go  so  ful- 
ly into  the  consideration  of  the  evidence.  It  was  unavoida^ 
We.  We  concur  with  the  Court  below,  that  a  new  trial  ought 
xiot  be  granted  on  this  last  ground,  but  reverse  the  judgment 
and  order  a  new  trial,  on  the  grounds  herein  specified  as  er- 
rors in  the  decisions  of  the  Court  below. 

Judgment  reversed 


HOi  6. — Jflia  Anx  Watsox,  by  her  next  friend,  plaintiff  in 
error,  w.  William  Watson,  defendant  in  error. 

■ 

Aa  instrumeot  was  substantially  as  follows:  ^^Know  all  men  by  these  preoeotSi 
that  I,  James  B.  Carter,  for  and  in  coasideration  of  the  natural  love  and  aflec- 
tion  which  I  bear  unto  my  children,  (naming  th^m,)  and  for  their  better  pre- 
lerment  <n  life,  and  the  increase  of  their  portion,  and  also  in  consideretioa  of 

,  the  sum  of  ten  dollars,  to  me  in  hand  paid  by  my  children  at  and  before  t^ 
sealing  and  delivery  hereof,  the  receipt  whereof  I  do  hereby  acknowledgei 
have  given,  granted,  bargained  and  sold,  and  by  tnese  presents,  do  give^  grant, 
bargain  and  sell,  unto  roV  children,  all  the  property  hereaAer  named,  to  be 
eqaally  divided  between  them  at  my  death,  to-wit:  (divers  negroes,)  to 
have  and  to  hold  all  of  the  property  her^-by  given  and  granted  unto  them, 
their  heirs,  executordi,  and  admini:»trators,  forever,  as  their  own  property  i 
also,  I  do  hereby  appoint  my  son-in-law  guardian  for  myself  end  children,  4e* 
ring  my  natural  life:  Nevertheless,  if  any  of  my  children  should  marry  or 
come  of  age  during  my  life-time,  then  they  are  to  draw  their  equal  shares  of 
my  estate  as  heretofore  mentioned. 

In  wttntiss  whereof,  I  have  hereunto  set  my  hand  and  seal,  this,  12th  day  of  8e^ 

teraber.  1^7. 

JAMES  B.  CARTER,  [lu  &] 

In  presence  of 

*  Attest,     James  S.  Fctllcb, 

JoHTi  R.  Stanford." 

,Meid,  That  this  instrument  was  not  a  wlU. 

In  £qnity  in  Richmond  Superior  Court    Tried  before 
Judge  Holt,  at  April  Term,  1857. 
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Upon  the  trial  of  this  case,  complainant  offered  in  evidence 
the  following  instrument  in  support  of  her  title  to  the  proper- 
ty in  controversy,  to- wit: 

GcoRoiA,  1      Know  all  men  by  these  present,  Thlit 

Warren  County.  / 1,  James  B.  Carter,  of  the  aforesaid  State 
and  county,  for,  and  in  consideration  of  the  natural  love  and 
affection  which  I  bear  unto  my  children — Lazarus  Sallis,  my 
•on-in-law,  Martha  Jane  Carter,  Anderson  C.  Carter,  Marcus 
Carter,  David  Carter,  Effe  Ann  Carter,  and  Julia  Ann  Carter, 
and  for  their  belter  preferment  in  life  and  the  increase  of  their 
portion,  and  also  in  consideration  of  the  sum  of  ten  dollars 
to  me  in  hand  paid  by  my  children  above  named,  at  and  be- 
fore the  sealing  and  deUvery  hereof,  the  receipt  whereof  I  do 
hereby  acknowledge,  have  given,  granted,  bargained,  sold, 
and  by  these  presents  do  give,  grant,  baigain  and  sell,  unto 
my  children  above  named,  all  the  property  hereafter  named, 
to  be  equally  divided  between  them  at  my  death  by  three 
disinterested  (^ persons")  which  is  as  follows,  to  wit:— one 
negro  man  named  Doss,  one  named  George,  Joe,  Patrick, 
Moses,  Jeremiah,  one  negro  woman  Vilet,  one  Huldah,  one 
by  the  name  of  Peter,  one  named  Jnda,  one  girl  named  Eaba, 
one  man  by  the  name  of  Jared :  To  have  and  to  hold,  all 
and  singular  the  property  hereby  given  and  granted  unto  the 
above  named  children,  their  heirs,  executors,  and  administra- 
tors forever,  as  their  own  proper  property ;  also  I  do  hereby 
appoint  Lazarus  Sallis,  my  son-in-law.  Guardian  for  myself 
and  children,  during  my  natural  life:  Nevertheless,  if  any  of 
my  children  should  marry  or  come  of  age  during  my  life 
time,  then  they  arc  to  draw  their  equal  shares  of  my  estate 
as  heretofore  mentioned. 

In  witness  whereof,  I  have  hereto  set  my  hand  and  seal, 

this  the  twelfth  of  September,  one  thousand  eight  hundred  and 

ihirty-seven. 

JAMES  a  CARTER,  {L.  &.} 
In  presence  of 

Mie»i,  Jambs  S.  Fuuj&b, 

John  R  Stanfoed. 
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GsosGiAy  1  Before  me,  personally  came  John  R.  Stan- 
Warren  County.  /  ford,  and  after  being  duly  sworn,  saith  that 
he  saw  James  R  Carter  sigu,  seal,  and  deliver  the  within  iur 
^||fument  of  writing,  for  the  purposes  therein  mentioned,  and 
that  James  S.  Fuller  was  a  subscribing  witness  with  himseUl 

JOHN  R  STANFORD. 
Sworn  to  and  subscribed  before  me  this  Sept  15,  1837. 
Q,  Lu  C.  Franklin,  /.  /.  C 
Recorded  15th  Sept.,  1837, 

JOHN  MOORE,  Clerk. 

To  which  being  admitted  in  evidence,  counsel  for  defaa- 
^ant  objected  on  the  ground  that  the  paper  was  not  a  deed^ 
but  a  testamentary  paper,  and  had  not  been  probated  and  ad- 
mitted to  record  in  the  Conrt  of  Ordinary.  After  arguBwal 
had,  the  Court  sustained  the  objection,  and  excluded  the  iib* 
Mrament  To  which  decision  counsel  for  complainanl  ax- 
eepfed,  and  now  assigns  said  ruling  as  error. 

MiLLEBs  &  Jackson  ;  and  E.  H.  Pottle,  for  plaintiff  in 
error. 

Gould,  for  defendant  in  error. 

Bjf  the  Court — Bennino,  J.  dolivering  ttie  opinion. 

Was  the  instrument  made  by  James  B.  Carter,  a  will,  or  a 
daed  ?    The  Court  below  held  that  it  was  a  will. 

An  instrument  is  a  will,  if  it  is  not  to  take  effect  until  after 
the  d^ath  of  its  maker;  a  deed  if  it  is  to  take  effect  before  his 
death. 

Whether  an  instrument  is  to  take  effect  before  the  death  of 
ita  maker^  or  not  until  afterwards,  depends  on  his  intention. 
If  his  intention  is,  that  the  instrument  shall  take  effect  befivpe 
h|a  death,  the  insirament  will  take  effect  before  his  death  | 
if  his  intention  is,  that  the  instrument  shall  tM  take  offiMSl 
until  after  his  death,  the  instrumettt  will  not  tolfie  -i^ectunlfl 


I 
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after  his  death.  This  will  be  so,  provided,  that  tliere  is  not 
somithia^  in  th3  law,  to  say^  that  the  instrument  shall  not 
take  effict  according  to  the  intention  of  its  maker. 

In  respect  to  the  present  instrument — whether  the  inten- 
tion  of  its  maker  was,  that  it  should  take  effect  before  his 
death,  or  not  until  afterwards — there  is  nothing  in  the  law  to 
say,  that  the  instrument  should  not  take  effect  according  to 
that  intention. 

The  words  of  an  instrument  are  what  we  are  mainly  to 
regard,  when  we  set  ab^ut  seeking  what  its  author's  intention 
was  in  making  the  instrument:;  and  those  words  are  to  be 
taken  in  their  usual  acceptation,  unless  there  is  some  exti|u 
ordinary  reason  forbidding  them  to  be  so  taken. 

There  does  not  appear  to  be^any|extraordinary  reason  why 
the  words  oi  this  instrument  should  [not  be  taken  in  their 
asual  acceptation. 

The/orm  of  an  instrument  also,  may  help  to  indicate  the 
intention  of  its  author. 

The  words  and.  the  form  may  both  point  the  same  way: 
whenever  they  do,  there  can  hardly  be  a  doubt,  that  that  is 
the  way  to  go  to  find  the^ntention.     • 

Now,  the  words  of  this  instrument,  taken,  as  they  must  be, 
in  their  usual  acceptation,  show  an  intention  in  the  maker  of 
the  instrument  to  do  an  act  that  was  to  have  effect  before  his 
death. 

*•  I, James  B.  Carter,"  "have  given,  granted,  baigainedi 
sold,  and  by  these  presents,  do  give,  grant,  bargain  and  sell,'' 
words  found  in  this  instrument,  are  words  which,  if 
^en  in  their  usual  acceptation,  express  a  gift  to  arise  imm^ 
4iaielj/  on  their  utterance.  They  are  words  which  do  this 
^th  emphasis,  when  preceded^as  these  fare,  by  such  woi4s 
as  the  following — ^  and^also  in  consideration  of  the  snjxk  of 
ten  dollars  to  me  in  hand  paid,"  "  at  and  before  the  sealing 
and  delivery  hereof,  the  receipt  whereof  I  do  hereby  acknowU 
pdge,"  a;a4  when  followed  by  such  words  as  these, "  to  have 
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and  to  hold  all  and  singular  the  property  hereby  given  and 
granted  unto"  &c.  "  forever  as  their  own  property." 

**  Nevertheless,  if  any  of  my  children  should  marry  or 
-come  of  age  during  my  life-time,  then  they  are  to  draw  their 
equal  shares  of  my  estate  as  heretofore  mentioned."  These 
are  the  last  words  of  the  instrument.  And  unless  the  inten- 
tion of  the  maker  of  the  instrument  was  such,  that  -the  in- 
stniment  should,  or  might,  take  efiect  during  his  life-time, 
these  words  are  absurd,  not  to  say  contradietory  of  the 
other  words  contained  in  the  instrumtnL  But  if  his  inten- 
tion was  such,  that  the  instrument  should  or  might  take 
effect  during  his  life-time,  the  words  are  sensible,  and  they 
are  consistent  with  all  the  other  words  of  the  instrument ; 
and  they  are  reasonable  too,  as  they  add  a  natural  provision 
to  the  instrument. 

The  same  thing,  for  the  most  part,  is  to  be  said  of  the  pro- 
vision expressed  in  these  words:  "Also  I  do  hereby  appoint 
Lazarus  Sallis,  my  son-in-law,  guardian  for  myself  and  chil- 
dren, during  my  natural  life."  True,  this  provision  may  be 
void  of  itself;  but  then  even  a  void  provision  in  an  instru- 
ment, may  serve  as  some  index  of  intention. 

Consulting,  then,  the  u^orc^;  of  this  instrument,  the  conclu- 
'  sion  to  which  we  must  come,  is,  that  it  was  the  intention  of 
the  maker  of  ir,  James  B.  Carter,  that  it  should  take  effect  be- 
fore his  death. 

What  says  the  form  of  the  instrument? 

The  form  of  the  instrument  is  that  of  a  deed,  and  not  that 
of  a  will:  "Know  all  men  by  these  presents;"  "in  considera- 
tion of  the  sum  of  ten  dollars"  "paid,"  "before  the  sealing 
and  delivery  hereof ;"  "to  have  and  to  hold;"  "in  witness 
whereof,  I  have  hereunto  set  my  hand  and  seal:"  these  are 
all  features  appropriate  to  a  deed,  and  not  features  appropri- 
ate to  a  will. 

The  form  of  the  instniment  being  that  of  a  deed,  and  a 

deed  being  an  instrument  to  take  effect  before  the  death  of 

'  its  maker,  the/orm  helps  the  toords^  in  the  matter  of  showing 
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that  it  was  the  intention  of  the  maker  of  the  instrument,  that 
it  should  take  effect  before  his  death. 

The  words,  and  the  form,  then,  concur  in  saying,  that  this 
was  his  intention  :  a  part  of  the  words  would  be  absurd  ^aud 
▼oid,  if  this  were  not  his  intention. 

This  being  so,  the  conclusion  must  be,  that  this  was  his 
intention.  But  if  this  v/as  his  intention,  then  the  instru- 
ment was  not  a  will,  it  was  a  deed. 

We  think,  therefore,  that  the  instrument  was  not  a  will, 
but  was  a  deed. 

In  this  opinion,  we  are  more  or  less  supported  by,  Cumming 
€Xf.  Cumming  J  3.  Kellj/  484  ;  Jackson  vs.  Culpepper,  do,  569 ; 
Spalding  vs.  Grigg  4.  Ga.  84 ;  Robinson  vs.  Schley,  6.  Go, 
526;  McGlawn  vs.  McGlawn,  17.  Go.  234;  and  are  not,  as  I 
think,  opposed  by  Dudley  vs.  Mallory,  4.  Ga.  52 ;  Crary  vs. 
Rollins,  8.  Ga.  450 ;  Simms  vs.  Arnold,  10.  Ga.  506 ;  Well- 
born vs.  Weaver,  1 7.  Ga.  275 ;  or  by  any  other  case. 

It  is  true,  that  in  this  instrument  there  is  to  be  found  this 
language  ;  "  have  given,"  &c.,  and  **  do  give,"  &c.,  "  unto 
my  children  above  named,  all  the  property  hereafter  named^ 
t^  be  equally  divided  between  them  at  my  death." 

But  the  words  ^at  my  death,"  refer  to  the  time  when  the 
division  of  the  property  among  the  children  was  to  take  place ; 
not  to  the  time  when  the  title  to  the  property  was  to  vest  in 
the  children.  Such  would  have  been  the  case,  even  if  the 
words  had  been,  ^to  be  paid,"  or  delivered,  at  my  death,  in 
stead  of  being  merely,  **  to  be  divided"  at  my  death.  "  When 
.  a  legacy  is  given  to  a  person  to  be  paid,  or  payable  at,  or  when 
he  shall  attain  the  age  of  twenty-one,  or  at  a  future  di(/!- 
niie  period,  the  interest  in  the  legacy  shall  be  consider- 
ed to  be  vested  in  the  legatee  immediately  upon  the  tes- 
tator's death,  as  debitum  inpresenti  solvendum  infuturo^ 
the  time  being  annexed  to  the  payment,  and  not  the  g^  of 
the  legacy."     1.  Rop.  Leg.  376. 

Suppose  the  words  had  been,  not  ^  at  my  death,"  but  at  the 
death  of  ttf.  B.    Can  there  be  a  doubt,  that  the  gift  would 
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not  have  vested  in  the  children  before  the  death  of  A.  B,? 
and  between  "  at  my  death/*  and  ^  at  the  death  of  A.  B^ 
what  is  the  difference  ?  "  If  at  the  death  of  •/?.  JB.,"  would 
not  prevent  the  gift  from  vesting  before  tho  death  of  A^ 
R,  why  should  "  at  my  death,"  prevent  the  gift  from  vest- 
ing before  my  death. 

This  instrument  is  such,  that  it  will  be  good,  whether  con- 
sidered as  a  will,  or  as  a  deed.  It,  unquestionably,  has  the 
form  of  a  deed.  To  make  it  a  will,  therefore,  we  should 
have  to  do  violence  at  least  to*  its  form.  But  what  reason  is 
there  to  justify  us  in  doing  violence,  even  to  so  unimportant 
a  thing  as  its  form  ?  It  will  be  equally  good  if  we  respect 
its  form,  and  say  it  is  a  deed.  In  short,  there  is  no  room  in 
this  case,  for  the  maxim,  that  words  may  be  strained,  if  strain- 
ing them  is  necessary,  tit  res  magis  valeat  quam  pereat. 

There  ought  to  be  a  new  trial 

Judgment  reversed. 


Na  7. — The  Bank  of  Savannah,  plaintiff  in  error,  i».  Ths 
Planters  Bank,  et  oLj  defendants  in  error. 

[1.]  If  an  iosolveat  debtor,  preferring  one  creditor  to  the  others,  diTide9  Um 
debt  which  he  owes  to  that  creditor,  into  smaller  debts,  so  that  they  shall  be 
wiUiin  the  jurisdiction  of  a  Court  in  whioh  a  judgment  may  be  obtained  «a 
tham  that  shall  be  such  as  to  give  that  creditor  aa  advantage  over  the  QtlM|ii 
the  debtor  does  what  is  not  unlawful 

[S.]  The  Act  of  1820,  "to  regulate  the  mode  of  prosecuting  actions  against  con- 
tractors and  copartners,  in  certain  cases,"  applies  to  the  city  Court  of  8«vnn« 
nail. 

Motion  to  distribute  Funds,  in  Chatham  Superior  Cpnit. 
Decision  by  Judge  Fubmino^  May  Ten^i,  1857. 
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Statement  of  facts  agreed  upon  by  counsel. 

The  plaintiffs  brought  their  action  in  Chatham  Superior 
Court  against  the  defendants  as  co-partners — Heman  A.  Crane 
iUftd  Lewis  W.  Wells  acknowledging  service  in  Chatham  coun- 
tf,  and  Richard  Curd,  the  third  co-partner,  acknowledging 
service  on  second  original  sued  out  for  Bibb  County — and  at 
the  present  term  obtained  judgment  for  310,000.  Summons 
af  ganiishment  was  served  on  Scranton,  Johnson  &  Co.,  and 
4hey  now  bring  into  Court,  under  their  return,  JJI3,440. 

After  suit  brought  and  garnishment  served  as  above  stated^ 
Ihe  defendants  being  indebted  to  the  Planters  Bank,  and  the 
Merchants  and  Planters  Bank,  each  in  large  sums  of  money, 
with  the  knowledge  and  consent  of  said  Banks,  divided  the 
4ebt8  into  sums  of  $500  each,  so  that  suits  could  be  brought 
on  them  to  the  city  Court  of  Savannah,  and  judgments  ob- 
tained at  the  then  next  term  of  said  Court;  on  the  14th  of 
January,  1857,  they  gave  their  promissory  notes,  payable  one 
day  after  date,  to  their  own  order,  and  by  them  endorsed  and 
delivered  to  said  Banks  for  the  amount  of  their  indebtedne$5>. 
On  the  19thof  January,  the  said  Banks  being  the  real  owners, 
but  using  the  name  of  Hiram  Roberts,  Isaac  W.  Morrell,  G. 
Foote,  Hugh  W.  Mercer,  George  W.  Wylly,  George  W.  An- 
derson, and  the  Planters  Bank  of  the  State  of  Georgia, 
brought  seven  several  suits  to  the  Febuary  Term,  1857,  of  the 
city  Court  of  Savannah,  describing  the  co-partners,  Heman 
A.  Crane,  Lewis  W.  Wells,  and  Richard  Curd,  as  of  said 
city,  the  two  former  being  actually  residents  of  Savannah^ 
but  the  said  Richard  Curd,  being  then  and  at  the  time  of  suit 
brought  by  the  Bank  of  Savannah,  a  citizen  of  Georgia,  resi- 
dent in  Bibb  County,  though  not  known  to  be  so  by  the 
Banks  last  sueing.  On  these  suits  Heman  A.  Crane  and 
Lewis  W.  Wells  acknowledged  service  in  person  and  a  re- 
turn was  made  by  the  Sheriff  of  the  city  Court  that  Richard 
Curd  was  not  to  be  found  in  his  bailiwick: — judgments  were 
rendered  on  said  seven  suits,  February  2d,  1857,  to  bind  the 
individual  property  of  Heman  A.  Crane  and  Lewis  W.  Weils, 
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and  the  co-partnership  property  of  Crane,  Wells  &  Co.  It  is 
admitted  that  these  suits  were  brought  in  the  city  Court,  with 
reference  to  the  fund  which  had  been  stopped  by  Garnish* 
ment,  and  for  the  purpose  chiefly  of  claiming  this  fund  by 
prior  judgments ;  but  the  judgments  were  founded  upon  bona 
Jidt  debts,  intended  to  bind  all  the  property  of  the  defendants 
according  to  law,  and  to  be  used  and  controlled  by  the  plain- 
tiffs without  any  reservation  whafever.  Thefiind  paid  in  by 
the  Garnishees  is  now  claimed  by  these  judgments. 

Upon  this  statement  of  facts  the  question  of  distribution 
is  submitted  to  the  Coun,  with  leave  to  either  party  to  ear- 
ly up. 

LLOYD  &  OWENS, 

MtomtysfoT  Bank  of  SfsoanneK 

LAWTON  &  BASINGER, 

Attorneys  for  other  partitB. 

The  facts  being  thus  agreed  upon  and  submitted,  the  pre- 
siding Judge  decided  that  the  judgments  obtained  in  the  city 
Court  were  good,  and  being  of  prior  date  to  the  judgment  of 
the  Bank  of  Savannah,  took  the  whole  fund  to  the  exclusion 
of  that  judgment,  and  ordered  the  same  to  be  distributed  and 
paid  out  accordingly. 

To  which  order  and  decision  the  Bank  of  Savannah  ex- 
cepted. 

*     Llotd  &  Owens,  for  plaintiff  in  error. 

Lawton  &  Basinoer,  for  defendants  in  error 

By  the  Court. — Bennino,  J.  delivering  the  opinion. 

The  question  is,  which  ought  to  have  the  money,  the  Bank 
of  Savannah,  or  the  Planters  Bank,  and  the  Merchants  aiid 
Planters  Bank  ? 


; 
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There  is  no  question,  that  it  is  the  latter  that  should  have 
the  money,  if  their  judgments  are  valid. 

Are  their  judgments  valid? 

The  judgments  are  for  $500  each ;  and  each  of  them  is 
Is  founded  on  a  note  of  |I500.  The  common  debtor,  Crane, 
Wells  &  Co.  owed  each  of  these  two  Banks,  a  debt  much  ex- 
needing  $500.  These  two  large  debts,  the  two  Banks  and 
Crane,  Wells  &  Co.,  divided  into  smaller  debts,  viz:  debts  of 
9500,  and  it  was  to  secure  these  smaller  debts,  that  the  notes 
aforesaid,  on  which  the  judgmsnts  are  founded,  were  given. 

This  division  of  the  two  large  debts  was  made  after  se^^^ 
vice  of  the  garnishment  issued  by  the  Bank  of  Savannah, 
and  was  made  in  order  to  enable  the  other  two  banks  to  sue 
in  the  City,  and  thus  to  enable  them  to  get  judgments  h^ort 
the  Bank  of  Savannah  could  get  a  judgment.  In  short,  the 
division  was  made  because  the  common  debtor /?r{/*err^^  his 
creditors — the  Planters  Bank,  and  the  Merchants  and  Planters 
Bank — to  his  creditor,  the  Bank  of  Savannah. 

Is  such  a  preference  lawful  ?  If  so,  it  cannot  be  a  cause  of 
rendering  the  judgments  of  the  two  former  Banks  invalid. 

By  the  old  law  debtors  might  make  preferences,  among 
their  creditors,  wiihout  limit.  Therefore,  by.^the  old  law, 
debtors  might  make  such  a  preference  as  that  made  by  this 
debtor. 

All  of  the  old  law,  except  such  as  may  have  been  repealed, 
is  still  in  force. 

The  twenty-seventh  section  of  the  Judiciary  Act  of  1799, 
is  as  follows:  "  No  confession  of  judgment  shall  hereafter  be 
entered  up,  but  in  the  county  where  the  defendant  or  defend, 
ants  may  reside,  or  unless  the  cause  has  been  regularly  sued 
out  and  docketed  in  the  usual  way  as  in  other  cases,  nor 
until  such  cause  be  called  in  its  order  for  trial." 

This  section,  doubtless  repeals  a  part  of  the  old  law ;  but 
it  does  not  repeal  the  part  which  sanctions  such  a  preference 
as  that  in  question  in  the  present  case;  for  it  does  not  aay  that 
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it  repeals  that  part,  and  it  is  not  necessarily  repugnant  to  thai 
part 

The  same  may  ^be  said,  mutatis  mutandis^  of  the  Act  of 
1818, to  prevent  insolvent  debtors  from  m^iLmg^'' assignmtnU 
or  tranters  of  property ^^  to  a  portion  of  creditors  to  the  ci- 
chision  and  injury  of  the  other  creditors." 

Neither  this  Act  then,  nor  the  twenty-seventh  section  of 
the  Judiciary  Act,  repeals  that  part  of  the  old  law,  which 
sanctions  the  preference  made  by  this  debtor. 

It  was  not  insisted,  that  there   is  any  other  law,  that  does. 

It  follows,  therefore,  that  that  part  of  the  old  law  is  still  im 
force. 

And  such  is  the  conclusion  to  which  tliis  Court  came,  in 
Lavender  et  al  vs.  Thomas  et  aL  18  Ga.  668. 

[iJ]  There  is  nothing,  then,  in  this  division  qf  the  large 
debtSj  to  render  the  judgments  invalid. 

These  judgments  were  judgments  rendered  by  the  ChXj 
Court  of  Savannah.  The  judgments  were  rendered  in  suity 
brought  against  a  partnership,  consisting  of  three  persons. 
Crane,  Wells  and  Curd«  Of  these  persons.  Crane  and  Welb 
resided  in  Savannah,  and  they  acknowledge  service  of  the 
snit;  Curd  resided  in  Macon,  and  as  to  him,  the  Sheriff  re- 
turned that  he  was  not  to  be  found  in  his  bailiwick.  The 
judgments  were  against  the  individual  property  of  Crane  & 
Wells,  and  against  the  property  of  the  partnership. 

Did  the  fact  that  Curd  resided  out  of  the  city  of  Savannah, 
.and  was  not  served,  render  these  judgments  invalid? 

It  did  not,  if  the  Act  of  1820,  *'  to  regulate  the  naode  of 
•prosecuting  actions  against  contractors  and  copartners,  incer- 
4ain  cases,"  applies  to  the  city  Court  of  Savannah.  This  is 
admitted. 

Does  that  Act  apply  to  the  city  Court 

It  is  sufficiently  general  in  its  terms  to  apply  to  that  Coiul 

It  is  a  highly  remedial  Act 

It  certainly,  therefore,  ought  as  well  to  apply  to  that  Coai^ 
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to  any  Court,  unless  there  is  sunjo  special  cause  to  preveut 
it  from  applying  to  that  Court 

We  know  of  no  such  cause. 

There  is  a  fact  which,  perhaps,  may  be  a  cause  why  the 
Act  should  especially  apply  to  that  Court    The  city  Court  of 

« 

Augusta  is,  in  all  respects,  a  similar  Court  to  the  city  Court 
of  Savannah.  The  city  Court  of  Augusta  was  organized  by 
an  Act  passed  in  1817;  and  therefore,  passed  d^ore  this  gen- 
eral Act  of  1820.  In  that  organizing  Act,  there  is  provision 
made  for  the  city  C6urt  of  Augusta,  similar  to  the  general 
provision  #ontained  in  the  Act  of  1820.  Indeed,  the  provis- 
ion in  the  Act  of  1820,  was,  it  is  probable,  taken  from  thai 
contained  in  that  organizing  Act 

Now,  the  city  Court  of  Savannah  was  organized  by  an 
Act  passed  qfter  the  Act  of  1820.  That  Court,  being  Uke 
the  city  Court  of  Augusta,  as  much  needed  a  provision  of 
this  sort  as  the  city  Court  of  Augusta  could  need  it  Why 
lUen  was  it  not  specially  given  to  that  Court  in  the  organic 
Act  in  the  same  way  in  which  it  had  been  given  to  the  city 
Court  of  Augusta  in  its  organic  Act  ?  There  was  at  that  time, 
no  necessity  that  it  should  be  so  specially  given:  the  general 
provision  contained  in  the  Act  of  1820,  then  existed:  That 
sufficed.     What  other  answer  than  this  can  there  be  7 

And  this  answer  corresponds  with  what,  no  doubt,  hifiB 
been  the  contemporaneous  view  of  the  remedial  powers  of 
the  city  Court  of  Savannah. 

[2.]  We  may  at  least  say,  that  we  know  of  no  special 
cause  sufficient  to  take  the  city  Court  out  of  the  general 
terms  of  the  Act  of  1820. 

But  if  there  is  no  such  cause,  then  there  is  nothing  in  the 
fad  aforesaid,  as  to  one  partner's  non-residence  and  non- 
service,  that  can  render  the  judgment  invalid. 

But  even  if  it  were  so,  that  the  Act  of  1820  did  not  apply 
to  the  city  Court,  would  it  follow,  that  these  judgments  -are 
void? 

That  it  would,  is  anything  but  certain. 
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The  two  served  defendants  made  no  objection  to  the  want 
of  service  on  the  third :  they  suffered  judgment  to  go  against 
them. 

If  two  out  of  three  partners,  or  joint  contractors,  sresuedf 
the  common  law  says,  that  they  must  plead  the  non-joinder 
of  the  third,  else  judgment  may  of  right  go  against  them« 
But  if  all  three  are  sued,  and  only  two  served^  can  it  make 
any  difference  ?  Must  it  not  be  equally  true,  that  the  two 
must  plead,  or  at  least  in  some  way  insist  upon,  the  non- 
service  of  the  third,  in  order  to  prevent  judgment  from  going 
against  them  ? 

And  the  common  law  is  what  governs,  in  this  respect,  in 
the  present  casi-.  The  part  of  the  Constitution  relating  to  the 
place  in  which  cases  are  to  be  tried,  does  not  apply  to  corpo- 
ration Courts. 

Upon  the  whole,  we  may  say  that  we  know  of  nothing 
that  should  render  these  judgments  void. 

So  the  judgment  of  the  Court  below js  to  be  affirmed. 


Judgment  affirmed. 


No.  8. — Matthew  W.  Bunn,  adm'r,  plaintiff  in    error,  t». 
Moses  L.  Bunn,  et  aL  defendants  in  error. 

An  instrument  was  in  substance  as  follows :  Tbi8  indenture  made  this  let  ApriK 
1845,  between  Civility  Bunn  of  the  one  part,  and  Matbew  W.  Bunn  of  tiie 
other,  witnesseth,  that  said  Civility,  in  consideration  of  her  love  for  bcf 
ton  said  Mathew,  and  of  five  dollar:^  to  her  in  hand  paid  l>y  him,  ha»  given,  sod 
granted,  and  does  by  these  presents,  give  and  grant,  to  said  Matbew,  all  lh«l 
tract  of  land  lying,  &c.,  one  negro  Matilda,  one  negro  Edmund,  one  negro 
Rhody,  and  all  of  her  stock,  plantation  tools',  and  household  and  kitcheo  to^ 
niture  ;  and  that  she  reserves  to  herself  her  right  to  said  property  during  heff 
life;  and  that  aAer  her  death,  said  Mathew  is  to  have  and  to  hold  the  said 
property,  to  him,  his  heirs  and  assigns,  forever,  in  fee  simple  ;  and  that  sht 
warrants  the  property  to  said  Mathew,  against  herself,  and  a^^ oat. all  otbcf 
persona  whatever. 

BM^  That  this  instrument  was  not  a  will,  but  was  ■  deed. 


TIW*fe  Ma*  fT» 


BanA,  tdm>  t«.  puai^,  <tt  at 


From  the  Superior  Oo^iit  of 
Bnike  Countf. 


la  Eq^ity,  in  Qurke,  S^p^p^r  £m^  Pfcitiqn  ijf,  J^vlig^ 
HojLT,  at  A^s^y  Tenn,  ia57. 

This  case  waft  heard  upon  bill  and  i^n  W€ft.  TM  4^9^ 
and  legal  questions  are  su^ciept^.set  jTodli  in  tl^P)b^l  ciff^ 
ceptions^  which  is  as  follows : 

Mathew  W.  Bunn,  admin-^ 

istrator,  tic.,  of   Civility 

Bunn,  plaintiff  ip  error. 
vs. 
Moses  L.  Bunn,  and  Pleas- 
ant Pryor  in  right  of  his 

wife,  Sarah,  and  the  said 

Sarah,   formerly   Sarah 

Bnnn,  by  her  next  friend 

and    husband,    the    said 

Pleasant    Pryor,  defend* 

ants  in  error. 

Be  it  remembered,  that  the  above  named  defendants  in  er- 
ror, filed  their  bill  on  the  equity  side  of  the  Superior  Court 
of  Burke  County,  against  the  above  named  plaintiff  in  error 
— which  said  bill,  returnable  to  November  Term,  1855,  of 
saidCjurt,  called  upin  the  said  Mathew  W.  Bunn  for  an  ac- 
C3unt  of  the  estate  of  his  said  intestate.  The  answer  of  said 
Mithew  W.  Bunu  was  duly  filed,  alleging  that  he  had  fully 
accounted  with  complainants  for  all  their  distributive  shares 
ol  his  intestate's  estate,  and  insisting  that  all  the  lands,  goods, 
and  chattels  set  forth  in  complainants'  bill  and  charged  to  be 
a  part  of  his  intestate's  estate,  and  whicfi  had  not  been  by 
him  accounted  for,  were  the  individual  property  and  effects 
of  him  tlie  said  Mathew  W.  Bunn,  and  that  he  claims  the 
samf^  under  an  instrument  in  writing  made  by  said  Civility 
Jl.mn,  a  copy  of  which  was  annexed  to  his  said  answer,  and 
which  is  in  the  words  and  figures  following  to«>wit: 

VOL.  XXII.  33. 
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'  .  OmvjnAy  VThis  Indenture,  made  the  first  day  of  April, 
Burke  County  /  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-five,  between  Civility  Bunn,  of  said  coun- 
ty and  State,  of  the  one  part,  and  Mathew  W.  Bunn,  son  of 
the  said  Civilty  Bunn'  of  the  same  place,  of  the  other  part, 
witnesseth,  that  the  said  Civility  Bunn,  for  and  in  considera- 
tion of  the  natural  love  and  afiection  which  I  have,  and  bear 
to  my  said  son  Mathew  W.  Bunn,  and  for  and  in  considera- 
tion of  the  sum  of  five  dollars  cash  in  hand  paid  by  the  said 
Mathew  W.  Bunn,  the  receipt  whereof  is  hereby  acknowl- 
edged, have  given  and  granted,  and  do  by  these  presents  give 
and  grant  unto  the  said  Mathew  W.  Bunn,  his  heirs  and  as- 
iigns,  all  that  tract  of  land  situate,  lying  and  being  in  the  74th 
district  of  the  county  of  Burke,  the  place  whereon  I  now  re- 
side, containing  five  hundred  and  sixty  acres,  be  the  same 
more  or  less,  one  negro  woman  ^  slave  by  the  name  of  Ma- 
tilda aged  about  forty  years,  one  negro  boy  Edmund  aged 
seventeen  years,  a  negro  girl  Rhody  aged  fourteen  years,  with 
all  of  my  stock  of  every  name  and  description,  plantation 
tools,  household  and  kitchen  furniture.  I,  Civility  Bunn,  re- 
serve to  myself  my  right  to  said  described  property  during  of 
my  life,  after  which  Mathew  W.  Bunn  to  have  and  to  hold 
the  afore  described  property  to  him,  his  heirs  and  assigns 
forever,  in  fee  simple.  And  the  said  Civility  Bunn  for  herself, 
her  heirs,  executors  and  administrators,  the  said  given  and 
granted  property  unto  the  said  Mathew  W.  Bunn,  his  heiis 
and  assigns,  will  warrant  and  forever  defend  the  right  and 
title  thereof,  against  themselves,  and  against  the  claim  of  all 
other  persons  whatever. 

In  testimony  whereof,  the  said  Civility  Bunn  hath  hereon* 
to  set  her  hand  and  affixed  her  seal,  the  day  and  year  first 
above  written.  CIVILITY  BUNN,  [2.  &J 

Signed,  sealed  and  delivered  in  presence  of  us. 
Interlined  before  signed. 

John  C.  C.  Lahb,  ■/!  P. 

JoHH  T.  Browh. 
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Bunn,  adm'r  vs.  Banii,  eC  tl. 


At  November  Term,  1856,  an  order  of  Court  was  paaaed, 
of  which  the  following  is  a  copy,  after  stating  the  case : 

^  The  answer  of  the  defendants  having  been  duly  filed,  par- 
ties consenting :  //  is  ordered^  That  the  legal  points  invol- 
ved in  said  cause,  namely,  whether  the  deed  (a  copy  of  which 
is  annexed  to  defendants'  answer,)  from  Civility  Bunn  to  d^ 
fendants,  is  a  deed  or  testamentary  in  its  nature,  and  wheth^ 
or  not  a  subsequent  deed  executed  by  the  said  Civility  Bunti 
to  A.  Porter,  Trustee,  and  witnessed  by  the  defendant,  is  ad- 
missible as  evidence  to  show,  that  said  paper  was  not  intend- 
ed as  a  deed,  but  was  intended  to  be  a  will  ? — ^be  argued  at 
chambers,  with  the  right  to  either  party  dissatisfied  with  the 
decision,  within  thirty  days  after  such  decision  is  made,  to 
except  to  the  sama" 

After  argument,  the  Court  took  time  to  consider,  and  at 
May  Term,  1857,  of  said  Court,  rendered  its  decision  hold* 
ing  said  instrument  to  be  a  will 

Whereupon,  the  said  Mathew  W.  Bunn  excepted  to  said 
decision,  and  now  within  thirty  days  of  its  rendition  presents 
this  his  Bill  of  Exceptions,  and  prays  that  the  same  may  be 
certified  according  to  law. 

Mii«LSBs  &  JacxsoNi  for  plaintiff  in  error. 

Joiin  &  Stueoxs,  for  defendants  in  error. 

By  the  Court. — Bennino  J.  delivering  the  opinion. 

Was  the  instrument  made  by  Civility  Bunn,  a  will,  or  a 
deed  ?    The  Court  below  held  that  it  was  a  will 

We  think  it  was  a  deed.  If  it  differs  in  any  essential  res- 
pect from  the  instrument  in  the  case  of  Watson  vs.  Watson, 
decided  at  this  Term,  the  difference  does  not  make  in  favor  of 
its  being  a  will 

It  is  true,  that  in  that  instrument,  the  last  clause  was  one 
which  contemplated  a  division  of  the  property  in  the  lifis* 
time  of  the  author,  as  a  possibility ;  but  it  is  also  true,  that 


4T«       &up^i;^E  fiami;  Qf  9^Q^9\^. 


^^r^h  "^Wlw"*  *  Co-  T«-  J8*  W>e- 


^ha^  iS;a  yrjJJ,  fl^^ij9l^.4  ;^^U9^  as  that  i& 

-  ^«fW^^.*>  ins^^xn^t  theiie^sLa  disppsUipo  WJ^ej^f 
fyf^  i^^d  the  iusl^rjui^q^  h^  but  Xyiro  witn^^  to  it  To 
j|^,  that  this  instryi^DtAs  a  will  therefore,  i^  ,tQ  say  that  it 
-f^fffH  l>e  vfijdfu>  &x  as  this  dispositiou  is  ooucerned.  And  if 
^^1^  tn;^^,  thai  we  ape  at  liberty  to  strain  an  instrument,  when 
}f^  9^ra|U^ng  it  ^e  can  prevent  it  from  being  void,  bo^  ifuch 
^I^PITiQ  ixf^^  npust  it  be,  that  we  are  not  at  libe^  to  strpun  a|i 
tifif^^en^.  whe^n  by.str^ipiug  it  we  render  it  void. 

^ferr^g  to  Watson  ys.  )Vatspn,  decided  at  this  term,  we 
^j^  thfkt  we, think, th^t  the  (^ourt  below  qrred  in  holding  this 
instrument  to  be  a  will. 
,    ,<^  f^&^  trial,  ^h^efftre,  pii^st  take  place. 

Judgment  reversed 


No.  9. — Hand,  Williams  &  Co.,  plaintiffs  in  error,  vs.  Oeksv- 
viLL£&. Sample^  defendants  in  error. 

[l.J  A  Sheriff  afler  having  retired  from  office  may  he  ruled. 

[2.]  But  he  cannot  move  to  re-instate  a  case  to  which  he  is  no  party,  which 
been  dismissed  by  the  Co^rt. 


'  »    \ 


Assumpsit,  in  Chatham  Superior  Court.  Decision  by 
Judge  Fleming,  at  May  Term,  1857. 

The  piainttffe,  Hand,  Williams  &  Cc.,sued  out  bail  prooats 
in  assumpsit  against  Charles  E.  Greenville  and  WiUiani  T. 
finmple,  partners  in  trade,  under  the  firm  of  Greenville  & 
Bample,  for  the  sum  of  $635  36,  alleged  to  be  due  on  accodat, 
to  which  was  attached  an  affidavit  for  bail 


L 


SAVAJ^li/AH,  JFUNte  TEttM,  18S7.  A't't 

•  •  111  II.  ■  > 

Haad,  Wiiligmft  ic  Co.  vt.  Sample. 

^■^^— ^^»^— ^^^-^^  II      11  .MB  I  ».-.|l  ■■■■■»^  —  »«^»,  ■  ■■■!  ^.^^^^^^.^^^^^^ 

The  Sheriff  arrested  Greenville,  who  gave  bond  with  M«^ 
J.  Reily  surety,  far  his  appearance,  &c,  and  made  ihts  fcriv 
lowing  return  : 

^GsoBorA,  Chatham  County,         1 
Sheriff's  Office,  May  15th,  1855.  / 
I  have  arrested  Charles  R  GreeuTiile,  one  of  the  defend^ 
ant's,  and  served  him  with  a  copy  of  the  within,  and  taken 
bond  in  terms  of  the  law,  « 

A.  THOMAS,  Sherifir,  C.  C 

No  mention  or  return  was  made  as  to  the  other  defendasl^ 
Sample.  Upon  the  call  of  the  case  for  trial,  dcfendant^e 
counsel  moved  to  dismiss  the  action^  on  the  ground  that  lb# 
service  and  return  made  by  the  Sheriff  was  illegal.  The 
Court  granted  the  motion  and  dismissed  the  suit. 

Afterwards,  at  the  May  Term,  1657,  of  Chatham  S<iper)or 
Court,  the  plaintiffs,  by  A.  H.  H.  Dawson,  their  attorney,  nMide 
a  motion  to  set  aside  the  order  dismissing  the  csuse,  and  to 
reinstate  the  same  on  the  docket,  and  to  grant  leave  to  ttit 
said  Sheriff  to  amnnd  his  return. 

Thomas  who  had  executed  the  process  and  made  theretom, 
had  gone  out  of  office,  aud  he  was  not  Sheriff  at  the  titti# 
this  motion  was  made  to  allow  him  to  amend  the  return. 

Judge  FLBBnuo  refused  the  motion  to  ameud,  and  order* 
ed  the  suit  to  be  dismissed,  and  the  bail  to  be  discharged. 
Counsel  for  the  plaintiffs  excepted. 

A.  H   H.  Dawson,  for  plaintiffs  in  error. 

Gordon,  for  defendants  in  error. 

Bj  the  Court, — McDonald,  J.  delivering  the  opinion. 

The  motion  made  by  the  late  Sheriff  to  reinstate  the  dis- 
missed case,  and  amend  his  return  thereto,  was  refused  by 
the  presiding  Judge,  because,  having  gone  cot  of  office,  he 
was  not  subject  to  the  rule  of  the  Court,  and  th^  case^  of 
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McFherson  vs.  The  State. 


HopkinB  nB.  Burchy  3.  jfTelfy  225,  and  Jeasup  vs.  Groggy  12. 
Chu  R.  26d,  are  relied  on  as  precedents.  Those  were  cases  of 
constables. 

[1.]  It  was  certainly  the  duty  of  the  Sheriff  to  have  made 
the  return  to  the  petition  and  process  as  to  the  party  not  serv- 
ed It  was  the  plaintiffs  right  to  have  it,  and  if  he  refused 
to  make  it,  he  was  unquestionably  subject  to  be  niled.  The 
Act  of  1813,  Cobb  J  202,  declares  that  ^all  Sheriff,  Coroners 
and  Clerks,  of  any  of  the  Courts  of  this  State,  shall  at  any 
and  all  times  be  subject  to  the  order  and  rule  of  said  Courts, 
ajfter  they  have  retired  fr«m  their  respective  offices,  in  such 
cases  and  in  like  manner  as  they  would  have  been  had  they 
remained  in  office."  Tliis  act  continues  him  in  office,  so  far 
as  to  subject  him  to  rule,  at  the  instance  of  any  party  whom, 
by  official  negligence  or  misconduct,  he  may  have  injured, 
and  all  acts  which  he  does  by  order  of  the  Court  he  performs 
under  his  official  obligation. 

[2.]  But  that  was  not  the  question  in  this  case.    The  Sher- 
iff moved  to  re-instate  a  case  which  had  been  dismissed  by 
order  of  the  Court,  and  to  amend  his  return. 
,  He  was  no  party  to  the  suit    The  case%was  out  of  Court, 
and  he  had  no  right  whatever  to  move  in  it. 

The  judgment  of  the  Court  below  must  be  affirmed 


NOb.  10. — John  McPherson,  plaintiff  in  error,  V8.  The  State, 
/ ,  ^  0  0  defendant  in  error. 


>  [1.]  Dying  declarmtionB  of  beliefs  are  not  admissible  as  evidence. 

[3.]  The  jury  being  the  judges  of  the  law,  and  the  fact,  are  not  bound  to  go  by 
J-  0       the  charge  which  the  Court  makes,  as  to  what  is  the  law,  unless  the  charge 
'trn^  states  whet  the  law  i9i  and  whether  the  charge  does  that  or  not,  the 
jury  have  the  right  to  decide. 


0 
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(3.]  Although  m  witness  may  ht  impesohed,  and  may  not  afterwards  be  corrobo* 
rated,  yet,  it  must  be  a  qvestion  ibr  the  jury,  whether  he  is  not  etUl  t^  be  be* 
Ueved,  notwithstanding  toe  impeachment. 

[4.]  A  threat  made  by  a  man  when  under  exeitement,  is  not  of  as  much 
weight,  as  one  made  by  him  when  not  under  excitement;  but  the  difference 
in  the  weight  of  the  two  threats,  is  a  question  for  the  jury,  not  Ibr  the  Court 

{5.]  If  a  threat  is  squaify  susceptible  of  two  constructions,  the  one  in  fhvor  of 
the  bypothosis  of  innocence,  is  the  one  that  ought  to  be  adopted. 

[6.]  If  a  man,  though  intending  to  commit  an  unlawful  act,  abandons  his  intent 
to  do  so,  and  afterwards  by  accident  kills  a  man,  the  killing  is  not  murder; 
nor  is  it  involuntary  manslaughter  in  the  commission  of  an  uniatt/ul  act 

[7.]  Notice  to  A.  cannot,  in  general,  operate  against  B.,  so  as  to  make  B.  aerMt- 
inml,  unless  the  notice  has  come  to  B*s  knowledge. 

£8.]  The  owner  has  the  right  to  shoot  a  person  who  is  a  buirglar,  or  a  person  whom, 
on  sufficient  grounds,  he  believes  to  be  a  burglar;  and  the  person  seining 
the  owner*s  gun  to  prevent  being  shot,  does  not  deprive  the  owner  of  this 
right,  unless  the  person  surrenders  himself. 

Murder,  in  Appling  Superior  Court  Tried  before  Judge 
Cochran,  at  May  Term,  1857. 

John  McPherson  was  indicted  for  the  murder  of  James 
Carter.  The  killing  took  place  in  the  county  of  Appling,  on 
the  night  of  the  22d  January,  1857. 

The  prisoner  pleaded  not  guilty.  *  After  the  testimony  was 
closed,  and  the  charge  of  the  Court  given,  the  jury  retired 
and  returned  a  verdict  of  involuntary  manslaughter  in  the 
commission  of  an  unlawful  act 

The  prisoner  moved  for  a  new  trial ;  which  motion  the 
Court  refused,  and  his  counsel  thereupon  excepts,  and  tendess 
his  bill  of  exceptions. 

The  substance  of  the  evidence,  and  ail  the  grounds  of  ex- 
ception, are  so  fully  stated  and  set  out  in  the  decision  of  the 
Court,  that  it  is  unnecessary  to  re-state  them  hera 

The  facts  of  the  case,  and  the  legal  questions  made  and 
adjudicated,  will  fully  appear  from  the  following  opinion* 

• 

Gauldsn,  for  plaintiff  in  error. 

Solicitor  Gensral  &  T.  T.  Long,  for  the  State. 


vofiiBMB  coci%¥  ot'oneoftaiA. 


tfePh^ndn  vs.  Tlie  State. 


By  tkt  Court. — BfiKNiHO^  J.  deliveriog  the  opinion. 

The  substance  6f  th^  testiiAony  in  this  cade,  it  being  k 
murder  case, seems  to  have  been  as  follows: 

On  the  22d  of  January,  1857,  a  number  of  persons  were 
at  McPherson's  (who  was  the  party  indicted,)  to  assist  him 
in  mdving  a  house:  Among  them  were  Carter,  Spenee,  and 
Leggett;  Carter  being  the  mah  killed.  At  some  time  in  the 
day,  two  gallons  of  liquor  were  procured,  a  part  or  the  whole 
of  which,  was  drunk  up  by  the  company.  The  drinkers  be- 
came much  excited,  if  not  intoxicated,  by  the  liquor,  and«  rik 
cdnsreqnence,  |^behaved  themselves  in  a  noisy,  rude,  and  dis- 
orderly manner.  The  job  of  moving  the  house  was  finished 
sometime  before  night.  The  company  had  dinner,  and  the 
dinner  was  at  a  late  hour.  The  company  did  not  leave  af- 
ter dinner.  McPherson  went  to  bed.  The  company  still 
stayed.  They  "  danced  [about ;"  they  sang ;  some  of  them 
overturned  a  bench  to  the  |.ha2ard  of  a  child ;  two  of  them, 
^  Spenee  and  Leggett,^an^hour  and  a  half  or  two  hours  in  th^ 
night,  went  into  the  smoke-house  to  get  something  to  eat, 
first  having  told  Mrs.  MePherson  thnt  they  intended  to  do  sOy 
to  which  she  made  no  reply.  Whilst  in  the  smoke  house, 
they  made  a  noise— a  board  fell.  The  noise  attracted  the  at- 
tention of  McPherson  ;^he  got  out  of  bed,  remarking,  that 
^be  would  kill  some  of  them;"  took  down  his  gun.  and 
went  Jnto  the  yard.:r  Spcnce  and  Leggett  hearing  his  fhitat, 
and  hearing  him  take  down  his  gun,  ran  out  of  the  smoke 
bouse,  Speuce  ahead.  McPherson  was  tlien  in  the  y^rd. 
<Speitee  ran  by  him,  aiid  as  he  did  s<^,  McPherson  snttpft^ 
bis  gun  at  him. 

It  does  not  appear  that  Mrs.  McPherson  cothmuhicated  to 
Mr.  M«Phersof)  whm  Spence  atid  Leggett  had  told  her.  TM 
night  was  dark,'  clear  and'cold.  Carter  was  standing  in  the 
dark  when  shot 

What  happened  then,  was,  according  to  the  testimony  qf 
the  State,  this:  'Leggett,  who  was  running  close  behind 
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Speoce,  when  the  gim  snapped,  caught  the  gun  about  i!nid- 
way  of  the  barrel  and  asked  McPherson  ^what  in  the  worldP 
he  meftot?''  To  wfiich  McPherson  replied,  ^what  in  the 
hell  were  you  in  the  smoke  house  for?^'  McPherson  rail' 
back,  holding  the  gun,  and  ^kept  jerking"  it,  until  he  got 
6ne  step  on  the  door.  He  **  kept  jerking''  it,  and  then  It 
went  off  and  killed  Carter,  who  was  standing  off  in  the  yarcf^ 

Leggett,  (one  of  the  State's  witnesses,)  swore  that  he  caught 
the  gun  to  keep  McPherson  from  shooting  him  ;  and  thai! 
McPherson  tried  to  take  the  gun  away  from  him;  that  hitf 
was  not  "jerking"  the  gun,  but  that  McPherson  was ;  that  he 
was  holding  on  to  the  gun,  to  keep  McPherson  from  shoot- 
mg  lum;  that  when  he  caught  hold  of  the  gun,  McPhersotI 
was  five  or  six  feet  from  the  door. 

But,  according  to  the  testimony  qf  the  accused^  what  hap- 
pened then  was  this;  McPherson  said,  ** if  you  dont  keep  out 
of  my  smoke-house,  PIl  show  you."    Leggell  said,  '*  1*11 

* 

break  your  damned  head  with  the  gun."  When  Leggett 
took  hold  of  the  gun,  McPherson  was  going  into  the  housc^ 
one  of  his  feet  being  on  the  door  block,  and  the  other  ontho 
plank.  Leggett  was  tryin;^  to  get  the  gun  away,  and  gave  it 
a  "jerk."  McPherson  fell  up  against  the  house,  and  the  guar 
went  off" 

Several  witnesses  for  the  State  swore,  that  they  would  noi 
believe  the  witnesses  for  the  accused. 

A  new  witness  or  two  for  the  accused  sw^ore,  thAt  they 
would  believe  the  witnesses  for  the  accused. 

The  counsel  for  the  accused  requested  the  Court  to  charge: 

1st.  That  "the  jury  are  the  judges  of  the  law  and  the  fact.% 
and  are  not  bound  by  any  charge  that  the  Judge  may  give.^^ 

"iid.  That  McPherson  must  have  intended  to  kill  somi 
one  at  the  time  the  gun  fired.  There  must  be  a  co-operation 
of  act  and  intention  to  constitute  a  c^rime." 

^3d.  If  they  believe  it  to  be  accidental  and  not  intended 
by  i^fisoner,  the  prisoner  should  be  acquitted." 

"  That  the  witnesses  who  were  attempted  to  be  discredited. 
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are  still  competent,  and  the  jury  may  or  may  not  beUere 
them.'' 

4tb.  ^  That  unless  the  jury  are  satisfied  heyond  all  reason- 
able doubts  that  the  firing  of  the  gun  which  resulted  in  Car- 
ter's deaih^  was  the  voluntary  and  individual  act  of  defend- 
ant, done  with  the  intention  of  killing  Carter,  or  some  other 
person,  then  they  ought  to  find  the  defendant  not  guilty." 

^5th.  That  if  the  jury  believe  from  the  evidence,  that  if 
the  firing  off  of  the  gun  was  occasioned  by  the  struggle  be- 
tween the  defendant  and  Robert  Leggett  for  the  gun,  they 
ought  to  find  the  defendant  not  guilty." 

'^eth.  That  if  the  jury  believe  from  the  evidence,  that  the 
firing  of  the  gun  when  Carter  was  killed,  was  not  intended 
by  defendant,  but  that  thn  gun  went  off  by  accident,  then 
they  should  find  the  defendant  not  guilty." 

^7th.  That  if  the  jury  believe  that  the  killing  of  the  de- 
ceased was  the  result  of  misfortune  or  accident,  unaccompa- 
nied with  any  evil  design  or  intention  on  the  part  of  the  de- 
fendant to  kill  any  one  when  the  gun  went  off,  then  the  jury 
should  find  the  defendant  not  guilty." 

'^Stb.  That  if  the  jury  should  believe  that  the  firing  of  the 
gun  was  the  voluntary  act  of  the  defendant,  still  if  it  was 
fired  off  without  any  actual  intention  on  the  part  of  the  de- 
fendant to  kill  Carter,  or  any  one  else,  then  the  jury  ought  to 
find  the  defendant  not  guilty." 

^9th.  That  a  threat  made  under  excitement,  no  matter 
firom  what  cause  this  excitement  emanated,  will  not  author- 
ize the  jury  to  presume  that  an  act  done  after  that  threat  was 
made,  was  deliberately  done,  and  that  a  threat  which  accused 
would  not  have  made  in  his  cooler  moments,  or  made  under 
excitement  of  any  kind,  is  entitled  to  but  very  little  weight" 

^  lOth.  That  where  a  threat  is  proven  to  have  been  made 
which  is  susceptible  of  two  constructions,  the  one  an  inno- 
cent, the  other  a  criminal  construction,  that  it  is  their  duty 
to  give  the  threat  that  construction  most  favorable  to  the 
prisoner." 
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Of  these  requests  the  Court  refused  the  Ist,  the  first  pctrt 
of  the  3d,  the  4th  the  5th,  the  6th,  the  8th,  the  9th,  and  the 
10th :  granted  the  2d ;  gmnted  the  last  partjjof  the  dd,  but 
with  the  addition,"  that  they  are  competent'^  (the  witnesses' 
impeached)  ''and  may  be  believed  if  corroborated ;"  and 
granted  the  7th,  but  granted  it  with  ''comments.'^  What 
the  comments  were  does  not  appear. 

The  Court  then  gave  the  following  charge  to  the  jury: 

''That  if  the  pris3ner  went  out  of  his  house  with  a  riotous 
intent  of  killing  Spence,  or  any  one  else,  and  was  foiled  in 
this,  and  any  one  else  was  killed  by  him,  though  he  did  not 
intend  it,  that  he  was  guilty;  that  if  Spence  and  Leg^ett. 
went  into  the  smoke-house  with  notice  to  Mrs.  McPherson,  the 
prisoner's  wife,  prisoner  had  no  right  to  use  a  deadly  weapon 
on  them,  it  being  at  most,  a  trespass. 

^  That  if  Leggett  took  hold  of  the  gun  to  protect  himself, . 
he  had  a  right  to  do  so,  and  if  the  consequences^were  fiaital 
to  Carter,  prisoner  was  guilty.    And  that  if  the  prisoner  did 
not  intend  to  kill  Carter,  but  went  into  the  yard  with  evil  de- 
s^n  towards  Spence  and  intended  to  kill  him,  still  he  was  * 
guilty. 

^  If  you  believe  from  the  testimony  that  prisoner  was  in 
the  pursuit  of  a  lawful  act,  and  did  not  use  due  caution  and 
circumspection  he  is  guilty  of  involuntary  manslaughter." 

The  jury  found  the  accused  guilty  of  involuntary  man- . 
slaughter  in  the  commission  of  an  unlawful  act. 

The  accused  then  moved  for  a  new  trial,  and  on  the  fol- 
lowing alleged  grounds : 

1st  That  the  verdict  was  contrary  to  the  evidence. 

2d.  That  the  verdict  was  contrary  to  the  law. 

3d.  That  the  verdict  was  contrary  to  the  charge  of  the . 
Court. 

4th.  That  the  Court  erred  in  its  charges  and  its  refusals  to 
charge. 
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6dL  That  tbe  Court  ^rred  in  niHng  but  th^  dfitig  dedli- 
n^fas  of  the  deceased,  which  wem  to  show  ibat  <he  said 
thai  hOi  dedeased/did  not  believe  that  prisoner  did  intend  t^ 
bwn  hioL 

6Ch.  That  th^  whole  charge  t6  the  jdr^  wias  wrong. 

7th.  That  from  the  tenor  of  the  Judge^s  charges  an  inti- 
mation was  given  of  what  the  Judge  thought  was  prored. 

The  Court  overruled  the  motion  for  a  ni^w  trial 

The  accused  excepted  to  the  judgment  overruling  the  nib- 
tito  for  a  new  trial ;  and  he  assigns,  as  errors/that  judgment 
ifierk^harges  given,  the  charges  refused,  and  the  rejection  of 
tlite  dying  declarations  of  Carter,  the  person  killed. 

Wajd  the  Coirn  right  in  rejecting  the  testimony  offered  ai 
%b  the  dying  detferations  of  Carter. 

[1.]  We  think  so.  The  '^belief'  of  Carter  could  not  bij 
entitled  to  more  respect  than  that  to  which  the  belief  of  a 
^lii^ess  is 'entitled. 

As  to  the  reifuefts:  Is  it  true,  that  ^the  jinry  are  the  jo^ 
^  of  the  law,  and  the  facts,  and  are  not  bound  by  any 
charge  that  the  Judge  may  give?'' 

The  16th  section  of  the  14th  division  of  the  Penal  Code, 
id  aa  £aUow8 :  ^On  every  trial  of  a  crime  or  offence  coniaioed 
in  this  code,  or  for  any  crime  or  offence,  the  jury  shall  ba 
judges  of  the  law,  and  the  facr,  and  shall  in  every  case  give 
a-gaatral  verdict  of  ^guilty,"  or  ^  not  guthy,"  and  on  the  ac 
iquittal  of  any  defendant  or  prisoner,  no  new  trial  shall  on 
any  account  be  granted  by  the  Court." 

**  Judges  of  the  law  and  the  fact  ;^^ — Can  the  word  judges^ 
have  one  meaning,  when  taken  in  connection  with  the  words, 
^qf  the  bxw^*  and  another,  and  a  greater  meaning,  when  to- 
ken in  connection  with  the  words,  ^  ahd  the  fatt  ?^*  I  am 
nM'ahletoseo  how  it  can.  That  it  must  haV6  thW  aaime 
meaning,  when  taken  in  connection  with  the  one  set  tf 
\ir6fd9,  that  it  ihulit  have  when  taken  iti.  dinfaectidh  with  the 
other,  seems  to  me  most  manifest 
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^i^t  .(li^^  Qieaiiing  which  ihp  wokjI  has,  whep  u^kea  ia  caiv- 
oection  wijlji  the  words,  <<£jt^  f^htfact^^  i^  at  le^  that  tba 
^ur^  3haU  j^axQ  the  n^A/ to  4^944®  4cir  tbQOisel?iea  whf^t  th# 

pof^  it  HQt  fc^o,w,  theoy  t^§t  tipe  meamc^g  which  the  woifl 
tjAS,  w^en  ^^en  in  cponect^on  with  the  word%  ^j^the  ka»^ 
jDfjx?l  be,  th^  the  jury  sh^  have  the  right  to  decide  for  fjb^ii- 
eeWes  whfit  the  law  is.  I  think  sa  See  Ridta  v^  7%e  Sif^ 
16.  Go.  Sep.  603.    folder  vs.  The  Siate^  ^  Oa.  Sep.  MI. 

Su^ppofte,  hpw<eFer,  the  Court  give  a  charge,  whkk  toAf 
:ftale9  the  law*  vq  not  the  jury  bound  to  go  by  the  cfaargei 
jDortai^y  Ihey  are;  but  the  reason  why  they  ara,  is  not  Aat 
the  charge  is  the  aot  of  the  Court,  but  that  the  chaige  trulfr 
states  the  law.  In  such  a  case,  it  is,  perhaps,  hardly  prqier 
teogUft9»  to  say,  l;hat  it  is  the  ehitrigt  by  which  ithe  jury  are 
ibound.  What  ihey  are  bound  by,  is  the  Ima  ;  hnt  that  hap 
yeo3  to  bo  contained  in  the  charge. 

Praotically>  however,  the  diSecenee  between  being  bound 
by  a  charge  which  truly  stales  the  law,  and  being  bonnd  by 
the  law  wtuoh  the  charge  truly  states  is  not  materia). 

[9.]  Hence  we  do  not  say  that  the  Court  was  wrong  in  .i»- 
ioains  the  request ;  it  being  a  request,  in  one  of  its  {Muts, 
that  the  Coart  would  tell  the  jury,  that  they  were  ttot  bonnd 
by  any  charge  that  the  Court  might  give.  If  the  request  ha^ 
been,  that  the  Court  would  tell  the  jury,  that  they  wi^ref  not 
•bound  by  any  ehai^e  of  the  Court,  unless  the  chai^  tful|r 
stated  the  law;  and  that  whether  the  charge  truly  slated  tho 
law  or  not,  they  had  the  right  to  decide  for  themselve$.:  we 
think  the.  request  would  have  been  am  that  ought  aot  to 
tare  been  refused. 

There  is  a  check  upon  this  extensive  power  of  the  jin*y : 
the  Court  can  veto  thj  verdict,  and  grant  a  new  trial,  i  do 
not  know  of  any  other. 

Thefiist  part,  of  the  thicd  reqtteat,  leaves  out  of  view  sll 
the  law  relating  to  involuntary  manslaughter    Bat  thatis 
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the  law  most  applicable  of  ail  to  the  case.    The  Court,  there- 
'fore,  was  right  in  refusing  this  part  of  the  request. 

The  latter  part  of  this  request  was,  for  the  Court  to  say, 
that  the  witnesses  whom  there  was  an  attempt  to  impeach, 
were  ^  still  competent/'  This  part  the  Court  gave,  but,  with 
tbd  aidition,  that  the  witnesses  might  be  believed,  if  conobo- 
fated.  In  this  addition,  is  contained  an  implication,  that  the 
•witnesses,  if  not  corroborated,  were  not  to  be  believed. 

But  suppose  impeaching  witnesses  themselves  to  be  enti- 
tled to  no  credit,  what  then  does  their  testimony  amount  to  ? 
^Nothing :  And  therefore,  in  such  case  their  testimony  does 
not  weaken  the  testimony  of  the  impeached  witness ;  but  if 
<heir  testimony  does  not  weaken  his,  it  does  nothing  reqoir- 
dng  his  to  be  corroborated. 

.'  [9.]  Although,  therefore,  a  witness  may  be  impeached  by 
4»dier  witnesses,  and  may  not  be  afterwards  corroborated,  yet, 
it  mnst  be  a  question  for  the  jury,  whether  the  impeachment 
lias  been  snceessful,  and  therefore,  whether  the  witness  is  not 
io  be  believed,  notwithstanding  the  impeachment 

If  this  be  true,  as  we  think  it  is,  it  follows  that  the  C^Nirt 

eiied  in  adding  what  it  did  to  this  second  part  of  the  request. 

As  to  ihefmrthy  the^kj  the  sMh,  and  /As  eighi  raqmsls ; 

the  same  may  be  said  of  them,  that  was  said  of  the  first 

part  of  the  third. 

As  to  the  seventh — ^not  being  able  to  know  what  the  ^com- 
•ments'*  were,  we  cannot  tell  whether  there  was  any  error  in 
them  or  not 

[4.]  If  the  mnih  request  had  been,  that  the  Court  wwild 
tril  die  jury  that  a  threat  made  by  a  man  when  excited,  is 
not  to  have  m  much  weight,  as  a  threat  made  by  the  man 
when  oool,  the  request  wovld,  doubtlesB,  have  been  a  proper 
one. 

But  the  question,  as  to  how  much  lejt  is  to  be  the  weight, 
'nHiich  the  thvsat  made  under  esdlsnieiity  is  to  ha?^  is  a  ^pses* 
•lion  ibr  the  jury. 
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The  ninth  request  souglit  to  make  this  a  qneatioD  for  the 
Court 

Therefore,  the  Court  could  uot  be  wrong  in  refusing  that 
request' 

[S.]  If  die  expression  in  the  tenth  request,  had  been,  eqtuiU 
fy  ^susceptible/'  the  request  would  have  been  a  request  pro- 
per to  be  granted.  The  absence  of  the  word,  equally j  render- 
ed the  request  one  not  proper  to  be  granted.  This  must  be 
manifest  If  theru  is  a  reasonable  dottbt,  the  hypothesis  of 
innocence,  ought  to  have  the  benefit  of  the  doubt 

As  to  the  charges.  The  first  of  these  was  this :  ^That  if 
prisoner  went  out  of  his  house  with  a  riotous  intent  of  killing 
8i>ence,  or  any  one  else,  and  was  foiled  in  this,  and  any  one 
^Ise  was  killed  by  him,  though  he  did  not  intend  it,  that  he 

was  guilty.'' 

[6.]  Suppose,  after  being  foiled  in  the  riotous  intent,  he 
abandoned  that  intent,  and  thenceforth,  was  free  firom  all  evil 
intent,  and  yet,  by  accident  killed  the  man,  was  he  guilty  ? 
In  such  case,  it  could  not  be  that  at  the  time  of  the  killing,  he 
was  engaged  in  the  commission  of  an  unlau^ulucU  A  man 
commuting  an  act»  must  be  acting  ▼oluntarily,  and  a  man 
voluntarily  doing  an  unlawful  act,  cannot  be  sidd  to  be  free 
from  all  evil  intent  If  then,  McPherson,  when  his  gun 
went  off  and  killed  Carter,  had  abandoned,  or  was  free  from 
all  evil  intent,  it  could  not  be,  that  at  that  time,  he  was  enga- 
ged in  the  commission  of  any  unkn^ul  act  ^But  unless,  at 
the  time  of  the  killing,  he  was  engaged  in  the  commission  of 
some  unlawful  act,  he  could  not  be  guilty  of  murder,  or  of 
one  species  of  manslaughter,  the  one  of  which  the  jury  found 
him  guilty — involuntary  manslaughter  in  the  commission  of 
an  unlawful  act 

The  latter  part  of  the  charge,  then,  should  have  been  quali- 
fied :  <<Whilst  in  the  prosecution  of  that  intent,"  should  have 
been  inserted— "And  any  one  else  was  killed  by  him," — 
whilst  in  the  prosecution  qf  that  intent--^  though  he  did  not 
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i^\efki  it,  ti«a  be  Fw  guilty."    Thi^  if;,  nf biO.  ihf^  If^m;  part 
of  the  chai^  should  have  been. 

jl^ut  dpes  jtlji^  «v;ide^ce  vfujfap^t  tbis  cbarge.^t  all  ?  Qqp  it 
be  fairly  ai^ued  from  the  evidence,  that  McPherson  w^eot  W^ 
^f  his  hpii^e  with  a  rigipfis  intent  ?  To  m^^  i^  ript^  there 
must  be  the  Joint  action  of  two,  or  more,  persons.  The.^Or 
operation  of  two,  or  more  persons.  If  two,  or  mpne,  n^ 
b^f  t  a  third^  the  offence  may  amount  to  a  riot  JBut  ^f  /^ 
^men  fs^U  to  fighting  each  other ^  the  offence  c<mn9/  amoM^joi^ 
a  riot  1.  Hf»f)h  C.  65,  &  I.  Qqm.  J^.  •*forqble  En^t^y;*'^ 
{p.  8.) 

I^ow.Are  we  authorized  l?y  the  eyidence  to^ay,  tb^JMc- 
Pherfoi;!,  ijirh^n  he  went  out  qf  the  house^  d^d  so  w>ib  the  inr 
4f;z^tifMi  or  expectation  of  co-operating  with  ^ny  body  i^  f^T 
jf^lpi  any  sort?  Was  it  not  peculsfirly  iitctip^  ^jon  \^'\g  oipf9 
hook,''  that  he  sallied  forth  in  pursuit  of? 

T^l^e  Jf^TA  ^charge  is :  ^  That  if  Spence  and  hf^fg^t  w^nt 
iutp  the,fwpke  bouse,  with  notice  to  Mr&  McPhensop  th<e  pfi%* 
io^r'a  ^ife,  prisoner  had  no  right  to  use  a  d^a^iiy  yi^ff^fi  .^ 
lbem;,.it  being  almost  a  tresp^s? 

[7.]  Notice  to  Mcl'hcrson's  wife,  was  pot  ^  fjict  MpQ)!& 
,^b\cb  IVIcPherson  could  act,  unless  ho  knew  of  the  jiotica 
A  inan  canaot  iu  general,  be  held  accoui^abJe  ^s  acrifninal 
^or  failingto  gp\rern  himself  by  so^ethir^  of  ihp  cxis|gr^.of 
l^rhipU  be  is  ignorant.  There  does  not  ae^m  to  be  any  thi}ig 
in  the  ev^idence  to  take  the  case  of  McPhe^ou  out  of  the 
^nera).  rulp. 

>igain,  suppose  the  truth  to  be,  that  thpugh  Spem^e  an4 
Leggett  notified  Mrs.  McFher^pn  of  their  purpose,,y^uhat.E>Le 
/ died  lo  coj(jL9^ni  thsit  ^hey  might  a(cx>mplisb  tl:at  pucj)q$e. 
jIn  (hat  CAse,  there  can  be  np  doubt,  that  the  notice  would, be, 
what  would  not  only  be  of  no  avail  to  the  State,  but  woifld 
I^c,  what  might  be  of  much  avail  to  theaccus^.  1(  S^nce 
jDLud  Leggett  went  into  the  smoke-house  without  her  ponsf^ 
it  might  be,  that  they  were  buiiglars  or  house  thieves.  And 
it  is  Justifiable  ho/nicide  to  kill^  in  defending  babiiatio^,  f  rp^ 
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perty,  or  person,  ^against  one  who  manifestly  intends  or  en- 
deavors, by  violence  or  surprise,  to  commit  a  felony  on  eith- 
er."    12.  Sec.  4.  Div.  Code. 

We  think,  therefore,  that  the  Court  should  rather  have  told 
the  jury,  that  the  notice  to  McPherson's  wife,  was  not  a  fact 
diat  could  operate  against  McPherson,  unless  he  knew  of  the 
notice. 

The  next  charge  was  as  follows :  ^  That  if  Leggett  took 
hold  of  the  gun  to  protect  himself,  he  had  a  right  to  do  so, 
and  if  the  consequences  were  fatal  to  Carter,  prisoner  was 
guilty." 

[8.]  Suppose  that  Leggett  was  a  burglary  and  being  such, 
took  hold  of  the  gun  to  prevent  himself  from  being  shot,  and 
that  in  the  struggle  for  the  gun,  it  went  off  and  killed  Carter; 
would  McPherson  in  that  case,  be  guilty  of  murder,  or  man- 
slaughter in  the  commission  of  an  unhn/tful  act  ?  Is  it  not 
lawful  for  the  owner  to  kill  a  burglar?  Most  certainly  it  ia 
See  12.  Sec  4.  Div.  Code,  auprcu  Does  the  owner  lose  this 
right  by  the  burglar's  seizing  the  owner's  weapons  to  prevent 
him  from  exercising  the  right  ?  Not,  it  would  seem,  unless 
the  burglar  surrenders  himselC  There  may  be  doubt  on  this 
point  But  this  is  the  best  conclusion  we  can  come  to,  at 
present,  on  the  point.    It  was  not  discussed. 

It  is  true,  perhaps,  that  the  evidence  hardly  justifies  the 
supposition,  that  Leggett  was  a  burglar ;  but  then  it  is  not 
perhaps  equally  true,  that  the  evidence  does  not  authorize 
the  supposition,  that  McPherson  might  have  believed  Leg- 
get  to  be  a  burglar.  And  if  McPherson  did  believe  Leggett 
to  be  a  burglar  and  the  circumstances  were  such,  that  they 
would  have  justified  a  reasonable  man  in  entertaining  such 
a  belief,  then  the  case,  doubtless,  was  not  materially  different 
from  what  it  would  have  been,  of  Leggett  had  really  been  a 
burglar. 

We  think  then,  that  this  charge  should  have  been  somewhat 
qualified ;  so  qualified  as  to  become  this :  that  if  Leggett  was 
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not^a  bujgl^r  qt  1^003^  ibief^nor  believed,  on  suffici0at,gpK>tt|[|4» 
to  be  one,,  by  AfcPberson,  then  if  he  Lfi^ejtt  seized  the  gVD 
merely  to  protect  himself,  he  did  but  whaibe  I^ad  the  i%hl<« 

doj  ^and  ^f  the  qonjse^uenceB  wereJ(ii4al,U>Cifti^r^;^<^P.lyfr* 
son  wa^s  gqilty. 

Xbis  charge  was  .aw9s  too^  by  being  dfificimt*  A  pwt 
of  the  evidence  went  to  show,  that  Leggett's  object  in.aei^ 
ii^g  t^e  gun  waa  qot  ,df^f<?ixce  but  offence,  wvl^,  to  get  pomps* 
sion  q(  the^gun,  and  break  McPberson's  bead  with  it.  AjihI 
the  chaise  to  have  been  ftiU,  ougl;it  to  have  st^tf^d  the  Ifur 
applicable  to  this  part  of  the  evidenca  Doubtless,  the  Cpoil 
will  supply  .the  deficiency  pn  the  pew  tna). 

The  uext  chaiige  was  as. fallows:  '^  An/1  that! if  it^epiiseii^ 
er  did  noX  intend  to  kill  Carter,  biit  wei^t  into  the  yaid  wilb 
evil  design  towards  Spfince,  and  intended  fo  kiUj^iiq,  8t^l  he 
was  guilty." 

l^his  cha^  l^boKs  u|id^  much  ^  9^090,  objiactipo^AsUlill 
which  the. first  charge  was  found  to  labor  .under. 

Suppose  the  fact. to rhs^ve  been,  that  McPhecsqn  bad  ,«4<ili* 
doned  his  intention  Jo, kill  Spence,.(if  jm^b  W  inMiMion.  1^4 
ever  been  his,)  before  the  killing  of  Cavter  happened:  Inilmt 
case,  it  is  manifest  th^t  the  previous  f x^stenee  of  such  is- 
tention,  could  not,  be  a  fact  to  fiffect  ^1  all  the  .queirtiaii  of  hm 
gui)t  or  innocence. 

In  such  case  McPberso^  in  struggling  ^to  retain  his  |;|ii^ 
would  be  ip  the  commission  o(  AMfUffMi  9LCih  ^aid.wb^er 
the  accidental  hoipicid^  would  hejdiftifial^  hpipicide,  oir  11^ 
voluntary  manslaughter,  in  the  oommiBsion  of  .ar^t^/Wj^e^ 
woQ)d  depend  on,  whether  in  the  struggle /or  the. guQ^lia 
used  due  caution  apd  Qircum^p^tiop,  The  l^omipi^  cuviltf 
not  be  of  any  higher  grade. 

Thi?  c^jarg^,  t^^en^opgl^  tp  h^vebeen  qualified  J^  tbejipWft- 
ner  indicated  with  respect  to  the  first  charge. 

T)ie  ne;sct  cha^e  was  right  Nothing  wa^Jitt^i^igi^j^  it 
in,^h^5,Cftii^t 
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Ab  to  the  motion  for  a  new  trial : 

In  disposing  of  the  exceptions  already  disponed  of^  we 
have  disposed  of  all  the  grounds  of  this  motion,  except  the 
aeventh. 

That  ground,  we  do  not  think  true  in  point  of  fact 

A  new  trial  must  be  had;  the  grounds  have  been  pointed 
out  in  the  course  of  this  opinion. 

Judgment  rBversfd 


No^  1  lw*^Hsiau<?K  MBBK,(ii9xt  firiend,)  pleintiff  in  enror,  «•* 
Feakoui  T«  Holtok,  defendaot  in  erroc. 

(1:]  Ab  iitttnilnent  wm  in  feubstftiice  as  followi:  This  Indenture,  made,  fte. 

*kfllVMft  JohA  l^i^lDr,  Sr^  «•<!  SyXhim  Meek,  hSa  dHaghter,  wftBMMth;  ttiat 

thosaidJoho,  for  (be  Jovovhich  beliMfoff  Uaatid  ^m^^k^r^  hmk  W^m, 

granted,  and  conveyed,  and  does  by  these  presents,  give,  grai|i^,.and  ooiiT«y 

ttitlie  said  dangkter,  and  her  cliildren,  free  from 'all  disposition  of  her  present 

Dtaay  ArtHM  buslMd,  tlM  MUfming  prot>OTiy,  ta^mi :  Tolyy,  Piety,  alid  Mari- 

«hi  aa^voaa,  a  fourth  part  of  kia  stock  of  caule,  oaa  eolt,  co^  marc^  o»«  4%, 

one  sucking  colt  j  the  mare  and  colt  only  durjng  his  life^  &Aer  which  they  are 

lobe  divided  among  all  of  his  children ;  (also  two  beds,  bedsteads  and  furni- 

mea,  dering  hk  file,  cfterwbioh  they  are  to  be  divided  among  all  Ms  ^Aikbeii: 

he  waa  to  have  the  uae,  and  control  of  Piety  ai)d  MarifJi  donnf  hie  Uf9%  90d 

at  his  death,  they  were  to  belong  to  his  daughter  as  aforesaid ;  to  have  and  to 

hold  said  bargained  property  and  its  increase  to  her,  and  all  the  children,  to- 

pe<heit  with  ell  the  ri^t  and  title  thereof,  to  her,  and  thefr  own  vsejlieli^ 

•ad  behoof  fotever.    In  teatiaony  wbered^  he  th^iennto  eet  hia  hnndi  dnd 

eAxad  hia  seal 

his 

JOHN  X  TATiX)R. 

mark. 
Signed,  sealed,  And  aelivereu  in  the  presence  of 

Jmk  TilTLOB, 

Jaa>  Taylob, 

Nathanixl  T.  Holton,  JT  P. 

* 

Bdd,  That  the  instrument  was  a  deed,  and  not  a  wilU 

(ft)  The  sayings  of  a  person,  that  are  against  his  interest,  are  good  as  evidenee 
ngtti^iA  him,  and  those  dUtmIng  addei'  him  by  a  title  6re4t^  Mrbie^iiUldj^^ 
theaafingf. 


■ 
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Trover,  in  Ware  Superior  Court  Tried  before  Judge  Cooh- 
itAN,  at  December,  Term,  1856. 

This  was  an  action  of  Trover  by  Hemrick  Meek,  (as  the 
next  friend  of  his  wife,  Sythia  Meek  and  her  children)  against 
'  Francis  T.  Holton,  for  the  recovery  of  a  negro  woman  named 
Piety,  and  her  two  children. 
'  The  defendant  pleaded :  . 

1st  The  general  issue. 

2d.  The  statute  of  limitations.    And 

3d.  That  he  he  held  said  negroes  as  the  executor  of  the 
last  will  and  testament  of  John  Taylor,  deceased,  to  whom 
they  belonged  at  the  timei)f  his  death. 

Vpon  the  trial,  on  the  appeal,  plaintiff  proved  that  the  wo- 
man Piety,  formerly  belonged  to  John  Taylor,  now  deceased. 
That  in  the  Spring  of  1850,  John  Taylor  made  a  division  of 
his  property  amongst  his  children,  and  executed  to  them  res- 
pectively conveyances  of  the  property  thus  given — and  that 
amongst  the  property  given  to  his  daughter  Sythia  Meek,  was 
the  negro  Piety.    That  he  told  his  daughter  to  take  the  ne- 
groes home,  pay  their  taxes  and  take  care  of  them.    That 
he  reserved  to  himself  the  right  to  call  on  Mrs.  Meek  for  the 
use  of  Piety  whenever  be  wanted  her  to  work  for  him,  or  to 
hire  her  out  to  raise  a  little  money.    That  said  negro  was  on 
the  same  day  carried  to  plaintifi^s  and  there  remained  for  sev- 
eral months  and  that  John  Taylor,  who  was  an  old  man, 
about  eighty  3rears  old,  about  the  same  time  went  to  live  with 
his  daughter  Mrs.  Meek,  where  he  resided  until  the  fall,  when 
he'tetuiHed  to  his  old  place,  and  took  Piety  back  with  him. 
He  remained  at  the  old  homestead  until  1854,  in  possession 
of  Piety,  when  he  was  carried  or  removed  by  defendant  who 
was  his  son-in-law,  to  his  residence  in  Ware  county,  and 
shortly  afterwards,  the  woman  Piety  and  children  were  re- 
moved and  remained  there  until  John  Taylor's  death,  which 
occurred  sometime  in  the  year  1854^  at  the  house  of  defend- 
ant in  Ware  county. 
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AH  the  testimony  of  the  witnesses,  as  to  sayings  and  ad- 
missions of  old  John  Taylor  relating  to  the  gift  of  the  ne^o 
lo  his  daughter,  made  at  any  other  time  than  while  said  ne- 
gro was  in  her  possession,  were  rejected  and  excluded  by  the 
Court :  and  to  which  ruling  plaintiff's  counsel  excepted. 

The  following  instrument  of  writing  was  then  offered  by 
plaintiff,  to  the  introduction  of  which,  defendant  objected,  on 
the  ground,  that  the  writing  was  a  will  and  not  a  deed.  The 
Court  sustained  the  objection,  and  ruled  out  the  paper ;  and 
plaintiff  excepted. 

The  following  is  the  paper  excluded : 

Stat£  of  Geoboia,  1  This  Indenture,  made  this  the  10th 
Appling  County.  )  day  of  April,  in  the  year  of  our  Lord, 
eighteen  hundred  and  fifty,  between  John  Taylor,  Sr.,  of  said 
county  and  State  of  the  one  part,  and  Sythia  Meek,  daughter 
of  the  said  John,  and  wife  of  Hemrick  Meek,  of  the  same 
place,  of  the  other  part :  fVitnessethf  That  the  said  John 
Taylor,  for  and  in  consideration  of  the  natural  love  and  affec- 
tion which  he  has  and  bears  to  his  said  daughter  Sythia 
Meek,  hath  given  and  granted  and  conveyed,  and  does  by 
these  presents,  give  grant  and  convey  unto  the  said  Sythia 
Meek  and  all  of  her  children,  free  from  all  disposition  of  her 
present  or  future  husband,  the  following  property,  to- wit:  My 
negro  man  Toby  about  twenty-two  years  of  age,  and  my  ne- 
gro woman  Piety  about  eighteen  years  of  age,  and  my  negro 
woman  Mariah  about  fourteen  years  of  age,  and  one-fourth 
part  of  my  stock  of  cattle,  besides  them  I  have  given  to  my 
son  James,  marked  with  a  crop  and  split  in  one  ear,  hole  and 
underbit  in  the  other,  branded  thus,  J.  T. ;  and  one  sorrel 
colt  one  year  old,  and  my  sorrel  mare  Pol  about  eight  years 
old}  and  one  sucking  colt ;  the  last  named  mare  and  colt  I 
only  give  during  my  life-timr,  and  at  my  death  to  be  sold 
and  divided  between  all  of  my  children :  And  I  also  give  to 
my  daughter  Sythia  two  beds  and  bed-steads  and  furniture 
during  my  life-time,  and  at  my  death  to  be  divided  between 
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all  my  children.  The  two  negro  girls  Piety  and  Manah, 
which  I  haye  given  to  Sythia  Meek,  I  am  to  bare  the  ii|m» 
and  control  of  during  my  life-time,  and  at  my  death  to  be- 
long to  said  Sythia  Meek  as  aforesaid:  To  have  and  to  hold* 
said  bargained  property,  and  its  increase,  unto  her  the  said 
Sythia  Meek,  and  all  her  children,  together  with  all  and  rin- 
gular  the  right  and  title  thereof,  to  her  and  their  own  ffopfx 
use^  benefit  and  behoof  forever,  in  fee  simple.  In  testimony^ 
whereof,  the  said  John  Taylor,  Sr.  hath  heretmto  set  his  haiid 
and  affixed  his  seal,  the  day  and  year  first  above  written. 

his 
JOHN  X  TAYLOR,  Sen'r. 
mark. 

Signed,  sealed  and  delivered  in  the  presence  of 
John  Taylor, 
Jamss  Tatlor, 
Nathaniel  J.  Holton,  J.  P, 


ihg  County,    f 


Appiihg  County. 

Recorded  the  above  and  foregoing  deed  in  book  C,  on  pa- 
ges 206  and  7,  this  4th  day  of  May,  1850. 

JESSE  MOBLEY,  Ckrk,  S.  C. 

in  the  progress  of  the  trial,  defendant  by  leave  of  the 
Court,  i;inthdrew  his  plea,  that  he  held  the  negroes  as  execu- 
tor of  John  Taylor,  deceased. 

Defendant  offered  no  evidence. 

The  Court  charged  the  jury.  And  to  many  of  the  charges 
giveuj  and  the  refusals  to  charge  as  requested,  plaintiff's  coutt- 
sqI  excepted ;  but  as  the  decision  of  this  Court  is  confin^' 
to  the  exceptions  taken  to  the  rulings  and  decisions  of  tike 
Court  below  upon  the  testimony,  it  is  deemed  untiec^&sSAi^  Id' 
set  out  the  charge  and  exception^  theteto. 
•  The  jury  found  for  the  defendant  Add  {^laintiif^oMtiitf 
elcepted. 
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W.  B.  Gaulden,  for  plaintiff  in  error. 

Cole,  Hanseli;,  Long,  for  defeadant  in  error. 

By  the  CourL — Bennino,  J.  doliverihg  the  opinion. 

Was  the  instrument  offered  in  evidence  as  the  deed  of 
John  Taylor;  a  deed,  or  a  will?  The  Court  below  held,  that 
it  was  a  will,  so  far  as  it  related' to  the  negroes  sued  for. 

We  think  that  it  was  not  a  will,  but  a  deed,  even  as  to 
those  negroe&  There  were  three  negroes,  Toby,  Piety,  and 
Mariah,  besides  other  property  mentioned  in  the  instrument. 
The  negroes  sued  for,  are  Piety  and  her  children.  Now  as 
it  Concerned  all  this  property,  except  Piety  and  Mariah,  there 
is  no  question  but  that  the  instrument  was  a  deed:  We  think 
that  it  was  a  deed  also,  as  to  Piety^aud^Mariah. 

Is  it  possible  to  suppose,  that  the  author  of  this  instrument 
intended  it  to  be  amphibious ;  to  be  both  a  will  and  a  dieed ; 
a  will  as  to  Piety,  and  Mariah;  a  deed  as  to  Toby  and  the 
other  property  ?  It  may  be  possible,  but,  certainly,  it  is  hard- 
ly probable. 

7%e  instrument  is  in  form,  a  deed.  It  is  an  instrument 
that  can  operate' as  a  deed ;  and  can  do  so,  not  less  as  to  Pie- 
ty and^  Muriah,  than,  as  to  Toby  and  the  other  property. 
There  is  no  need,  therefore,  of  holding  it  to  be  a  will,  ut  rea 
mtzgis  DOkai  quam  peraat.  Why  then,  should  we  by  vio- 
tktaoe  done  to  any  thing  about  it,  to  even  its  form,  conVert  it 
Wto  a  ^ilU 

The  instrument  contains  thesfe  wdrds :  **  Witnesseth,  that 
the  said  John  Taylor,  for  and  in  ci^nsidei^tion  of  the  natural 
love  and  affection  which  he  has  and  bears  to  his  said  ds^ugh- 
Tet,  Sythia  Meek,  hath  given,  and  granted,  and  conveyed,  and 
does,  by  these  presents,  give,  grant,  and  convey  untd  the  said 
Sythia  Meek^  and  all  of  her  childiren,'*  ''theftlll'owhig'pro. 
party,  to^ wit:  M!y  negro  man,  Tohf,  about  twenty-tvvto  years 
0^^%B^/«lid' tciy  nfegro  woman  Piety,  aboiM  e^teeftf  y ^  of 


496  SUPREME  COURT  OF  GEORGIA. 

Meek  rs.  HoHon. 

age,  and  my  negro  woman  Mariah,  about  fourteen  years  of 
age,  and  one-fourth  part  of  my  stock  of  cattle/'  &c. 

Now,  the  effect  of  these  words  taken  by  themselves,  must 
have  been,  to  convey  the  title  immediately  out  of  John  Tay- 
lor into  Sythia  Meek,  and  her  children,  so  far  as  ^  Toby"  and 
the  ^ stock  of  cattle"  were  concerned.  But  if  such  was  the 
effect  as  to  Toby,  and  the  stock  of  cattle,  such  must  have 
been  the  effect  as  to  "  Piety"  and  **Mariah."  The  words  are 
applicable  to  both  of  the  parcels  of  property. 

These  words  then,  took  the  title,  (that  is,  the  whole  inter- 
est) out  of  John  Taylor,  so  far  as  Piety  and  Mariah  were 
concerned,  and  put  that  title  in  Sythia  Meek  and  her  chil- 
dren. 

The  instrument  also  contains  these  subsequent  words: 
**  The  two  negro  girls.  Piety  and  Mariah,  which  I  have  given 
to  Sythia  Meek,  I  am  to  have  the  use  and  control  of  during 
my  Ufe-time,  and  at  my  death  to  belong  to  said  Sythia  Meek, 
as  aforesaid." 

Now,  by  these  words,  the  maker  of  the  instrument  takes 
back  some  of  the  interest  of  Piety  and  Mariah,  which  he  had 
given  by  the  first  words ;  but  does  he  take  it  all  back  }  Cer- 
tainly not  He  takes  back  the  use  and  control  of  Piety  and 
Mariah,  during  his  life;  but  the  remainder,  he  leaves  where 
the  first  words  had  carried  it,  viz :  the  whole  interest,  in  Sy- 
thia Meek  and  her  children. 

Considering  then  the  instrument  as  consisting  of  these  two 
sets  of  words,  its  net  effect  m  its  operation  upon  Piety  and 
Mariah,  was  to  cause  the  remainder  in  the  two,  to  pass  out 
of  Taylor  into  bis  daughter  and  her  children ;  to  do  so  imr 
mediately  on  the  execution,  of  the  instrument,  and,  in  her, 
and  her  children,  ever  afterwards  to  abide. 

An  instrument  that  can  produce  such  an  effect,  cannot  be 
a  will,  for  a  will  is  an  instrument  that  can  produce  no  effept, 
until  aftei  the  death  of  its  author. 

[1.]  We  think  that  this  instrument  was  not  a  will: 

In  this  opinion,  we  are  supported  by  RobinsQn  v^  'Ae^fty 
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4t  Copper  6.  Oa.  Hep.  516.  Jacksonand  oihersva.  Culpepper^ 
3.  Ocu  JR.  469,  and  perhaps,  opposed  by  Symmes  vs,  Arnold 
and  w\fej  10.  Go.  R.  506 ;  and  Crary  vs.  BawUns,  &  6a  B* 
450.  There  are,  however,  some  fiicts  in  the  present  case, 
which  make  it  different  from  the  two  last  cases.  In  the  pre- 
sent the  donor  after  saying,  that  he  gives  the  whole  of  the 
property,  says  that  he  is  to  have  an  interest  for  his  life  in  a 
part  of  the  property.  It  is  certam,  therefore,  that  the  instru- 
ment of  conveyance  is  a  deed  as  to  hpart  of  the  property — 
that  part  in  which  there  is  no  reservation  of  any  interest. 
And  it  may  be  argued  with  more  or  less  effect,  that  if  words 
of  conveyance,  are  words  of  a  deed  in  reference  to  a  part  of 
the  property  which  they  convey,  they  are  to  be  considered  as 
words  of  a  deed,  in  reference  to  the  other  part  of  the  proper- 
ty which  they  convey. 

In  those  two  cases,  respectively,  the  donor  after  saying 
that  he  gives  the  whole  of  the  property,  says  that  he  reserves 
to  himself  an  interest  for  his  life,  in  the  whole  of  the  proper- 
ty. It  is  no  more  certain,  therefore,  that  the  instrument  of 
convejrance  is  a  deed,  as  to  one  part  of  the  property,  than 
that  it  is  as  to  another. 

I  must  say,  however,  that  I  regard  these  two  last  mention- 
ed cases,  as  being  in  conflict  with  the  two  first  mentioned; 
and  that  I  go  with  the  two  first  mentioned.  See  Watson  vs. 
Wa^aouy  and  Bunn  vs.  Bunn^  decided  at  this  term. 

Considered  as  a  deed,  this  instrument  was  admissible  in 
evidence  for  the  plaintiff.  • 

Suppose  then,  the  instrument  to  have  been  admitted  in 
evidence,  as  it  should  have  been,  the  first  question  will  then 
be,  whether  the  sayings  of  John  Taylor,  the  author  of  the  in- 
strument were  also  admissible  in  evidence 

Some  of  those  sayings  were  uttered  at  the  time  when  he 
made  the  instrument,  and  some  afterwards :  Of  the  latter,  a 
part  were  uttered  when  he  was  in  the  possession  of  the  pro- 
perty sued  for ;  a  part,  when  the  plaintiff  were  in  the  posses- 
sion of  that  property.    All  of  the  sayings  were  to  the  same 
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eifect,  and  that  was,  that  he  gave  or  bad  gtven,  Pieijr  to 
daughter  Sjrthia  Meek,  and  her  children^  but  that  he  reeerv* 
ed  the  ase  of  Piety  to  himself  for  his  life^timei  That  is  to 
say^  the  sayings  were  such,  thai  it  was  agaiiist  the  interest  of 
Taylor  to  make  them,  and  such^  that  they  ran,  not  a^ns^ 
but  with  the  written  instmmeiit.  If  then,  Ti^hf  had  beea 
the  defendant,  the  sayings  would  have  been  adaorissible; 

Taylor,  however,  was  not  die  defendant:  Holton,  his  son* 
in-law  was  the  defendant  But  Holton  held  under  TaykN^ 
We  are  authorized,  prima  fa/dt^  to  say  thi&  The  evidence 
on^the  point,  was,  that  John  Taylor  had  the  negroes  in  his 
posMseion  at  his  old  place ;  that  he  went  to  live  wi&  Holtdni 
leaving  the  negroes  behind  him ;  that  some  weekaafierwaid% 
Holton  and  another  person,  came  fear  the  negfoes,  and  oa»> 
ried  them  off;  and  that  Taylor  died  a  month  or  tWd  after^ 
waida  A  presumption  arises  from  all  this,  that  Helton  mere- 
ly assumed  Taylpr's  place  as  to  the  negvbes,  om  the  death  of 
Taylor,  that  is^  that  he  had  no  tide  to  them  except  one  (^ri* 
ved  firom  Taylor,  as  an.  executor  of  hb  own  wTong«  If  so, 
any  sayings  of  Taylor,  that  were  good  against  turn,  were  good 
against  Holton,  for  Holton  held  under  Taylor,  and  by  a  title 
that'  most  Innns  been  ac<|uiiied,  (if  acquired^  as  supposed,  on 
thS'  deathof  Taylov,)  subsequently  to  the  uttering  of  any  say* 
iQg«r 

[S.]  We  think,  therefore,  that  the  sayit^  of  TayW  ^vttfe 
adnlMsiMa. 

Were  the  sayings  ef  Holton,  the  defendant,  also  adotei- 

W^  {think'sa    They  were  clearly  against  his  interest 
If  the  instrument  had  been  admitteol  in  evidence,  these  it 
is  likely  are  the  only  questions  that  would  have  arisen,  if 
these  would. .  Many  of  the  questions^  which  dM  arise^  oltild 
not^faave  ariseii;    It  is  susdess,  Aerefbcd^ : to:  takeftime  ^  tof dia- 
'ott  those 'questions^ 
7here  ought  to/be  a;neW'tciaL 
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Ne.  1)^.— 'HsifBLBr  J.  Thomassov^  plamtiff  in  error,  vs.  Turn 
State  of  Osoroia,  defendant  in  error. 

(L}  ▲  laotioft  to  qwMb  «a  indUotmeDt,  it  a  demurrer  to  the  indiotOMiitt  *B<I  maet 
Wia  writing  on  ttoe  an^ignment  and  before  plea  pleaded. 

[%]  A  witnesa  who  has  teatified  in  a  cauae  and  bis  evidence  ie  impeached  bf 
testimonf  in  contradiction  of  bis  statement,  may  be  recalled,  and  leading 
qoeatiotta  tnsf  be  asked  him  aArmatory  of  what  he  has  already  testified. 

[3.]  This  Court  will  not  pass  its  judgment  on  ao  exception  that  the  presiding 
Judge  in  the  Court  below  does  not  admit  to  be  correctly  stated. 

(4.1  Bank  notea  are  the  mibjeot  of  larceny  from  the  petaoii. 

[&]  Iftoney  in  the  bands  of  a  guardian  and  atolen  from  hin,  may  b«  laid  ia  Um 
indJatmeat  to  be  property  of  the  guardian.    He  has  a  apecial  property  in  iu 

[6.]  The  jury  are  judnea  of  law  and  fact,  in  this  State,  and  their  verdict  will  not 
be  disturbed  as  being  contrary  to  law  and  evidence,  unless  it  appear  so  pal- 
pably as  to  raise  the  presumptioa  that  their  finding  was  the  efilaet  ef  a  misr- 
take  or  misappt ehension  of  one  or  the  other. 

Indictmeot  for  larceny  from  the  pereoii^  in  Richmond  Su- 
patior  Court    Tried  before  Judge  Holt,  at  April  Term,  1857 

The  defendant,  Hensley  J.  Thomasson  was  indicted  for 
stealing  from  the  person  of  Joseph  W.  Vamer  a  iaige  amount 
of  the  Bills  of  the  Mechanics  Bank  of  Augusta.  The  of- 
fence was  charged  to  have  been  committed  in  a  room  occu-' 
pied  by  Vamer  at  the  United  States  Hotel  in  the  city  of  An- 
goeca,  on  the  night  of  the  20th  Febmary,  1856. 

After  a  jury  were  impannelled  and  sworn,  and  the  first 
witness  on  the  part  of  the  State  called  to  the  stand,  the  de- 
fendant's counsel  moved  to  quash  the  indictment,  because 
die  bills  alleged  to  have  been  stolen  were  not  therein  suffi- 
ciently described,  and  because  there  was  no  such  bank  as  the 
Mechanics  Bank  of  Augusta,  the  corporate  name  being  ^The 
Me^ianics  Bank.'' 

In  llie  further  progress  of  the  cause,  after  the  testimonyon 
the  part  of  the  State  had  been  closed,  and  the  witness  Thomasf 
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Gibbins^  had  testified  on  the  part  of  the  prisoner,  the  follow- 
ing questions  were  put  to  the  witness'  Joseph  W.  Vamer,  by 
the  State's  counsel,  the  said  Joseph  W.  Varner  having  been 
recalled  by  the  Attorney  General  as  a  witness  on  the  part  of 
the  State,  which  questions  were  objected  to  at  the  time,  as 
leading  by  prisoner's  counsel,  to.  wit:  ^ Did Thonotasson  adc 
you  that  eveningfor  the  loan  of  money  ?"  "  Did  you  give  him 
any  ?^'  ^  Did  he  take  any  money  out  of  your  pocket  book  by 
your  consent  ?" 

After  the  testimony  on  both  sides  had  closed,  and  the 
aigument  of  counsel  concluded,  the  prisoner's  counsel  reques- 
ted the  Court  in  ^vriting  to  charge  the  jury  as  follows :  "That 
there  must  be  piroof  of  the  genuineness  of  the  bank  bills,  or 
the  defendant  must  be  acquitted,"  which  charge  the  Court 
failed  and  refused  to  give  in  the  language  requested.  Prison- 
er's counsel  fiirther  requested  the  Court  in  writing  to  charge 
the  jury  as  follows :  "That  the  defendant  must  be  acquitted 
of  the  offence  charged  in  the  indictment  (larceny  from  the 
person,)  if  the  jury  find  that  nothing  but  bank  bills  were  sto- 
len, that  being  simple  larceny,  a  different  offence — the  fiist 
punishable  by  imprisonment  in  the  penitentiary  from  two  to 
five  years,  the  second  from  one  to  four  years/'  which  change 
the  Court  declined  and  refused  to  give. 

I'he  Court  modified  the  first  aforesaid  request  to  cha^, 
and  used  language  in  said  modification  in  substance  as  fol- 
lows; "That  defendant's  counsel  had  raised  no  question  as 
to  the  genuineness  of  these  bills :  that  the  fact  was  proven  that 
these  were  the  bills  of  the  Mechanics  Bank,  and  that  they 
were  of  the  value  which  their  denominations  called  for,  and 
that,  if  the  defendant's  counsel  had  made  any  proof  that 
these  bills  were  not  genuine,  it  would  then  have  become  se* 
cessary  that  the  State's  counsel  should  have  met  it  with  eo^m- 
ter  proo£"  To  all  which  refusals  to  charge,  modificatiom.of 
chaige  as  requested,  and  chaige  ^s  given,  the  prisoner  then 
excepted  and  now  excepts. 
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The  Court  did  charge  the  jury  as  requested  by  prisoner's 
counsel,  in  substance  as  follows,  that  ^  unless  they  found 
Joseph  W.  Varner  was  the  owner  of  the  bank  bills,  alleged 
to  have  been  stolen,  they  must  acquit,  and  such  must  be  their 
verdict,  if  they  found  that  the  bills  were  owned  by  Varner 
jointly  with  another :  and  that,  in  cases  of  circumstantial 
evidence,  the  hypothesis  of  the  defendant's  guilt  must  be  the 
only  rational  mode  of  accounting  for  all  the  facts,  and  that 
every  other  hypothesis  must  be  excluded  from  their  minds 
before  they  could  convict  the  accused*       / 

The  jury  returned  a  verdict  of  guilty,  whereupon  the  pris- 
oner moved  the  Court  for  a  new  trial  upon  the  following 
grdt\nds : 

l8t  Because  the  Court  overruled  the  motion  of  defendant'^ 
counsel,  to  quash  the  bill  of  indictment,  because  the  bills,  al- 
leged to  have  been  stolen,  were  not  therein  sufficiently  descri- 
bed, and  because  there  was  no  such  bank  as  **  The  Mechan- 
ics Bank  of  Augusta,"  the  coporate  name  being  ^^The  Me- 
chanics Bank." 

2d.  Because  the  Court  permitted  the  following  questions 
to  be  put  to  the  witness,  Joseph  W.  Varner,  by  the  State's 
counsel  upon  direct  examination,  defendant's  connsel  at  the 
time  objecting  to  each  and  all  of  them  as  leading,  to.  wit  : 
^Did  Thomasson  ask  you  that  evening  for  the  loan  of  mo* 
ney?"  "^Did  you  give  him  any?"  "Did  he  take  any  money 
out  of  your  pocket  book  by  your  consent  ?" 

Srd.  iiecause,  when  defendant's  counsel  requested  the 
Oouvt,  in  writing,  to  chai^  as  follows :  *^  That  there  must  be 
proof  of  the  genuineness  of  the  bank  bills  or  the  defendant 
most  be  acquitted."        ♦»♦♦♦*♦ 

4th.  Because  the  Court  modified  said  request  to  charge,  in 
substance  as  follows ;  ^that  defendant's  counsel  had  raised 
no  question  as  to  the  genuineness  of  these  bills;  that  the  fact 
was  proven  that  these  were  the  bills  of  the  Mechanics  Bank, 
and  that  they  were  of  the  value,  which  their  denomination^ 
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called  for:  and  that  if  defendant's  counsel  had  made  any 
proof  that  these  bills  were  not  genuine,  it  would  then  h^fe 
been  necessary  that  the  State's  counsel  should  have  met  it 
with  counter  proof." 

5tb.  Because  the  Court  stated  in  his  charge  to  the  jury, 
that  the  fact  WiiS  proven,  that  th.e8e  were  the  bills  of  the  M6> 
chanics  Bank  and  that  they  were  of  value, 

6th.  Because  the  Court  declined  to  chaige  the  jury,  as  re> 
quested  in  writing  by  defendant's  counsel,  as  follows :  ''That 
the  defendant  must  be  acquitted  of  the  ofence  cliaiged  in 
the  indictment,  (larceny  from  the  person,)  if  the  jury  find 
that  nothing  but  bank  bills  were  stolen,  that  being  simple 
larceny,  a  diflferent  offence,  the  first,  punishable  by  imprison- 
ment in  the  Penitentiary,  from  two  to  five  years;  the  second, 
from  one  to  four  years. 

7th.  Because  the  jury  found  a  verdict  of  conviction  con> 
trary  to  the  law  and  the  chaise  of  the  Court,  in  this,  thatfhe 
Court  charged  the  jury  that,  unless  they  found  Joseph  W. 
Varner  was  the  owner  of  the  bank-bills  alleged  to  have  been 
stolen,  they  must  acquit,  and  such  must  be  their  verdict,  if 
they  found  that  the  bills  were  owned  by  Varner  jointly  widi 
anortier,  the-.evidenee  showing  that  die  ownership  was  jolnfiy 
in  Joseph  W.  Vamer  and  Felix  Varner. 

6th.  Because  the  jury  &iled  to  make  a  proper  'application 
of  that  principle  of  law,  given  them  m  charge,  by  the  Coirrt, 
that,  in  cases  of  circumstantial  ^evidence,  the  hypothesis  of 
the  defendant's  guilt  must  be  the  only  rational  mode  of  ae- 
fOMinting  fivr  all  the  facts,  and  that  every  otber-hypodiMismnsI 
be  ezchided  fipom  their  minds  before  they  4K>uld  ctonviet  Ae 
Accused 

9th.  Because  the  jury  disregarded  the  law,  wiiich  wmt  gll^ 
en  them  in  obaige  by  the  Courts  tfiat,  in  all  orimitial  icases, 
the  veidict  must  he  the  result  of  mer^l  certainty,  and  Ml  t 
)>aktAee  <Kf  pipbabilities. 

10th.  H^ism^  ii»  yezdiot  iMis  ifomtnarf  la  hm,mridmm 
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AAer  beiuriiig  argameat,  the  Couit  refused  a  new  trial. 

Whereapan  the  prisoper  ezcepited,  and  now  excepts  to  the 
faid  ruling  and  deciaioii,  and  alleges  error^  upon  all  the 
grounds  taJraa  in  ihQ  motion.  Thereupon,  the  Court  passed 
jodgmaot  upon  ihe  prisoner,  sentencing  him  to  hard  labor  in 
the  Penilentiary  for  the  term  of  five  years. 

To  w^'fa  judgment  and  sentence  the  prisoner  excepts  and 
alleges  enroir  therein. 

Mn^itWs  &  /acksoiv  ;  and  Walkxr  &  Cvhuivq  for  plain 
lis  in  enor. 

MoLaws,  Attorney  Geneml,  for  defendant  in  error. 

Bjf  ihe  GMT/^-rMcDoNAi^D,  J.  deliy^ripg  the  opinion. 

These  was  a  new  trial  moved  for,  in  this  case,  on  tan 
grounds.  In  the  motion  all  the  exceptiocis  to  the  rulings 
and  decisions  of  the  Court  during  the  progress  of  the  trial, 
are  embmeed.  The  Court  overruled  the  motion  and  this  de* 
cision  18  excepted  to,  and  our  judgment  on  that  exce|iSion 
will  dispose  of  the  several  errors  assigned. 

[1.]  After  a  jury  was  empannelled  and  sworn,  and  the  fisst 
witness  called  to  the  stand,  the  defendant's  counsel  moved  to 
quash  the  indictment,  because  the  bills  alleged  to  have  been 
stolen  were  not  therein  sufficiently  described,  and  becacse 
there  was  no  such  bank  as  the  Mechanics  Bank  of  Augusta, 
the  corporate  name  being  the  ^Mechanics  Bank."  The  se» 
oord  does  not  show  a  denurrer,  but  the ^neral. issue  only,  as 
the  /pleadings  of  the  defendant  In  England,  the  defendattt 
aridom  demurs  to  a  bill  of  indictment,  because  he  may  h«ve 
the  same  advantage  upon  the  plea  of  not.  guilty  or  upon  mo* 
tion  in  arrest  of  judgment,  as  well  as  for  other  reasona  JlrA 
Vrim.  P.  60.  He  may  move  to  quash  the  indictment  in  the 
SSnglisliI  Courts,  if  the  Court  have  no  jurisdiction,  or  if  the 
iacta  chaiged  do  .not  constitule  an  offence  punishable  at  law. 
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These  are  grounds  of  demurrer.  Motions  to  quash  are  mere- 
ly demurrers  to  the  bill  of  indictment,  and  allowed  in  Eng- 
land for  the  reason,  that  they  do  not  there  generally  demur 
to  bills  of  indictments.  In  this  State,  if  the  prisoner  ou  be* 
ing  arraigned,  demur  to  the  indictment,  the  demurrer  must 
be  made  in  writing.  Parctgraph  304  Penal  Code.  Cobb  SM. 
If  the  demurrer  be  decided  against  him,  he  may  plead  and 
rely  on  the  general  issue.  The  cause  had  been  submitted  to 
the  jury  before  the  motion  was  made,  and  before  plea  plead- 
ed, and  it  came  too  late.  The  object  of  the  L^islature  was 
intended  to  prevent  the  acquittal  of  parties  indicted  on  mere 
technical  grounds.  In  England,  the  Courts  will  seldom 
quash  an  indictment  when  the  motion  is  made  by  the  de- 
fendant   Arch.  Cr.  PL  40. 

[2.]  Joseph  W.  Varner  had  testified  ti  certain  facta.  A 
witness  was  introduced,  the  object  of  whose  testimony  it  was, 
amongst  oAer  things,  to  attack  his  credit,  who  testified  that 
the  plaintiflT,  Thomasson,  had  a|^plied  to  a  man  in  bed  to  loan 
him  some  money.  He  understood  the  man  to  say,  ^  take  it," 
or  something  like  it  He  did  not  know  whether  it  was  Varner 
or  not,  it  was  the  man  in  the  bed.  It  had  been  proven  diat 
Varner  slept  in  that  room.  Varner  was  called  and  asked  the 
following  questions : 

1.  Did  Thomasson  that  evening  ask  you  for  the  loan  of 
money? 

2.  Did  you  give  him  any  ? 

3.  Did  he  take  money  out  of  your  pocket  book  hj^  your 
ccmsent? 

An  examination  of  this  sort  is  sometimes  admissible.  1. 
Oreenkqf  §435. .'  Very  great  discretion  must  necessarily  be 
left  to  the  presiding  Judge,  in  the  examination  of  witnesses^ 
and  unless  he  use  this  discretion  in  violation  of  a  principle 
of  law,  we  cannot  control  him.  4.  Wend^  247.  The  que»> 
dons  in  this  case  were  intended  to  contradict  a  witness  intro- 
duced for  the  purpose  mentioned,  and  not  to  inculpate  the 
prisoner.    It  was  to  re-affirm  what  the  witness  had  already 


SAVANNAH,  JUP^E  TERM,  1857.  SOS 

ThomaMoa  vs.  The  State  of  Georgia. 

9vramj  and  in  respect  to  which  the  witness  Gibbons  had  giv* 
en  evidence  in  opposition  to  his  statement  He  had  already 
testified  that  he  had  never  loaned  the  prisoner  money  at  any 
tima    The  presiding  Judge  committed  no  error  in  thi& 

[3.]  It  is  insisted  that  the  Court  erred  in  charging  the  jury, 
as  set  forth  in  the  Sd,  4thy  and  5th  grounds  ot  the  motion  £(» 
a  new  trial.  This  charge  does  not  come  to  us  in  a  manner 
to  enable  us  to  decide  upon  it  The  presiding  Judge  does 
not  admit  the  existence  of  the  grounds  as  taken,  and  says  there 
is  a  difference  of  recollection  as  to  the  words  used  in  the 
charge.  We  will  remark,  however,  that,  there  was  proof 
that  the  bank  notes  offered  in  evidence,  were  the  bank  notes 
of  the  Mechanics  Bank,  and  of  the  value  of  their  several  de- 
nominations, and  upon  this  they  were  tendered  and  received 
in  evidence  without  further  objection,  which  amounted  to  a 
waiver  of  further  evidence  of  their  genuineness. 

[4.]  The  counsel  for  defendant  requested  the  Court  to 
chaise  the  jury,  that  if  nothing  but  bank  bills  were  stolen, 
the  defendant  must  be  acquitted  of  the  offence  of  larceny 
from  the  person,  the  offence  being  simple  larceny.  At  comi- 
mon  law,  bank  notes  being  mere  evidences  of  debt,  were 
held  to  be  not  such  goods  and  chattels  of  which  larceny 
might  be  committed.  Cobb  793.  Our  statute  however,  de- 
clares, that  the  taking  and  carrying  away  a  bank  bill  belong- 
ing to  another,  with  intent  to  steal  the  same,  shall  be  simple 
larceny.  Bank  notes,  then,  are,  by  statute,  made  such  goods 
and  chattels  whereof  larceny  may  be  committed.  Larceny 
from  the  person  is  a  higher  grade  of  offence  than  simple  lar- 
ceny, because  more  daring,  and  it  might  possibly  lead  to  the 
commission  of  other  crimes.  If  an  hundred  dollars  be  sto- 
len from  any  place,  other  than  from  the  person  or  a  house, 
the  offender  may  be  punished  as  low  as  one  year  in  the  Peni- 
tentiary ;  while  if  the  same  sum  be  stolen  from  the  person  or 
a  house,  he  cannot  be  punished  by  less  than  two  years  im- 
prisonment in  the  Penitentiajy.  We  hold,  therefore,  that 
bank  notes  may  be  the  subject  of  iarceny  from  the  person; 
VOL.  XXII  35. 
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that  the  charge  as  requested,  ought  not  to  have  been  given 
by  the  Court  to  the  jury. 

[5.]  The  finding  of  the  jury  we  think  was  warranted  by 
the  evidence  under  the  charge  of  the  Court  as  stated  in  the 
seventh  ground  for  a  new  triaL  The  money  arose  from  the 
sale  of  cotton  belonging  to  himself  and  brother;  he  advanced 
money  to  his  brother,  and  he  claimed  the  money  as  his  own. 
His  brother  was  a  minor  and  he  was  his  guardian.  The  pro- 
perty in  bank  notes  was  properly  laid  in  the  prosecutor. 
The  title  was  in  him  if  he  was  guardian. 

[6.]  The  jury,  in  this  State,  are  judges  of  both  the  law  and 
the  facts  in  criminal  cases^  and  unless  their  finding  be  clear- 
ly contrary  to  law  and  evidence,  which  must  be  presumed  to 
arise  from  mistake  or  a  misapprehension  of  one  or  the  other, 
the  Court  ought  not  to  disturb  it  We  think,  without  recapit- 
ulating the  evidence,  however,  that  if  the  jury  had  found  a 
different  verdict,  it  would  have  been  by  a  misapplication  of 
the  rules  of  law  in  regard  to  the  evidence  and  its  effect,  given 
them  in  charge  by  the  Court  as  set  forth  in  the  eighth  and 
ninth  grounds  for  a  new  trial. 

We  think  that  the  law,  the  evidence  and  the  preponder- 
ance of  evidence  sustain  the  verdict 

Judgment  affirmed. 


No.  Id. — ^Ubbanus  Dabt,  ei  aL  plaintiff  in  error,  vs.  Ji 

Houston,  ei  al  defendants  in  error. 

[1.]  The  Sute  is  not  inliibited  by  any  proviaioii  in  the  Fedenl  CcMwtitiition«  Aob 
pasaing  an  act  oontiolling  the  management  of  an  incorporated  Aeadaar^ 
which  ia  endowed  entirely  by  the  State.  It  may  change  the  mode  of 
Traatees  and  tuperaede  those  in  oAce. 
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(2.]  If  Trnateea  of  an  incorporated  Academy  are  elected  under  the  authority  o  f 
an  act  which  does  not  declare  the  number  to  be  elected,  and  tbe  Legislature 
subsequently  recognises  the  trustees  thus  elected  as  the  legal  board,  it  is  a 
ratification  of  the  election* 

[3.]  If  a  corporate  body  consist  of  ten,  and  a  suit  is  brought  by  five  of  the 
members  of  the  corporation,  setting  out  their  names,  it  is  not  the  suit  of  the 
corporation,  the  charter  not  authorizing  a  less  number  than  a  majority  to  sae. 

[4  ]  A  quo  warranto^  does  not  aflbrd  an  adequate  remedy  to  cestui  qus  trusts, 
who  charge  trustees  of  an  incorporated  Aoademy  with  breaches  of  trust ;  nor 
is  it  adequate  for  their  successors  who  make  the  same  charges,  though  the 
former  claim  the  office  on  the  ground  that  they  have  not  been  legally  super- 
seded. 

In  Equity  from  Glynn  Superior  Court    Decision  on  de- 
murrer, by  Judge  Cochran,  at  April  Term,  1857. 

The  following  is  tbe  bill  and  exhibits  filed  by  complain- 
ants in  this  cause,  and  to  which  defendants  demuned 

ObOROIA,  GlTNN   CotlWTT. 

To  the  Honorable  the  Judge  of  the  Superior  Court  of  the 
Brunswick  Circuit  of  the  State  of  Georgia,  having  Juris- 
diction in  Equity. 

Humbly  complaining,  showeth  unto  your  Honor,  your 
Orators,  James  Houston,  J.  M.  Tison,  S.  M.  Burnett,  S.  M. 
Timmons  and  J.  W,  Moore,  Trustees  of  Glynn  County  Aca- 
demy, in  the  county  of  Glynn,  and  said  State,  chosen  by  the 
Grand  Jury  of  said  county,  according  to  the  provisions  of  the 
act  of  the  Legislature  of  said  State,  dated  February  18,  A.  D 
1854,  who  institute  this  bill  of  complaint  in  their  said  capaci- 
ty as  Trustees,  as  well  as  in  behalf  of  the  citizens  of  Glynn 
county ; — that  on  the  18th  day  of  February,  A.  D.  1854,  the 
Legislature  of  said  State  passed  an  act,  the  title  of  which  is 
in  the  words  following,  to  wit:  ''An  act  to  alter  and  change 
the  mode  of  appointing  Trustees  of  Glynn  County  Academy, 
in  the  county  of  Glynn,  and  to  compel  their  Treasurer  to 
give  bond  and  security  for  the  faithful  performance  of  his 
duty,  and  for  other  purposes  therein  named'' — and  that  the 
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first,  seventh  and  eighth  sections  of  which  are  in  the  words 

followiugy  to  wit : 

*Sec,  I,  B€  it  mmM  by  the  Senate  and  Hotiae  of  Reprt- 
seniaiives  of  the  State  of  Georgia,  in  General  Assembly  met, 
and  it  is  hereby  enacted  by  the  authority  of  the  same.  That 
from  and  after  the  passage  of  this  act,  the  Trustees  of  the 
Glynn  County  Academy,  in  the  county  of  Glynn,  shall  be  ap- 
pointed by  the  grand  jury  of  said  county,  at  the  first  term  of 
the  Superior  Court  after  the  passage  of  this  act,  or  at  any 
term  hereafter,  by  ballot  or  otherwise,  as  they  may  deem  pro- 
per.*' 

"Sec.  7.  Jlnd  be  it  further  enacted,  fyc.  That  the  present 

Trustees  be,  and  they  are  hereby  required,  to  turn  over  to 
the  Trustees  appointed  under  this  act,  all  the  books,  build- 
ings, papers,  lands  and  money  belonging  to  said  academy 

fund." 

"Sec.  8.  *^nd  be  it  further  enacted,  That  all  laws  and 
parts  of  laws  militating  against  this  act  be,  and  the  same  are 
hereby  repealed." 

And  your  orators  further  inform  your  Honor,  that  at  the 
date  of  the  passage  of  this  act  aforesaid,  and  for  a  long  peri- 
od afterwards,  as  your  orators  are  informed  and  believe,  Ur- 
banus  Dart,  E.  C.  P.  Dart,  Alexander  Scranton,  Thomas 
Bourke,  Henry  Dubignon,  Wm.  A.  Couper,  H.  F.  Grant,  D. 
H.  B.  Troup,  Wm.  Gignilliat  and  F.  M,  Scarlett,  all  of  said 
county  and  State,  were  the  acting  members  of  the  said  old 
Board  of  Trustees  of  said  academy,  and  that  several  of  them 
were  acting  members  of  the  grand  jury  the  year  then  next 
ensuing,  and  that  they  used  their  influence  over  that  body 
during  said  time,  as  your  orators  are  informed  and  believe, 
to  denounce  and  to  resist  the  said  law  of  the  State  and  to 
prevent  the  grand  jury  of  said  county  at  either  of  the  terms 
of  said  court  for  the  year  A.  D.  1854,  from  electing  said 
Trustees  of  said  academy,  and  that  principally  in  conse- 
quence thereof,  no  Trustees  of  said  academy  were  chosen  by 
said  grand  jury  during  said  year  of  A.  D.    1854,  and  the 
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operation  of  law  of  the  State  enacted  for  the  benefit  of  the 
people  of  Glynn  county  was  thereby  defeated  for  that  year* 
And  ]rour  orators  Airther  inform  your  Honor,  that  at  the  April 
term  A.  D.  1855,  of  said  Superior  Court,  for  said  county,  the 
grand  jury  of  said  county,  in  accordance  with  the  provisions 
of  said  act,  did  duly  elect  F.  M,  Scarlett,  H,  F.  Grant,  W. 
A.  Couper,  Thomas  Bourke,  H.  Dubignon,  S.  M.  Timmons 
S.  M.  Burnett,  J.  W.  Moore,  J.  M.  Tison  and  James  Hous- 
ton, Trustees  of  Glynn  County  Academy — that  the  five  first 
named  persons  were  five  of  the  same  persons  above  named, 
as  having  been  the  acting  members  of  the  old  Board  aforesaid 
— that  said  H.  F.  Grant  and  W.  A.  Couper  thereupon  in- 
stantly declined  to  accept  said  office,  and  being  members  of 
said  grand  jury,  and  combining  with  said  U.  Dart  and  three 
other  members  of  said  body,  they  assumed  to  pronounce,  and 
in  their  capacity  as  grand  jurors  did  pronounce  said  law  of 
the  State  to  be  unconstitutional  and  void,  and  entered  their 
protest  upon  the  records  of  said  grand  jury  to  that  effect — 
that  said  Thomas  Bourke  and  H.  Dubignon  declined  to  ac- 
cept said  office,  or  to  discharge  any  of  its  duties — and  that 
the  said  F.  M.  Scarlett  having  so  far  accepted  said  office  as 
to  attend  the  first  meeting  of  the  said  newly  elected  Board  of 
Trustees  of  said  academy  immediately  thereafter  resigned 
his  said  office.  And  your  orators  ask  leave  to  annex  a  copy 
of  the  record  of  their  said  election  by  said  grand  jury,  and 
of  said  protest,  which  is  marked  A. 

And  your  orators  further  inform  your  Honor,  that  immedi- 
ately after  their  said  election,  they  duly  met  and  duly  organ- 
ized their  said  Board  by  the  choice  of  S.  M.  Burnett  as 
Chairman,  J.  W.  Moore  as  Secretary,  and  James  Houston  as 
Treasurer ;  and  that  thereupon  they  immediately  took  upon 
themselves  the  duties  and  responsibilities  belonging  to  said 
Board,  and  proceeded  to  assume  the  discharge  of  the  same ; 
and  that  in  pursuance  thereof,  they  engaged  a  teacher  for  said 
academy;  and  on  the  21st  day  of  May  A.  D.  1855,  as  said 
Trustees,  they  took  possession  and  control  of  the  said  acade- 
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my  building,  situate  in  the  village  of  Brunswick,  in  said 
county,  and  placed  said  teacher  in  the  same,  and  opened  a 
school  therein  under  his  and  their  immediate  direction,  for 
all  the  children  of  said  county  of  Glynn,  and  have  maintain- 
ed said  teacher  and  his  successor  and  said  school  therein, 
from  tliat  date  to  the  time  of  the  filing  of  this  bill  of  com- 
plaint, and  have  paid  the  expenses  of  the  sama 

And  your  orators  further  inform  your  Honor,  that  the  said 
act  of  February  18th,  1854,  does  not  prescribe  the  number  of 
which  said  newly  elected  Board  shall  consist ;  but  the  grand 
jury  having  appointed  ten  persons,  acting  under  the  impres- 
sion, as  your  orators  believe,  that  the  old  Board  aforesaid  con- 
sisted of  ten  members  legally  appointed  thereto ;  your  orators 
being  desirous  that  their  number  should  be  increased  to  ten, 
if  it  would  be  legal  so  to  do,  and  that  the  vacancies  of  those 
who  had  resigned,  should  be  filled  by  men  who  would  recog- 
nize their  obligation  as  public  officers,  charged  with  the  pos- 
session of  a  portion  of  the  funds  of  the  State,  and  to  obey 
the  laws  of  the  State  in  reference  thereto ;  they  reported  the 
number  of  their  Board  to  the  said  grand  jury  of  said*  court, 
at  the  last  April  terra  thereof,  with  other  pertinent  facts  con- 
nected therewith,  according  to  the  provisions  of  said  act  — 
but  said  U.  Dart  and  Alexander  Scranton,  being  members  of 
said  grand  jury,  combined,  together  with  others,  to  produce 
violence  in  said  grand  jury  room — and  to  intimidate  other 
members  of  said  grand  jury,  and  to  resist  said  act  of  the  Le- 
gislature, and  the  instructions  of  the  presiding  Judge,  which 
they  had  sent  for  and  obtained,  in  reference  thereto,  and  final- 
ly to  abandon  said  grand  jury  room,  and  to  break  up  the  ses- 
sion of  said  body  before  any  definite  action  could  be  had 
upon  that  subject,  as  your  orators  are  informed  and  believe. 

And  your  orators  further  inform  your  Honor,  that  in  the 
year  A.  D.  1796,  the  State  of  Georgia  commenced  to  create 
a  fund  from  the  sales  of  the  State  lands,  and  from  other  re- 
sources of  the  State,  to  be  used  under  the  direction  of  such 
agents  as  the  State  might,  from  time  to  time,  appoint,  or 
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cause  to  be  appointed  for  that  purpose,  in  supporting  an  aca- 
demy or  Seminary  of  learning,  for  the  common  use  and  bene- 
fit of  all  the  people  of  the  said  county  of  Glynn ;  and  that 
for  the  purpose  of  carrying  into  effect  this  design,  and  to 
bring  home  to  all  of  the  children  of  the  county  of  Glynn,  the 
means  of  education  at  the  expense  of  the  State,  by  an  act  of 
the  Legislature  of  the  State  dated  February  21st,  A.  D.  1796« 
George  Purvis,  Richard  Pritchard,  Moses  Burnett,  John  Pil^ 
and  John  Burnett  were  appointed  commissioners  to  lay  out 
the  town  of  Brunswick  into  lots,  and  to  sell  certain  lots  there- 
in belonging  to  the  State — and  among  other  things  the  third 
section  of  the  act  required  in  the  language  following:  that 
^the  monies  arising  from  such  sale  shall  be  applied  to  the 
support  of  an  academy  or  seminary  of  learning,  in  the  coun- 
ty of  Glynn,"  And  by  the  act  of  February  13th,  1797,  the 
commissioners  aforesaid  of  Brunswick  were  authorized  to 
sell  fiye  hundred  acres  of  land  belonging  to  the  said  State, 
and  called  the  commons  of  Brunswick — ^'^which  monies  aris- 
ing from  the  sale  of  said  land  shall  be  applied,  under  the  di- 
rection of  said  commissioners  of  Brunswick,  as  follows,  to 
wit:  one  moiety  thereof  to  the  use  of  the  court  house  and 
jail,  and  the  other  to  the  use  of  the  academy." 

And  your  orators  are  informed  and  believe,  that  from  these 
and  other  sources,  the  State  of  Georgia  furnished  the  funds 
necessary  to  establish,  and  did  establish  and  maintain  an 
academy  for  the  use  and  benefit  of  the  people  of  said  county, 
called  the  Glynn  County  Academy,  and  which  was  superin- 
tended by  officers  of  the  State,  called  commissioners  of  the 
town  of  Brunswick,  and  appointed  by  the  State  for  that  pur- 
pose. 

And  your  orators  further  inform  your  Honor,  that  on  the 
Idth  of  December  A.  D.  1813,  by  an  act  of  the  Legislature, 
William  Page,  Henry  Dubiguon,  Gee  Dupree,  Leighton  Wil- 
son, and  William  Houston  were  appointed  commissioners  of 
the  town  and  commons  of  Brunswick  and  of  Glynn  County 
Academy ;  ^'and  were  fully  authorized  to  sue  and  be  sued. 


512  SUPREME  COURT  OF  OEORGiA. 

Dart  et  al.  vs.  Houston  et  a!. 

and  to  do  all  things  that  may  be  necessary  to  recover  such 
monies  as  may  be  due  for  rent  or  otherwise  to  the  former 
commissioners  of  the  aforesaid  town  and  commons'' — and 
thereafter  by  the  terms  of  said  act,  only  one  quarter  part  of 
the  rents  of  said  commons  were  to  be  appropriated  to  the 
court  house  and  jail  of  said  county — and  the  number  of 
commissioners  as  Trustees  for  said  academy  still  continued 
to  be  five,  and  thereafter  three-fourths  of  the  State  fund  was 
to  be  used  in  maintaining  said  academy  instead  of  one-half 
as  formerly. 

And  your  orators  further  inform  your  Honor,  that  on  the 
18th  day  of  December  A.  D.  1814,  the  Legislature  of  Geor- 
gia, by  an  act  of  that  date,  added  John  Burnett  and  James 
May  to  said  Board  of  Commissioners  of  said  academy,  ma- 
king the  number  seven  instead  of  five,  and  continued  to  said 
board  the  same  coporate  powers  "to  sue  and  be  sued,*'  &c, 
and  authorized  them  to  choose  one  of  their  own  Board  Trea- 
surer, and  required  him  to  give  satisfactory  security,  and  con- 
tinued the  use  of  the  same  proportion  of  the  State  fund,  to 
each  of  the  aforesaid  county  purposes,  to  wit :  three-fourths 
to  the  support  of  the  academy,  and  one-fourth  to  the  court 
house  and  jail. 

And  your  orators  further  inform  your  Honor,  that  by  an 
act  of  the  Legislature,  dated  December  20th,  1817,  entitled 
"An  act  to  alter  the  manner  of  appointing  the  commission- 
ers of  Glynn  and  Mcintosh  counties,"  it  was  enacted  as  fol- 
lows, to  wit:  "That  in  future  the  commissioners  of  the  aca- 
demy of  the  county  of  Glynn  shall  be  elected  by  the  persons 
entitled  to  vote  for  members  of  the  General  Assembly,  and 
be  superintended  by  one  magistrate  and  two  freeholders  of 
the  county ;  and  the  persons  having  the  highest  number  of 
votes  shall  be  duly  elected,  and  they  shall  hold  their  appoint- 
ments for  the  term  of  four  years,  and  until  their  successors 
are  elected."  Other  sections  prescribed  the  time  for  said 
elections,  and  the  term  of  the  office  to  be  four  years,  and  re- 
pealed all  laws  inconsistent  therewith,  and  these  commission- 
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en  were  clothed  with  the  same  corporate  powers  over  said 
State  funds,  that  were  exercised  by  their  predecessors  in  said 
office.  And  the  change  consisted  only  in  the  mode  of  choos- 
ing said  Trustees,  and  in  the  persons,  and  not  in  the  powers, 
daties,  or  rights  of  the  two  sets  of  the  incumbents. 

And  your  orators  further  inform  your  Honor,  that  on  the 
Sd  day  of  December  A.  D.  1821,  and  before  the  said  four 
years  had  expired,  Samuel  Boyd,  Henry  Dubign^n,  James 
Moore,  Isaac  Abrahams  and  John  Gignilliat  were  appointed 
Trustees  of  said  academy,  and  they  and  their  successors  were 
declared  to  be  a  body  corporate,  by  the  name  of  the  Glynn 
County  Academy ;  and  they  were  clothed  with  the  same  pow- 
ers, as  all  the  former  boards  and  with  some  additional  pow- 
ers, to  make  bye-laws,  &c.,  and  their  numbers  were  reduced 
from  seven  to  five,  and  they  were  appointed  by  the  Legisla- 
ture, instead  of  being  chosen  by  the  people,  and  had  authori- 
ty to  fill  vacancies  in  their  Board,  and  like  all  their  predeces- 
sors appointed  by  the  Legislature,  they  held  their  office  for  no 
specified  period  of  time. 

And  your  orators  further  inform  your  Honor,  that  on  the 
32d  day  of  December  A  D.  1823,  the  Legislature  passed  an 
act,  the  first  section  of  which  is  in  the  words  following,  to 
wit :  "That  Robert  Hazlehurst  and  James  Hamilton  Couper 
be,  and  they  are  hereby  appointed,  commissioners  of  the 
Glynn  County  Academy,  in  addition  to  those  already  in  office, 
and  they  are  hereby  authorized  to  appropriate  all  or  any  part 
of  the  money  which  may  be  on  hand  belonging  to  said  aca- 
demy in  the  establishing  of  two  free  schools,  one  m  the  26th 
district,  at  or  about  Wm.  Houston's,  and  one  in  the  27th  dis- 
trict, at  any  place  the  commissioners  may  think  proper,  and 
they  are  authorized  to  employ  one  teacher  for  each  school/' 
By  the  3rd  section  of  said  act,  it  was  enucted,  "That  the  oper- 
ations of  said  Glynn  County  Academy  shall  cease,****  imtil 
the  funds  of  said  Institution  shall  so  increase  as  to  enable  the 
commissioners  to  carry  into  effect  the  above  named  free 
schools,  and  by  a  subsequent  section,  the  Treasurer  of  said 
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Board  of  Trustees  was  required  to  account  to  said  commis- 
sioners for  the  money  on  hand. 

And  your  orators  further  inform  your  Honor,  that  on  the 
21st  day  ot  December  A.  D.  1835,  the  Legislature  passed  an 
act,  the  Preamble  to  which  is  in  the  words  following,  to  wit: 
^^Whereas  there  are  about  nine  hundred  acres  of  commons 
attached  to  the  town  of  Brunswick,  which  is  more  than  ne- 
cessity or  convenience  requires ;  and  whereas  the  academic 
and  poor  school  fund  of  ()ie  county  of  Glynn  is  not  sufficient 
for  the  purposes  of  education  in  said  county ;"  therefore  the 
commissioners  were  authorized  and  required  to  lay  off  into 
lots,  three  hundred  acres  of  the  commons  of  Brunswick,  and 
sell  the  same.  ^That  one-half  of  the  proceeds  of  the  sale  of 
said  lots  should  be  applied  to  the  support  oifree  schools  un- 
der the  direction  of  the  Trustees  of  Glynn  County  Academy^ 
and  the  other  half  to  augment  the  funds  of  said  academy." 
And  that  in  pursuance  of  said  authority,  said  lots  were  sold 
immediately  thereafter,  and  said  Trustees  realized  therefiromy 
as  your  orators  are  informed  and  believe,  about  fourteen  thou- 
sand six  hundred  and  fifty  dollars,  in  the  summer  of  1836. 

And  your  orators  further  inform  your  Honor,  that  from 
December  A.  D.  1823,  to  December  1838,  said  Board  consis- 
ted of  seven  persons  as  aforesaid,  and  that  on  the  31st  day 
of  said  December  A.  D.  1838,  there  was  incorporated  into  a 
Legislative  act,  the  following  words,  to  wit :  **That  Urbanus 
Dart,  Francis  M.  Scarlett,  William  A*  Howard,  Frank  Gage 
and  J.  Bancroft  be,  and  they  are  hereby  added  to  the  Board 
of  Trustees  of  the  academy  of  the  county  of  Glynn,"  there- 
by making  the  number  of  acting  members  twelve  instead  of 
the  former  number. 

And  your  orators  submit  to  your  Honor,  that  as  the  title  of 
said  Act  makes  no  reference  to  this  part  of  said  enactment, 
whether  the  said  enactment  is  not  wholly  void  under  the 
provision  of  the  State  Constitution,  designed  to  restrain  per- 
sons from  practising  firauds  upon  the  Legislature,  the  State, 
and  the  people  ?    And  whether  said  U.  Dart,  and  his  said 
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associates,  have  ever  been  legitimate  members  of  said  Board  ? 
And  your  orators  further  inform  your  Honor,  that  all  of  said 
Dart's  said  associates  so  added  to  said  Board,  have  resigned, 
and  others  have  been  added  in  their  places  by  said  Board, 
without  even  the  form  of  law  for  the  same,  as  your  orators 
are  informed  and  believe. 

And  your  orators  further  inform  your  Honor,  that  during 
the  half  century  or  more  which  has  elapsed  since  the  State 
commenced  the  creation  of  said  fund,  to  be  used  and  expen- 
ded  for  the  common  benefit  of  all  the  children  in  Glynn 
county;  the  State  alone  has  created  the  entire  fund,  that  no 
part  of  the  same  has  been  furnished  from  any  other  source ; 
that  the  State  only  has  appointed  or  caused  to  be  appointed, 
in  the  mode  prescribed  by  law,  all  agents  to  manage  said 
funds ;  that  all  said  agents  have  held  their  said  offices  only 
during  the  pleasure  of  the  State  authorities ;  that  all  the 
powers  of  said  agents  over  said  funds ;  have  been  derived  on- 
ly from  the  State,  to  be  used  not  for  the  benefit  of  themselves, 
but  for  the  benefit  of  the  people  of  Glynn  county ;  that  the 
State  alone  has  prescribed  the  mode  in  which  the  official  ex* 
istence  of  these  agents,  as  such,  may  have  been  perpetuated 
during  the  pleasure  of  the  Legislature ;  that  the  State  has  re- 
moved the  said  agents  at  pleasure  and  appointed  others  in* 
their  stead,  and  changed  from  time  to  time  their  numbers, 
their  powers  and  their  duties,  and  designated  the  different 
public  purposes  to  which  said  monies  should  be  applied  and 
specified  the  different  and  exact  proportions  from  year  to 
year,  in  which  said  appropriations  were  to  be  made,  that  the 
only  party  who  have  been  the  recipients  of  the  States  bounty 
during  said  period,  has  been  the  people  of  Glynn  county; 
the  State  alone  has  given,  the  people  alone  of  said  county 
have  received:  and  that  all  persons,  or  Boards,  denominated 
Trustees,  or  Commissioners  of  the  academy,  of  the  court- 
house and  jail,  or  of  the  poor  children  of  said  county,  have 
been  only  instruments,  or  conduits  in  the  hands  of  the  State, 
through  which  the  bounty  of  the  State  has  flowed  to  the 
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people  of  the  county  of  Glynn  ;  that  said  Trustees  and  com- 
missioners have  never  had  any  interest  in  said  funds,  or  in 
the  manner,  or  purpose  of  their  appropriation,  beyond  that 
which  has  been  common  to  every  citizen  of  Glynn  county  ; 
that  the  only  two  parties  who  are  interested  in  said  funds,  are, 
on  the  one  hand  the  giver,  the  State  of  Georgia,  and  on  the 
other  hand,  the  receiver,  the  people  of  Glsrnn  county ;  that 
said  Trustees  have  not  any  equitable  lien  on  said  funds  for 
any  purpose,  nor  upon  their  said  offices,  as  said  Trustees ;  and 
that  they,  and  their  predecessors,  came  into  office,  as  they 
w«re  removed  from  them,  by  the  will  of  the  Legislature  of 
the  State:  all  of  which  acts,  your  orators  submit, carry  their 
own  construction  with  them,  and  afford  a  contemporaneous 
interpretation  of  the  power  and  purposes  of  the  different  leg- 
islative bodies  of  the  State,  and  of  the  understanding  and 
position  of  the  different  boards  of  said  Trustees,  too  clear  and 
too  well  defied,  to  be  mistaken  by  these  respondents. 

And  your  orators  further  inform  your  Honor,  that  the  State 
of  Georgia  committed  to  the  care  of  said  different  boards  of 
Trustees  and  commissioners,  about  fifteen  hundred  acres  of 
land,  denominated  "commons  of  Brunswick,"  and  all  the 
'*  unappropriated  lots"  of  land  of  the  town  of  Brunswick,  all 
said  lands  being  situate  in  the  town  of  Brunswick,  and  gave 
said  boards  ample  powers  to  protect  the  same,  and  made  it 
their  especial  duty  so  to  do,  and  to  collect  the  rents  and  pro- 
fits of  said  "Brunswick  commons  and  town  lots,"  for  the  use 
of  said  academy  fund;  and  in  the  year  1796,  the  Legisla- 
ture passed  an  act  to  prohibit  persons  from  running  up  said 
lands,  and  to  take  from  the  Executive  of  the  State,  the  power 
to  issue  any  grants  for  the  same,  and  if  issued  to  make  such 
grants  null  and  void,  which  act  is  in  the  words  following: 

"And  whereas,  several  persons  have  at  sundry  times  made 
attempts  to  run  up  the  commons  of  said  towns  of  (Bruns- 
wick and  Frederica,)  but  have  been  as  often  defeated  in  the 
caveat  courts  of  said  county,  by  the  exertions  of  some  of  the 
proprietors  of  the  said  towns  of  Brunswick  and  Frederica, 
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*^  Be  it  eoactedy  that  any  person  or  persons  who  may  attempt 
to  run  up  any  part  of  said  commons  or  towns  of  Brunswick 
or  Frederica,  under  any  pretence  whatsoever,  shall  be  liable 
to  a  fine  of  fire  hundred  dollars,  to  be  recovered  in  the  Su- 
perior Court  of  said  county,  by  the  commissioners,  or  any 
other  person  or  proprietor  of  any  lot  or  lots  in  the  same 
towns,  which  said  money  shall  be  applied,  one  half  \m  the 
use  of  the  academy  and  the  other  to  the  use  of  the  person, 
or  persons  sueing  for  the  same,  and  all  surveys  heretofore 
made,  or  grants  surreptitiously  obtained,  are  hereby  declared 
null  and  void,  and  any  person  or  persons  taking  possession, 
by  virtue  of  any  survey  or  grant  as  aforesaid,  shall  be  liable 
to  the  aforesaid  fine,  to  be  recovered  in  manner  aforesaid." 
And  your  orators  further  inform  your  Honor,  that  in  the  year 
A.  D.  1826,  said  U.  Dart,  for  the  purpose  of  acquiring  a  large 
number  of  said  town  lots  of  Brunswick  to  his  own  use,  and 
to  deprive  the  said  academy  fdnd  of  the  same,  and  in  direct 
violation  of  said  law  of  the  State,  run  up  all  said  academy 
lots  in  said  town  of  Brunswick,  and  as  your  orators  are  in- 
formed and  believe,  by  a  fraudulent  misrepresentation.  Or  con- 
cealment of  the  facts  from  the  Executive  of  the  State,  ob- 
tained grants  of  the  same  to  himself  and  one  William  B. 
Davis;  and  that  they  and  those  claiming  under  them,  have 
pretended  to  own  the  same,  and  have  collected  the  rents  and 
profits  of  said  lots  to  their  own  use;  and  the  said  Dart  now 
claims  to  own  the  following  lots  in  said  town,  so  run  up  as 
aforesaid  by  him,  and  to  collect  the  rents  and  profits  of  the 
same  to  his  own  use  and  benefit,  and  that  he  has  collected 
the  rents  and  profits  of  the  same  to  his  own  use,  during  the 
whole  time  he  has  been  an  acting  Trustee  in  said  Board,  said 
lots  being  about  one  hundred  and  forty,  as  designated  in  said 
Dart's  said  notice,  a  copy  of  which  your  orators  annex  and 
mark  B. 

And  your  orators  further  inform  your  Honor,  that  since 
the  year  A.  D.  1838,  said  U.  Dart  has  been  an  acting  and 
leading' iikember,  as  your  orators  are  informed  and  believe,  of 
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the  said  Board  of  Trustees  of  said  Academy  fund,  and  that 
it  was  made  his  duty,  as  said  Trustee,  to  have  protected  said 
property,  and  to  have  collected  the  rents  and  profits  thereof^ 
for  the  use  of  said  academy  fund,  and  of  the  people  of  Glynn 
county. 

And  your  orators  further  inform  your  Honor,  that  prior  to 
the  year  A.  D.  1837,  the  commissioners  of  said  academy  fund, 
had  sold  seven  hundred  and  eighty-five  acres  of  the  ^com- 
mons of  Brunswick;"  and  that  about  that  time,  Thomas  But- 
ler King,  at  that  time  a  member  of  said  Board  of  Trustees  of 
said  acad.  my  fund,  run  up  and  surveyed  about  seven  hund- 
red and  five  acres  of  said  commons  of  Brunswick,  being  the 
entire  remaining  part  of  said  commons  except  about  ten 
acres,  and  obtained  from  the  Executive  of  the  State,  by  a 
fraudulent  misrepresentation,  or  concealment  of  the  facts,  all 
the  said  land,  as  your  orators  are  informed  and  believe,  for 
his  own  use  and  benefit,  including  in  said  grant,  the  academy 
building  then  standing  thereon,and  which  had  been  erected  by 
said  Trustees,  at  an  expense  to  said  academy  fund,  of  six 
thousand  dollars ;  and  your  orators  are  informed  and  believe^ 
that  at  that  time,  and  for  many  years  before  that  time,  said 
Trustees  had  been  in  possession  and  occupancy  of  said  lands 
and  buildings,  and  had  been  receiving  the  rents  and  profits, 
thereof;  and  that  said  academy  building  had  been  used  and 
occupied  by  the  children  of  the  people  of  Glynn  county,  as 
such;  and  that  said  Trustees  in  disregard  of  their  duly  allow- 
ed said  King  to  take  the  possession  of  the  said  lands,  and  to 
deprive  them  of  the  rents  and  profits  thereof,  and  to  take  pos- 
session of  said  academy  building  and  to  place  his  own  ten- 
ants therein ;  and  that  said  King  immediately  thereafter  sold 
said  academy  building  and  all  said  land,  to  other  parties,  who 
now  claim  the  same  under  his  said  title,  and  that  said  acade- 
my building  is  now  occupied  by  a  private  citizen  aa  hia  own 
property ;  and  that  from  that  time  to  the  time  of  filing  this 
hUl  of  complaint,  the  said  academy  fiiad  has  been  depnved 
of  the  use  of  the  same ;  and  that  b<tfween  the  yeav  of  A.  D. 
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1838  and  1841,  said  Board  of  Trustees  erected  another  aca- 
demy building  out  of  the  same  academy  fund,  at  an  expense 
of  six  to  eight  thousand  dollars,  to  replace  the  one  they  sur- 
rendered to  said  King  as  aforesaid,  in  the  Tillage  of  said 
Brunswick. 

And  your  orators  respectfully  submit  to  your  Honor,  that 
it  was  the  duty  of  said  board  of  Trustees  and  their  success- 
ors in  office  to  have  prevented  said  lands  from  being  so  run 
up  and  surveyed  by  said  Dart  and  said  King,  and  from  being 
so  occupied  by  them ;  and  to  have  filed  their  caveats  before 
the  proper  tribunals  of  the  State,  and  to  have  prevented  both 
said  Dart  and  said  King,  from  obtaining  their  said  grants;  and 
to  have  retained  possession  of  said  lands  and  said  academy 
building  against  said  Dart  and  King,  or  any  person  claiming 
under  either  of  them,  as  it  was  their  duty  to  resist  an  open 
and  avowed  trespasser  upon  said  lands,  or  a  bold  depredator 
upon  the  monies  of  said  academy  fund ;  that  the  terms  of 
said  statute  having  deprived  the  Executive  of  any  power  or 
authority  to  issue  such  grants,  said  grants  were  absolutely 
▼oid,  and  consequently  were  nullities ;  and  that  the  Trustees 
of  said  boards  for  the  time  being  and  their  successors,  have 
been  guilty  of  a  gross  neglect  of  duty  toward  said  property 
and  said  trust  fund,  and  guilty  of  wasting  and  losing  the 
same,  qpd  the  rents  and  profits  thereof,  from  that  time  to  the 
present ;  and  that  they  are  bound,  as  your  orators  insist,  out 
of  their  own  individual  property  to  make  good  to  said  fiind 
the  full  amount  of  principal  and  interest  so  lost  and  wasted 
by  them,  and  each  of  them. 

And  your  orators  further  inform  your  Honor,  that  by  vir- 
tue of  the  laws  of  the  State,  it  was  the  duty  of  the  said  sev- 
eral boards  of  Trustees  since  the  year  A  D.  1883,  to  have 
appropriated  one  moiety  of  said  academy  fund  to  the  support 
of  two  free  schools,  one  of  which  at  or  near  William  Hous- 
ton's, a  populous  neighborhood  about  twelve  miles  from  the 
village  of  Brunswick,  and  the  other  in  some  convenient  part 
ei  district  number  twenty-seven,  in  said  country,  also  a  pop- 
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ulous  part  of  said  county;  but  that  said  old  Boards  of  Trns- 
tees,  have  systematically  disr^arded  the  laws  of  the  State, 
and  the  wishes  of  the  people  of  Glynn  county,  in  this  res- 
pect, and  that  they  have  never  established  or  maintained,  for 
any  considerable  time  any  such  school  near  said  Houston's, 
in  district  number  96,  nor  any  such  school  in  district  number 
27,  except  for  short  periods ;  and  for  the  last  fifteen  yeare,  as 
your  orators  are  informed  and  believe,  no  such  free  school 
has  been  kept  or  maintained  in  either  of  said  districts,  as  re- 
quired by  law,  and  that  in  consequence  thereof,  the  great 
body  of  the  children  of  Glynn  county,  living  out  of  said 
village  of  Brunswick,  have  been  deprived  of  the  benefits  of 
said  school  fund. 

And  your  orators  further  inform  your  Honor,  that  by  the 
Act  of  February  14,  1856,  the  board  of  Trustees  elected  un- 
-der  the  Act  of  February  18,  1854,  are  required  to  erect  suila- 
ble  buildings  for  the  children  of  said  county,  at  or  near  Si 
PauPs  Church,  and  on  the  St  Ilia  neck  in  said  county,  and 
to  elect  a  teacher  or  teachers,  and  cause  them  to  be  paid  out 
of  the  interest  of  said  fund,  after  the  interest  of  the  fund 
created  by  the  Massie  donation  has  become  exhausted  ;*'  md 
that  one-half  of  the  funds  raised  and  paid  over  to  the  Trus- 
tees of  Glynn  County  Academy,  under  the  aforesaid  Act  of 
December  21,  1835,  was  thereby  set  apart  for  the  education 
of  the  poor  children  of  the  county,  the  interest  of  which  is 
to  be  applied  by  said  Trustees,  elected  under  said  Act  of 
1654,  as  aforesaid." 

And  your  orators  further  inform  your  Honor,  that  one 
moiety  of  the  sum  received  from  the  sale  of  said  390  acres 
of  said  town  commons  to  said  academy  fund,  with  the  in- 
terest and  the  dividends  upon  the  stocks  in  which  the  same 
have  been  invested,  will  amount  as  your  orators  are  inform- 
ed and  believe,  to  thirty  thousand  dollars  or  more,  exelu^ve 
of  any  amount  that  may  have  been  paid  out  itecoiding  to 
law,  for  the  support  of  said  two  free  schools  in  said  districts 
numbered  and  27.    And  your  orators  submit  dial  ttie  said 
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Board  of  Trustees  and  the  members  thereof  are  liable,  and 
shoald  be  compelled  to  pay  the  full  amount  of  said  firee 
school  fund  to  your  orators,  to  be  by  your  orators  expended 
according  to  the  provisions  aforesaid  of  said  act  of  February 
14,  1856. 

And  your  orators  are  jfiirther  informed  and  believe,  that  of 
the  funds  received  by  said  board  of  Trustees  as  aforesaid, 
they  now  hold  and  possess  about  twenty  thousand  dollars,  in 
cash  and  stocks,  and  that  the  same  is  deposited  in  the  Plan- 
ters Bank,  Central  Rail  Road  and  Banking  Company,  and 
the  Bank  of  the  State  of  Georgia,  all  situate  in  Savannah  in 
said  State,  and  that  in  addition,  there  is  due  from  said  U. 
Dart  the  balance  of  an  execution  of  about  six  hundred  dollars, 
for  monies  loaned  to  him  from  said  trust  Aind  in  1847,  that 
said  U.  Dart  and  E.  0.  P.  Dart,  with  some  other  parties,  owe 
said  fund  about  two  thousand  dollars,  for  the  balance  of  a 
loan  made  from  said  fund  to  the  Brunswick  Lumber  Com- 
pany in  1840,  of  which  said  Messrs.  Darts  were  members, 
and  personally  liable  for  its  debts,  as  your  orators  are  inform- 
ed and  believe ;  and  that  there  is  due  from  said  Thomas  But- 
ler King,  in  principal  and  interest,  eight  to  ten  hundred  dol- 
lars, for  0373  delivered  to  him  at  Milledgeville,  in  the  year 
A.  D.  1839,  belonging  to  said  fund,  and  not  paid  over  by  him 
to  said  fund. 

And  your  orators  are  informed  and  believe,  that  there  has 
been  taken  out  of  said  fund,  by  Alexander  Scranton,  princi- 
pally in  the  year  1853,  between  fourteen  and  fifteen  hundred 
dollars;  and  as  your  orators  believe  for  about  one  moiety  of 
that  sum,  the  academy  fund  has  received  no  adequate  con- 
sideration ;  and  that  amount  is  due  to  said  fund  accordingly 
from  him. 

And  your  orators  further  inform  your  Honor,  that  said  Act 
of  February,  18th,  1854,  took  effect  from  the  day  of  its  pas- 
sage, and  thereby  removed  the  members  of  the  old  Board  ac- 
cordingly, from  their  said  offices  of  said  Trustees,  on  that 
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di^y;  and  that  oince  their  said  reinoval,  as  aforesaid,  tbfy 
have  expended,  of  said  academy  fund,  ahout  six  thous^iid 
and  two  hundred  do^axs ;  that  four  hundred  itnd  fifty  dol- 
lars of  this  amount  has  been  by  them  paid,  to  retain  six  coun- 
sellors of  the  law,  eminent  for  their  learning  and  ability,  to 
enable  said  pretended  Board  &e  belter  to  resist  the  laws  of 
the  State,  and  the  application  of  the  s^id  funds  of  the  State 
to  the  purposes  and  objects  of,  and  in  the  manner,  designa- 
ted by  the  different  Legislatures  of  the  §tate ;  and^  as  your 
oi:ator8  are  informed  and  believe,  other  large  sums  have  bean 
paid  out  of  said  fund,  for  the  salaries  of  sphooi  teachers,  kept 
for  the  benefit  of  the  children  of  paid  respondents  and  a  few 
other  person^ ;  and  your  orators  respectfully  submit  to  yeur 
Honor,  that  said  respondents  from  their  individual  property, 
are  bound  to  restore  the  said  amount  to  said  funjds,  widi  the 
interest  thereon,  or  its  equivalent  therefor. 

And  your  orators  further  inform  your  Hcmor,  that  all  the 
records  of  said  several  boards  of  trustees  and  commissioners, 
are  lodged  in  the  keeping  of  said  R  C.  P.  Dart,  as  the  ^uctii^g 
Secretary  of  said  pretended  board ;  and  that  your  orators  have 
demanded  the  s^me  and  an  inspection  thereof;  but  that  the 
same  have  been  refused;  and  that  in  consequence  thereof^ 
your  orators  are  not  now  able  to  inform  your  Honor  more 
particularly,  who  constituted  said  boards  at  different  periods 
of  the  same ;  and  cannot,  therefore,  at  this  time,  make  them 
parties  to  this  biU. 

And  your  orators  further  inform  your  Honor,  that  Henry 
Dubignon  is  the  acting  I'reasurer  of  said  pretended  biiard  of 
trustees,  and  has  been  Treasurer  of  all  the  aforesaid  boaids^ 
since  the  year  A«  D.  1816;  that  he  has  exhibited  freely  the 
books  to  your  orators,  of  said  old  boards  of  Trustees  wherein 
the  Treasurer's  accounts  have  been  kept  And  that  your 
orators  have  demanded  of  him  said  academy  frmd,  and  all 
the  funds,  property  and  stocks  of  the  said  fund,  or  belonging 
thereto,  or. making  a  part  of  the  same,  either  under  the  con* 


SAVANNAH,  JUNE  TERM,  1857.  5iS 


Dart  et  al.  ▼«.  Houtton  «t  aL 


trol  of  himself,  as  said  Treasurer,  or  of  the  said  old  board. 
And  said  Dubignon  has  informed  your  orators,  that  he  is  de* 
sirous  of  surrendering  the  same  to  your  orators,  and  believer 
it  to  be  his  duty,  and  the  duty  of  the  old  board  to  obey  the 
laws  of  the  State,  till  they  are  adjudged  to  be  void  by  the 
Courts  of  the  State ;  but  that  he  is  restrained  from  so  surren-^ 
daring  said  academy  funds,  by  the  order  and  direction  of  the 
said  old  board  of  Trustees ;  and  that  therefore  he  desires  the 
order  and  authority  of  this  Court  for  so  doing,  and  for  his 
protection  and  security,  and  to  place  the  said  funds  under  the 
order  and  protection  of  said  Court  to  be  by  your  Honor  dis* 
posed  of  according  to  the  final  adjudication  of  said  Court 

And  your  orators  are  further  informed,  and  believe,  that 
since  the  said  18th  day  of  February,  A.  D.  1854,  at  some 
time,  said  William  A«  Couper,  Thomas  Bourke,  and  F.  M* 
Scarlett  have  resigned  their  said  offices,  as  said  Trustees  in 
said  old  board,  and  that  their  places  have  been  filled  by  the 
election  by  said  pretended  board,  of  J.  H.  Couper,  Alexander 
McDougald  and  Robert  Hazlehurst,  Jr.,  in  said  county  and 
State  \  and  that  said  three  last  named  persons  have  acted  a» 
members  thereof,  and  participated  in  the  expenditure  and  par- 
tial waste  of  the  aforesaid  six  thousand  two  hundred 
dollars,  since  their  said  election.  And  your  orators  are  fur- 
ther informed  and  believe,  that  said  J.  H.  Couper  was  one 
member  of  said  board  of  Trustees  at  the  time  said  King  took 
^d  lands  and  said  academy  building  from  the  control  of 
said  board  of  Trustees  aforesaid,  and  remained  au  acting; 
member  of  said  board  many  years  thereafter,  but  for  the  rea- 
sons before  stated,  they  are  not  able  to  give  the  dates,  nor  the* 
naoies  of  his  said  associates. 

And  your  orators  had  well  hoped  that  the  said  members 
of  the  said  old  board  of  Trustees  aforesaid,  would  have  com- 
plied with  your  orators'  reasonable  requests,  and  with  their 
own  duty  in  the  premises,  and  yielded  that  obedience  and 
respect  which  are  due  to  the  laws  of  the  State,  and  to  the 
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administration  of  justice  in  the  Courts  of  the  State,  and  would 
have  raistained  from  the  demoralizing  example  of  resisting 
ihe  enactments  of  the  same  authority  that  gave  them  their 
^fficiail  (existence,  and  of  usurping  the  power  delegated  only 
to  the  Judiciary  of  the  State,  of  pronouncing  legislative  acts 
to  be  null  and  void. 

But  so  it  is,  may  it  please  your  Honor,  the  said  respon- 
dents conspiring  and  confederating  with  divers  persons  un- 
known to  your  orators,  but  whom,  when  discovered,  your 
orators  pray  may  be  made  parties  to  this  bill,  with  apt  words 
to  charge  them,  absolutely  refuse  to  comply  with  your  ora- 
tors' reasonable  requests,  and  to  comply  with  the  said  laws 
of  the  State,  and  refuse  to  surrender  up  the  books,  property, 
papers,  records,  lands,  monies  and  stocks  in  their  possession, 
and  under  their  control,  belonging  to  said  academy  fund,  and 
to  account  to  your  orators  for  the  monies  and  property  which 
bave  been  by  them  expended  and  wasted,  as  aforesaid,  or 
any  part  of  the  same;  or  to  cease  to  act,  as  said  board  of 
Trustees,  or  to  cease  to  claim  possession  of  said  academy 
building,  or  to  control  said  academy  funds,  and  insist  upon 
going  on  with  their  illegal  acts,  and  the  waste  and  expendi- 
ture of  said  academy  funds ;  all  of  which  said  acts  and  do- 
ings are  contrary  to  equity  and  good  conscience,  and  tend  to 
the  wrong  and  injury  of  your  orators  and  of  the  citizens  of 
said  county  of  Glynn  in  the  premises.  In  consideration 
whereof,  and  for  as  much  as  your  orators  can  only  have 
adequate  relief  in  the  premises  in  a  Court  of  Equity,  wheie 
matters  of  this  nature  are  properly  cognizable  and  retrieva- 
ble— To  the  end  therefore,  that  the  said  Urbanus  Dart,  E.  C. 
P.  Dart,  Alexander  Scranton,  Thomas  Bourke,  Henry  Dubig- 
non,  Wm.  A.  Couper,  H.  F.  Grant,  D.  H.  B.  Troup,  Wm.  Gig- 
nilliat,  F,  M.  Scarlett,  Alexander  McDonald,  Hazlehurst  Jr., 
J.  H.  Couper  and  Thomas  Butler  King;  aud  also  thc^  Plan- 
ners Bank,  the  Central  Rail  Road  ^nd  Banking  Company,  and 
the  Bank  of  the  State  of  Georgia,  and  their  confederates  and 
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associates,  when  discovered,  may,  upon  their  several  and 
respective  corporal  oaths,  to  the  best  and  utmost  of  their  ser- 
eral  and  respective  knowledge,  remembrance,  information 
and  belief,  full,  true,  direct  and  perfect  answer  make,  to  all 
and  singular  the  matters  aforesaid,  and  that  as  fully  and  par- 
ticularly as  if  the  same  were  here  repeated,  and  they  and 
every  one  of  them  distinctly  interrogated  thereto;  and  that  an 
account  may  be  taken  of  all  the  said  Trust  property,  and  of 
the  funds  which  have,  or  but  for  the  default  and  neglect  of 
the  said  respondents,  might  have,  been  received  by  them,  or 
by  any  other  person  or  persons,  by  their  orders  or  the  order 
of  either  of  them ;  and  also  an  account  of  their  application 
thereof,  and  that  the  said  respondents  may  respectfully  be 
decreed  to  pay  what  shall  appear  to  be  due  from  them  upon 
such  account,  and  that  said  respondents  may  be  removed  in 
fact,  as  they  have  been  in  law,  from  being  and  acting  as  said 
Trustees,  and  that  in  the  meantime,  some  proper  person  may 
be  appointed  by  your  Honor  to  receive  and  collect  the  said 
Trust  estate  and  effects,  and  that  the  said  respondents  may 
be  restramed  and  enjoined  by  the  order  of  this  Court,  from 
any  further  interference  with  the  said  Academy  Trust  fund, 
or  the  academy  building ;  and  that  said  Banks  may  be  res- 
trained and  enjoyed  from  paying  out  any  of  said  trust  funds^ 
or  from  disposing  of  or  transferring  any  of  the  same,  except 
by  the  order  of  tho  court ;  and  that  your  orators  may  have 
such  other  and  further  relief  as  the  nature  and  justice  of  the 
case  may  require.  May  it  please  your  Honor,  to  grant  unto 
your  orators  the  writ  of  injunction  to  be  directed  to  the  said 
respondents,  enjoining  them  and  each  of  them  from  interfere 
ing  in  any  manner  with  said  trust  fund  of  said  Glynn  County 
Academy,  or  with  said  academy  building,  and  requiring 
them  and  each  of  them  to  surrender  the  records  and  books 
of  said  Board  of  Trustees  into  the  hands  of  the  said  Coiirty 
and  also  enjoining  said  Banks  from  paying  out  any  part  of 
said  funds,  or  using  the  same,  or  transferring  any  of  the  said 
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Stock  belonging  to  said  academy  fund,  except  by  the  order  of 
this  Court,  and  also  the  \trrit  of  subpcBna  to  be  directed  to 
each  of  said  respondents  commanding  them,  upon  a  day 
named  therein,  and  under  a  certain  penalty,  to  appear  before 
this  Honorable  court,  to  answer  this  bill  of  complaint ;  and 
to  perform  and  abide  by  such  order  and  decree  as  to  your 
Honor  shall  seem  meet    And  your  orators  will  ever  pray. 

A.  G.  JEWETT, 
WRIGHT  &  SAVAGE, 
Solicitors  of  Compkdnania, 

"You,  James  Houston,  a  Trustee  of  Glynn  County  Acad- 
emy, in  hehalf  of  the  Trustees  of  said  Glynn  County  Acade- 
my, complainants  in  said  bill,  do  solemnly  swear  that  the 
facts  stated  in  the  bill  are  just  aud  true  to  the  hest  of  your 

knowledge  and  belie£ 

JAMES  HOUSTON. 

Sworn  to  hefore  me  this  20th  day  of  May,  1856. 
Fbakcis  M.  Scarlbtt,  J.  L  C.  O.  C. 

A'f  Ghahbus,  May  SOtii^  1856. 
Bead  and  Sanctioned. 
Let  the  writ  of  injunction  issue,  as  prayed  for,  in  the  strat 
of  thirty  thousand  dollars. 

A.  E.  COCHRAN, 

Judge  Superior  Court ,  B.  C, 

fiXHTBIT  A. 

Eleelion  of  Trustees  for  Glynn  County  Academy  by  the 
grand  jury  for  April  term,  1855,  and  on  counting  out  the  rbte 
tbe  following  is  the  result: 

No.  1.  F.  M.  Seavletl,  15.  No.  fi.  H.  F.  Grant,  15.  Na 
a  W.  A.  CovpaTy  15.  Na  4.  ThMiias  Bourk#,  15.  Na  & 
R  Dybigaon,  1&    No.  6«  S.  M.  TimmoiM,  1&    No^  7.  & 
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M.  Burnett,  14.  No.  a  J.  W.  Moore,  la  Na  9.  J.  M. 
TisoB,  Id.  No.  10.  James  Houston,  13.  Wm.  Qignilliat,  1* 
K  C.  R  Dart,  2.  A.  Dart,  2.  F.  D.  Scarlett,  1.  Dr. 
Tronp,  1. 

A  tnie  statement  of  the  Poll. 

HUGH  FRAZER  GRANT,  Foreman. 

The  undersigned  protest  against  the  Election  of  Trustees 
for  the  Glynn  County  Academy  under  the  Act  of  the  Legisla- 
ture at  its  last  session,  as  being  unconstitutional 

^  HUGH  FRAZER  GRANT, 
*  U.  DART, 
WM.  ANDLEY  COUPER, 
THOS.  FULLER  HAZZARD,  M.   D. 

ALEX.  McDonald, 

SILAS  W.  TAYLOR. 

A  True  Copy  of  the  Record. 

w?//e9/-J.  W.  Mmes,  Clerk  S.  C.  O.  C. 

EXHIBIT  B. 

iVa/jcer-^AU  peiBOns  are  forbid  trespassiDg  in  any  mantier 
wliaterrer  on  the  following  lots  of  land  in  the  Town  of  Bnios* 
wick,  Ga.,  as  laid  out  and  designated  in  a  plan  of  said  Town, 
by  Greorge  R.  Baldwin,  Ciyil  Engineer,  in  the  year  1887. 
Water  Lots  Nos.  6, 1, 8,  9, 10, 14, 19,  dS,  94,  and  Bay  lots 

Noi.  6^  7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  17,  18, 19,  20^  M» 
and  Town  lots  No&  57,  58,  59,  60,  61,  63,  64,  65,  69»  70,  71, 
79^.9^  118^  119^  134,  185,  136^  137,  188,  139, 140,  141,  142, 
148)  149)  IdOy  151,  159^  179, 185, 186, 187, 188^  189, 190^  191, 
IM^  198,  908,  271,  ^2^  275, 278,  284, 888, 2M)  287, 202|  298^ 
294,  295,  296,  297,  298,  301,  302,  303,  331,  332;  333,  ^W^ 
346)  947,  867,  308,  369,  370,  3Tl,  377,878,879,380,881, 
899y404)4M^408,  412,  415,  416,  4t7,  418,  419^  490,  4011) 
127,  428,  431,  462,  463,  464,  465,  466,  467,  468,  469)  47% 
471)477,478,479,  480,  481,  512,  513,  514,  517,  518,  519, 
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520,  521,  527,  528,  529,  530,  531.  The  law  will  be  rigidly 
enforced  against  all  trespassers,  whenever  such  trespassers 
can  be  indentified. 

URBANUS  DART,  Trustee. 
April  the  30th,  1856. 


To  this  bill  defendants  demurred.  The  Court  overruled 
the  demurrer,  and  defendants  excepted  on  the  following 
grounds : 

1st.  That  the  Court  erred  in  overruling  the  special  demur- 
rer of  the  defendants  to  the  bill  of  complaint 

2d.  That  the  Court  erred  in  not  dismissing  the  bill  of  com- 
plainants, upon  the  grounds  taken  by  the  demurrer  of  de- 
fendanta 

3d.  That  the  Court  erred  in  deciding  that  the  Act  of  the 
General  Assembly  of  the  State  of  Georgia,  approved  18th  of 
February,  1854,  with  reference  to  the  Glynn  County  Acade- 
my, was  not  violative  of  private  right,  but  was  constitutionaL 

4th.  That  the  Court  erred  in  deciding  that  the  Glynn  Coun- 
ty Academy  was  a  public  corporation. 

5th.  Thatfthe  Court  erred  in  deciding  that  the  Trustees  of 
Glynn  County  Academy,  under  the  original  charts,  had  no 
vested  beneficial  interest  in  the  fund,  but  only  a  naked  pow- 
er which  the^State  could  resume  at  pleasure. 

6th.  That  the  Court  erred  in  deciding  that  the  Trustees 
chosen  by  the  grand  jury  of  the  county  of  Glyim,  were  ever 
duly  organized. 

7th.  That  the  Court  erred  in  deciding  that  the  comfdain- ' 
.  antsnot  being  a  majority  of  the  Trustees  had  a  right  to  fll^ 
their  bill  claiming  to  have  the  whole  fond  turned  over  to 
them. 

.  8th.  That  his  Honor  erred  in  deciding  that  the  yM>mplaiw> 
ants  had  not  a  remedy  at  law  adequate  to  M  theit  ri^tB  m 
the  premises. 
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Law,  Bartow  &  Lovell;  Ward,  Owens  &  Jones;  for 
plaintiff  in  error. 

A.  6.  Jewett;  Wright  &   Savage,    for  defendants  in 
error. 


By  the  Court — McDonald,  J.  delivering  the  opinion. 

It  is  necessary  in  the  outset,  to  consider  whether  the  ^Trus- 
tees oi  the  Glynn  County  Academy,"  be  a  corporation  of  the 
class,  which  constitutes  a  contract  between  the  State  Gov* 
emment  and  the  corporators,  within  the  meaning  of  thai 
clause  of  the  Federal  Constitution  which  inhibits  a  State 
from  passing  a  law  impairing  the  obligation  of  contractsi 

The  great  and  leading  case  which  brings  the  grant  of  a  char- 
ter or  an  act  of  mcorporation  of  any  sort,  within  the  protec- 
tion of  the  Constitution  of  the  United  States,  as  a  contract,  in 
the  case  of  the  Dartmouth  College  vs.  Woodward^  4.  fVhea^ 
tofiy  518.  That  judgment  has  become  the  laxr  of  the  land,  irre- 
pealable  by  Congress,  and  irreversible,  except  by  the  tribunal 
which  pronounced  it.  It  is  therefore,  a  controlling  authority 
in  this  case.  The  college,  whose  charter  was  the  subject  of 
discussion  in  that  case,  was  endowed  by  private  donations* 
With  the  statement  of  this  simple  fact,  we  shall  proceed,  at 
once,  to  principles  conceded  or  established  in  the  adjudica- 
tion of  that  case,  applicable  to  the  case  before  us.  The  Chief 
Justice,  in  delivering  the  opinion  of  the  Court  remarked  that 
^if  the  act  of  incorporation  be  the  grant  of  political  power> 
if  it  create  a  civil  institution  to  be  employed  in  the  adminis- 
tration of  the  government,  or  \f  the  funds  qf  the  CoUege  ie 
public  property f  or  if  the  State  of  New  Hampshire,  as  a  gov- 
emmenty  be  alone  interested  in  the  transactions,  the  subfeet 
is  one  in  which  the  L^slaturo  of  the  State  may  act,  accord* 
ing  to  its  own  judgment,  unrestrained  by  any  limitation  of 
its  power  imposed  by  the  Constitution  of  the  United  Statesi'' 
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4.  Wheat.  639,  630.  After  reriewingthe  most  essential  palts 
of  the  charter,  he  says :  ^  it  is  apparent  that  the  funds  of  the 
college  consisted  entirely  of  private  donations"  lb.  632. 
His  conclusion  was,  that  it  was  an  eleemosynary,  and  as  far 
as  respected  its  funds,  a  private  corporation.  lb.  633-4.  The 
argument  of  the  Court  admits  that  education  is  an  object  of 
national  concern,  and  a  proper  subject  of  legisltttioit  The 
Chief  Justice  in  speaking  of  Dartmouth  College  asks,  ''where 
then  can  be  derived  the  idea  that  it  has  become  a  public 
institution,  and  its  trustees,  public  officers,  exercising  powers 
confclrred  by  the  public,  for  public  objects  ?  Not  from  die 
source  whence  its  funds  were  drawn ;  for  its  foundation  is 
merely  private  and  eleemosynary."  lb.  635.  It  is  said  again; 
tbat'Hhe  character  of  civil  institutions  does  not  grow  out  of 
their  incorporation,  but  otit  of  the  manner  in  which  they  are 
farmed  and  the  objects  for  which  they  are  created.  The 
right  to  change  them  is  not  founded  on  their  beihg  incorpo- 
raled,  but  on  their  being  the  instrudvents  of  the  government, 
<»eaoed  for  its  pilirposes."  lb.  6S8.  Justice  Wasbil%ton 
lAsices  the  right  of  government  and  viiiitation  in  piivate  ceiu 
poratsons  for  charity,  on  tlie  property  in  the  laade-wfaidh  c&e 
fimnder  assigned  to  support  the  charity.  i&  666.  Jiidge' 
Story  goes  one  step  further,  and  says:  ^if  the  charter  wenrt> 
pnredenatioin,  when  the  graat  was  comjdete  and  aecemM 
by  the  grantees,  it  involved'  a  conttect,  tiiat  the  graatoes'riiAiM 
hold,  and  the  grantor  should  net  ve*aisnitie  the  grant^tis  mimii 
aeif  it  had  been  foianded  on  the  most  vahnMe  consideKtmi^ 
/k  684.  For  the  reasons  assigned  by  the  variotu*  Jvdgetf' 
who  ddtvered  opinioiis  at  length,  a  majoriiy  of  the*  Codr^ 
o^miled  the  judgment  of  the  Stole  Ootttt  of  N«^  Huitf!^ 
abiTe  sustaining  the  several  acts  of  the'Legistfttniv  oPttM 
Stale  amendatory  of  the  charter  of  the  coUsge;  Jodg^Sak 
val  dissented,  but  he  wrotd  out  no  opimoa  TUeiMmiMis' 
of  the  Court  who  concurred  in  the  judgment  of  leeeieal^dli' 
liM  agree  in  the  reasoas  fot  thit  judgsaent^  and 'these  teassfll 


SAVANNAH,  JUNE  TERM,  1857.  531 

Dart  et  at  Tt.  Houaton  et  al. 

inyolved  very  impoitant  principles ;  bnt  it  may  be  safely, 
averred,  we  think,  that  the  controlling  reason  with  a  majority 
of  the  Court  was,  that  the  college  was  endowed  by  privale 
donations,  and  that  the  charter  having  been  granted  in  con- 
sideration of  such  donations,  it  had  all  the  requisites  of  a 
contract,  and  was  protected  against  Legislative  interference 
on  the  part  of  the  State,  by  the  Constitution  oi  the  United 
Statea  We  feel  warranted  in  saying,  that  if  the  governmeni 
had  been  the  founder  of  the  college,  the  decision  would  have 
been  otherwisa  At  any  rate,  the  case  is  not  an  authority  thai 
die  Legislature  of  a  State  has  no  control  of  an  eleemosynary 
institution,  where  it  is  the  sole  contributor  of  the  fund  which 
supports  it,  and  creates  a  corporation  for  the  purpose,  simply 
of  carrying  out  its  objects.  The  question  as  presented  in  the 
Dartmouth  College  case  was  considered  a  most  important 
and  delicate  one^  and  the  opinions  delivered  by  the  differa&t 
Judges,  show  that  it  was  not  without  embarrassment  A 
charter  had  been  granted  by  the  King  of  England,  and  at 
the  time  of  the  grant,  it  was  well  known  to  the  parties  who 
received  the  charter,  that  it  was  subject  to  be  modified,  amende 
ed  or  annulled,  at  the  pleasure  of  the  sovereign  power  of  the 
Kingdom.  The  Court,  with  deference  be  it  spoken,  may 
have  experienced  some  difSculty  in  arriving  at  the  concilia 
sion,  that  the  law  of  the  land,  which  recogniaed  this  strongi 
but  perhaps  necessary  power,  of  nK>dification  or  repeal^  did 
not  enter  into  the  contract  and  form  a  part  of  it  If  it  did, 
a  mmte  change  of  the  sovereign  power  could  have  no  eieet 
Bp<Ni,  the  contraety  but  it  reanained  as  it  was,  with  all  its  ex% 
preas  slipulatioas,  and  subject  to  all  its  implied  conditions^ 
and  among  them  this  power  of  control 

We  will  now  traoe  the  history  of  the  dynn  County  Aca- 
demy^  investigsite  its  rights  under  the  several  Acts  of  the 
Oen^al  Assembly,  on  which  it,  or  the  defendants  for  it^claim 
tteo^on  from  legislative  contioL 

The  54th  chmse  of  the  Coostitutien  of  February  1777# 
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declares  that  ^schools  shall  be  erected  in  each  county,  and 
supported  at  the  general  expense  of  the  State,  as  the  L^s- 
lature  shall  hereafter  point  out''     Waikins*  Dig,  15. 

The  14th  section  of  the  Act  for  the  more  full  and  complete 
establishment  of  a  public  seat  of  learning  in  this  State,  de- 
clares that  all  public  schools  instituted  or  to  be  supported  by 
funds  or  public  monies,  in  this  State,  shall  be  considered  as 
parts  or  members  of  the  University,  and  shall  be  under  the 
foregoing  rules  and  regulations, (being  those  prescribed  for  the 
University.)  Cobb  1086.  Those  rules  and  regulations  show 
that  the  action  of  the  Board  of  Visitors  and  the  Board  of 
Trustees,  was  to  be  submitted  to  the  supervision  of  the  (Gen- 
eral Assembly.  The  first  appropriation  for  an  academy  in 
the  County  of  Glynn  was  made  by  the  Act  of  1st  February, 
1 788.  Commissioners  were  appointed  for  the  town  of  Bruns- 
wick who  were  authorized  to  survey  the  town,  and  to  sell  all 
or  any  of  the  vacant  lots  in  said  town,  except  such  as  were 
reserved  for  public  use,  and  the  monies  arising  from  the  sale, 
were  to  be  applied  to  the  building  and  support  of  an  acade- 
my in  said  town,  and  to  no  other  purpose  whatever. .  Wat* 
Mns  Dig.  381.  The  Constitution  of  1789,  is  silent  on  the 
subject  of  education,  but  it  gives  to  the  Legislature  powor  to 
make  all  laws  and  ordinances  which  they  ^ali  deem  neces- 
sary and  proper  for  the  good  of  the  State,  which  diall  not  be 
repugnant  to  the  Constitution. 

In  1796,  the  Legislature  passed  an  Act,  pretty  much  the 
same  as  the  Act  of  1788,  making  provision  for  the  snppoit 
of  an  academy  or  seminary  of  learning,  in  the  County  of 
Glynn.  Wat.  Dig.  598.  In  1797,  the  Lc^lature  made  far- 
ther provision  for  said  academy.  lb.  669.  In  1813,  the 
Legislature  enacted  that  the  Commissioners  of  the  town  and 
commons  of  Brunswick,  should  be  Commissioners  of  die 
ocademy,  and  appointed  Commissioners.  Zromar't  2%.  S77. 
In  1814,  the  Legislature  again  appointed  Cornmismonels  and 
authorized  them  to  sue,  and  subjected  them  to  suit.    Ik  978. 
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In  1817,  the  Legislature  passed  an  Act  providing  for  ttre 
election  of  Commissioners  of  Glynn  County  Academy,  de- 
claring their  term  of  senrice,  and  pointing  out  the  mode  oi 
filling  vacancies.    lb.  19.    In  1821,  an  Act  was  passed  to 
incorporate  Glynn  County  Academy,  and  five  Trustees  were 
appointed,  and  invested  with  all  manner  of  property  then  be* 
lolling  to  the  said  institution,  or  which  might  thereafter  be 
conveyed  or  transferred  to  them,  to  have  and  to  hold  the 
same  for  the  proper  use,  benefit  and  behoof  of  the  said  aca- 
demy.   Daw,  Comp,  6.     In  1823,  two  Commissioners^  in  ad- 
dition to  those  abeady  in  office,  were  appointed  for  said  aca- 
demy,   lb.  17.    In  1829,  the  Inferior  Court  of  Glynn  Coun- 
ty, was  authorized  and  empowered   to   sell  the  academy 
building  in  said  county,  and  to  apply  the  proceeds  of  the 
sale  to  the  education  of  poor  children  in  said  county,  and 
for  other  county  purposes.     In  1838,  five  additional  Trustees 
were  added  to  the  Board  by  an  Act  of  the  Legislature.    ^Scis 
of  1838,  j9.  7.    At  the  same  session,  the  Brunswick  Academy 
was  incoporated,  and  the  act  to  authorize  the  Trustees  of  the 
Glynn   County  Academy  to  establish  free  schools  in  said 
county  was  repealed,    ^cis  of  1838,  p.  11.    Without  look- 
ing further  into  the  Legislation  on  tliis  subject,  prior  to  the 
year  1854,  we  will  briefly  remark  of  the  Act  of  February  of 
that  year,  that  it  changes  the  mode  of  electing  Trustees,  and 
requires  the  then  existing  Board  of  Trustees  to  turn  over  to 
the  Trustees  appointed  under  that  act,  all  the  books,  build- 
ings, papers,  lands  and  money  belonging  to  the  academy 
fund. 

By  the  Constitution  of  1777,  schools  erected  in  the  several 
counties  were  to  be  supported  at  the  general  expense  of  the 
Stata  The  University  was  established  in  1785,  and  the  act 
establishing  it,  made  all  public  schools  instituted,  or  to  be 
supported  by  the  State,  members  of  the  University,  and  sub- 
ject to  the  same  rules  and  regulations,  which  placed  them 
under  the  control  of  the  Greneral  Assembly.     In  1788,  the 
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first  appropriation  was  made  for  the  erection  and  support  of 
an  academy  in  the  county  of  Glynn,  and  its  endowment 
proceeded  from  the  State  exclusively.  The  L^islature  nsu- 
sdly  constituted  new  Commissioners  for  that  academy,  widi- 
out  reference  to  former  appointments.  This  was  its  practice 
down  to  the  time  of  the  incoporation  of  certain  persons  as 
Trustees  of  Glynn  County  Academy,  and  by  that  very  act, 
it  displaced  Commissioners  chosen  under  the  provisions  of  a 
prior  statute,  and  which  Commissioners  had  been  previously 
authorized  to  sue  and  had  been  subjected  to  suit  By  the 
act  of  incorporation,  it  does  not  appear  that  donations  had 
been  made  to  the  academy  by  private  individuals,  and  when 
it  invested  the  Trustees  with  all  the  property,  &c.  belonging 
to  the  institution,  it  invested  them  with  the  property  only 
which  had  been  contributed  by  the  State.  The  act  authorized 
the  Trustees  to  accept  donations,  &c.  for  the  academy,  but  it 
is  alleged  in  the  bill,  that  its  funds  and  property  consist  of 
those  exclusively  appropriated  by  the  Legislature  to  its  use. 
It  IB  therefore  not  an  institution  protected  by  the  Constitu- 
tion of  the  United  States,  against  the  Legislation  of  tbeStatCL 
4.  Wheat  629-30.  But  after  the  act  of  incorporation,  the 
Legislature  continued,  as  before,  to  exercise  the  power  of  con- 
trol over  the  government  of  the  academy.  It  appointed^ 
first,  two  additional  Commissioners,  who  acted  with  the  Board 
as  Trustees,  increasing  their  number  to  seven,  and  after- 
wards appointed  five  other  Trustees,  and  repealed  the  act  in 
which  the  two  were  appointed.  It  is  insisted  that  this  last 
act  is  unconstitutional.  But  it  is  immaterial  to  the  present 
enquiry,  whether  that  be  so  or  not  The  question  is  as  to 
the  legislative  control  claimed  and  exercised  over  the  govern- 
ment of  the  academy.  It  was  exeicised,  and  its  act  was  ac- 
quiesced in,  and  the  new  members  of  die  Board,  claiming 
title  under  legislative  appointment,  subsequent  to  die  aeC  of 
incorporation,  which  fixed  the  number  of  Trustees  at  fire 
had,  of  .coarse,  a  controlling  power  over  the  affldrs  of  the  in- 
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fltitatioii,  the  two  appointed  under  the  Act  of  1883  continu- 
mg  to  act  after  the  repeal  of  the  law.  If  the  act  of  1854  is 
^nnconi^tutiona],  the  acts  increasing  the  number  of  Tnis- 
laes  are  equally  so,  (unless  passed  at  the  instance  of  the  Trus- 
tees, which  does  not  appear,)  and  if  the  Academy  had  been 
founded  on  private  donations  and  incorporated  in  considera- 
tion thereof,  these  last  named  acts  would  have  fallen  within 
ihe  decision  of  the  Dartmouth  College  case,  and  a<icording  to 
the  judgment  there  rendered,  would  have  been  void.  But  the 
fends  of  the  Academy  are  public  property,  and  the  Legisla- 
ture was  not,  therefore,  restricted  by  any  limitation  of  State 
power  in  the  Federal  Constitution,  from  passing  the  Act  of 
1854. 

The  opinion  of  Justice  Story,  goes  farther.  He  insists  that 
a  charter  incorporating  an  eleemosynary  institution,  whether 
it  be  founded  on  public  or  private  donation,  is  a  contract 
witbfin  the  meaning  of  the  Constitution  of  the  United  States, 
on  the  ground  that  all  corporate  franchises  are  legal  estates, 
that  they  are  powers  coupled  with  an  interest,  and  that  the 
eorporators  have  vested  rights  in  their  charter  as  corpora- 
tors. Story  on  Con.  §  1 392.  In  th  e  case  of  ^Uen  vs.  McKean, 
he  maintained  the  same  doctrine,  and  when  he  referred  to 
the  Dartmouth  CoUoge  case  to  support  it,  he  referred  to  that 
part  of  it  which  contained  his  own  reasons  for  concurring  in 
the  judgment  pronounced  by  the  Chief  Justice,  and  in  which 
leasons.  Justice  Livingston  alone  agreed  with  him.  In  the 
Coiuts  of  the  United  States,  that  decision  cannot  be  consider- 
ed as  authority,  until  it  becomes  an  established  principle  that  a 
single  associate  Justice  of  the  Supreme  Court,  presiding  alone, 
in  his  own  Circuit,  may  over-rule  a  decision  of  the  Supreme 
Court  We  cannot  recognize  it  as  authority  here.  We  think 
the  decision  of  the  Supreme  Court  goes  far  enough,  on  reasons 
eoneuired  in  by  the  majority  of  the  Court,  and  it  is  not  quite 
certain  Uiat  a  period  may  not  arrive,  when  there  shall  be 
eause  of  regret  that  that  Court  placed  a  construction  on  the 
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constitutional  power  of  the  States  which  restricts  them  from 
repealing  or  modifying  acts  of  incorporation  of  any  sort  pass- 
ed by  them.  The  Supreme  Court  itself  declared  that  it  was 
more  than  possible,  that  the  preservation  of  rights  of  ttw 
description  then  under  consideration  (corporate  rights)  was 
not  particularly  in  the  view  of  the  framers  of  the  Constitu- 
tion, when  the  clause  under  consideration  was  introduced 
into  that  instrument  A  construction  of  the  Conslitutimi  was 
asked  which  would  restrict  a  State  in  the  exercise  of  a  sove- 
reign power — a  power  to  control  a  body  of  its  own  creatmi 
in  the  exercise  of  fnnctions  and  the  enjoyment  of  privileges 
granted  to  it  for  the  promotion  of  local,  but  of  public  inter- 
ests. Before  such  a  construction  was  given  to  it,  it  ought  to 
have  been  justified,  we  are  disposed  to  believe,  palpably  by 
the  letter  and  intent  of  the  Constitution.  There  was  no  gtedU 
er  danger  here,  where  all  the  constituent  parts  of  the  Legis- 
lative power  are  mediately  or  immediately  representatives  of 
the  people,  than  in  England,  where  only  one  of  its  component 
parts  is  chosen  by  the  people,  that  the  Legislature  would  vio- 
late the  rights  of  private  property  by  the  repeal  or  modifica- 
tion of  one  of  its  acts,  granting  a  charter;  or  that  it  would 
interfere,  in  any  manner,  therewith,  except  when  the  public 
interest  required  it,  and  except,  also,  upon  ample  secufily 
against  injury  to  private  property,  which  had  been  conveyed 
under  the  charter  to  the  corporation,  or  accumulated  by  it 
As  evidence  of  this,  it  has  become  the  practice  in  many  of 
the  States  for  the  L^islatures,  in  granting  chartei8,to  reserve 
the  power  to  alter  or  repeal  them  at  pleasure,  thus  putting 
them  on  the  footing  they  were  before  the  decision  of  the 
Supreme  Court,  and  in  no  case  has  this  power  been  exoicisody 
within  our  knowledge,  to  the  detriment  of  private  inta^ests. 
In  every  case  in  which  it  has  been  exercised,  it  has  been 
done  with  great  caution,  and  in  no  inatanee,  except  in 
where  the  misconduct  of  the  corporation  has  made  it 
sary  to  the  public  safety. 
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But  oono^ding'ludge  Story's  opinion  to  be  tbe  lafw  of  the 
land,  the^  Ih^  act  of  1854,  was  eimstitutiociaL  If  the  fire 
Trustees  appointed  by  the  act  of  incorporation  of  182 1,  ac 
qaieseed  ni  the  subsequent  appointment,  by  the  Legislature, 
of  additional  Trustees,  solely  from  an  impression  of  the  con- 
sliMittonal  powers  of  the  L^slatnre  thus  to  interfere,  and  it 
had  no  sudi  power,  this  acquiesenoe  amounts  to  nothing,  and 
did  not  affirm  a  void  act  From  the  bill  before  us  we  can 
lafiHr  nothing  on  the  subject,  as  nothing  is  arerred.  From 
the  acta  of  Mie  Legislature  it  does  not  appear  that  the  increase 
ef  the  number  of  Trostees  was  petitioned  for  by  the  existing 
Boaid,  bat  it  seems  to  have  been  the  vokintary  action  of  the  Le- 
gislatuie,  exercising,  as  before,  its  right  to  numage  and  coFntrol 
this  Academy  aocoiding  to  its  o4m  discretion.  The  new 
Tnifltees  constitute  a  majority  of  the  Board,  and  if  their  ap- 
pointment was  Toid  all  their  acts  are  void,  and  among  theiv 
aels  *mpat  of  eouisa  have  been  the  vote  filling  oi  vacancies  in 
the  BoanL  But  one  of  the  original  members  of  the  Boaxd 
of  Trustees  is  now  a  Trustee,  the  rest  are  all  new  Trustees, 
holding  their  position  either,  (according  to  the  premises)  by 
an  u&consti.tjitional  legislative  i^poimment,  or  by  the  elec- 
tion of  a^body,  a  majority  of  whom  were  incapable,  because 
they  held  tbeir  offices  by  an  unconstitutional  s^pointment 
This  was  the  coodition  of  things  when  the  Act  of  1854  was 
pasasd.  Of  the  l^al  constitutional  corporation,  there  was, 
aa  .bttfora  lemarked,  but  a  single  Trustee,  and  he  of  course, 
incapaUie  of  holding  an  election,  or  of  pedbrming  any  other 
corporate  act  The  corporation  was  then  defiiact,  and  iaca* 
pable  of  self«Msuscitalion*  The  Legislatttie  atone  oould  re- 
vise it,  and  it  could  jevive  ituponits  ownplap,airi  dimot  the 
nede.of  a  new  organisation.  Bat  we:dD  not  put  the  ^eeia^ 
i«ii  upon  this  viow  of  .the  case.  .We  Ihink  that  the  Aetaf 
lan  .ddbd  notenale  acorpocatioii  of  the  class  that  is  proles 
ted  fio^i  ;I^igialatim  intetferance:  Ynf  die  .Conslitutifn  ef  the 
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The  second  ground  of  demuner  is,  tbax  theBoead  of  Tfw- 
tees  chosen  under  die  Act  of  1854,  never  legally  o^BUiiaedr 

Thisgtound  isanswered  by  the  allegations  in  date  bill, which 
cannot  be  controverted  in  this  demunec  Ten  TmstesB  wess 
elected  by  the  grand  jury  under  the  Act  of  18M^  Foiur  of 
them  refttsed  to  accept  the  appointment,  but  the  other  SUE  met 
and  organized,  engaged  a  teacher  and  took  chai^  of  the 
Academy  building.  The  six,  being  a  majcHity  of  the  ten, 
performed  these  acts.  Without  pausing  to  enqoiie  whether 
the  Board  of  Trustees  consisted  propedy  of  tan,  it  is  quits 
sufficient  to  say  that  the  Legislature  considered  and  recogni- 
sed the  six  as  a  competont  Board,  by  directing  the  Treasnrer 
to  pay  teachers  employed  by  them — refisnring  to  them  as  the 
Board  elected  under  the  Act  of  1854.    .dZe/t  t^  '56,  S89. 

We  will,  however  remark,  that  the  title  of  die  Act  <tf  laes, 
under  which  two  Trustees  were  added  to  the  Board  is,  ^  An 
act  to  authorise  the  Commissioners  of  Olynn  Academy  la  ee* 
tablished  free  schools  in  said  county."  It  has  no  vrfetence 
to  the  appointment  of  Trustees.  The  Aet  of  1888,  which 
appoints  five  additional  Trustees,  is  subject  to  the  same  ob- 
jeotioiu  Bnt  the  Board  elected  by  the  grand  jury  having 
been  lecoguiaed  by  the  Legislature  as  a  legal  Board,  is  snfi- 
eioit  to  establish  the  number  which  should  constitate  it  with- 
out deciding  upon  former  legislation  in  refesence  thereta 

The  third  ground  of  exoqition  is  on  the  point  made  in  the 
demuner,  that  the  Tmsteescanonlyactby  anugotiiy  ofthe 
whole  number,  and  it  does  not  appear  that  &  majority  have 
given  their  sanction  to  the  filing  of  the  bUL 

It  is  true  that  less  than  a  mqority  of  a  board  of  Trustees 
cannot  do  a  eoipotato  act  unless  the  charter  declaies  other* 
wise,  bm  it  is  also  true  that  when  a  soit  is  brou^t  in  the 
name  ti  a  oorpcHale  body,  it  is  to  be  piesumed  to  be  auflier- 
iaed  by  the  body.  If  the  suit  be  in  the  naaMS  «if  memben 
of  a  eoqporale  body,  and  ihey  are  less  than  amafoiity,  itcaa* 
not  be  the  suit  of  the  corporation,  unless  the  act  eieslitig  k 
authorise  a  less  number  than  a  majority  to  soe.as  the  corpo- 
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mtion.  There  is  no  such  authority  in  this  act  of  incorponu 
lion,  and  the  rait  being  by  fire,  when  the  board  of  Trustees 
eonsists  of  ten,  the  suit  cannot  be  rastained  by  them  as  the 
suit  of  the  corporation.  Upon  the  charges  in  the  bill,  how- 
e?er,  they  may  proceed  with  their  suit  in  their  individual 
names,  as  citizens  of  the  county  of  Olynn,  and  in  behalf  of 
the  rest  of  the  citizens  of  Glynn  county,  by  amending  their 
bill,  so  as  to  conform  to  this  decision.  The  cemplainants,  as 
die  bin  will  stand,  can  have  no  higher  claim  to  the  posses- 
sion of  the  property  and  funds  of  the  Academy,  than  other 
citizens  of  Glynn  county,  but  as  ceatui  que  tnutSf  they  can 
hare  an  account  of  the  property  and  funds  in  which  every 
citizen  of  Glynn  county  has  an  interest,  from  those  who  have 
them  in  hand  and  have  assumed,  whether  rightfully  or  wrong- 
fully, to  manage  and  control  them.  They  can  ask  a  decree 
in  regard  to  the  matters  charged  in  the  bill,  and  the  funds 
may  be  secured,  and  the  Court  by  its  decree  can  compel  their 
application  to  the  objects  for  which  they  were  given. 

In  regard  to  the  fourth  and  last  ground,  to-wit:  That  a 
guo  warranto^  being  a  proper  and  sufficient  remedy  for  com- 
plainants. Equity  has  no  jurisdiction,  it  is  sufficient  to  remark, 
that  Ae  government  is  not  moving  in  this  matter,  and  has  not 
ordered  an  information  to  be  filed  against  the  defendants ; 
that  a  quo  warranto  tries  the  right  only,  and  gives  no  relief 
for  breach  of  trust ;  that  defendants  are  bound  to  answer  to 
the  grave  charges  made  against  them  of  breach  of  trust;  and 
there  can  be  no  difficulty  in  settling  the  right  before  a  Court 
of  Chancery. 

Judgment  affirmed. 
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No.  I. — Johnson  &  Sloan,  plaintiffs  in  error,  vs.  Thomas  H. 

Clarke,  defendant  in  error. 

[1.]  If  evidence  be  taken  by  commission,  the  case  in  which  it  is  taken  need  not 
be  stated  in  the  caption  to  the  answers,  if  it  be  stated  in  the  heading  of  the 
interrogatories,  and  is  set  forth  in  the  commission,  and  all  attached  together, 
are  enveloped  and  sent  by  mail. 

[2.]  If  a  contract  is  to  be  construed  otherwise  than  literally  expressed,  there 
must  be  something  apparent  in  the  evidence  to  justify  the  Court  in  so  inter- 
preting  it. 

X3.]  Party  making  a  special  contract  must  comply  with  it.  He  cannot  volunta- 
rily abandon  it  against  the  consent  of  the  opposite  party,  and  recover  on  a 
common  count,  ordinarily. 

Assumpsit  in  Dougherty  Superior  Court  Tried  before 
Allen,  Judge,  May  Term,  1857. 

This  action  was  brought  by  Johnson  &  Sloan,  attorneys  at 
law,  against  Thomas  H.  Clarke,  to  recover  the  sum  of  two 
hundred  dollars  on  the  following  contract,  viz : 
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^9^0.  By  the  25th  of  December  next,  I  promise  to  pay 
Johnson  &  Sloan,  or  bearer,  fifty  doUajrs,  value  receireA 

January  14th,  1854.  THOMAS  H.  CLARKE.** 

Whereas,  Thomas  H.  Clarke,  is  about  to  commence  a  suit 
in  Muscogee  Superior  Court  for  the  recovery  of  certain  ne- 
groes of  and  from  M.  N.  Clarke, ^and  whereas  said  Thomas 
has  retained  said  Johnson  &.  Sloan  in  said  case :  Now  the 
said  Thomas  in  the  the  event  of  recovering,  agrees  to  pay 
said  Johnson  &  Sloan  one  hundred  and  fifty  dollars,  in  addi- 
tion to  the  sum  specified  in  the  above  note. 

January  14th,  1854.  THOMAS  H.  CLARKR 

Under  this  agreement,  Johnson  &  Sloan  instituted  an  ac- 
tion of  trover  against  M.  N.  Clarke  for  said  negroes,  some- 
time in  the  year  1854:  Pending  this  suit  about  the  1st  of 
January,  1855,  Thomas  H.  Clarke  and  his  grand-mother,  Mrs. 
Hinton,  came  up  to  Columbus,  and  by  some  means  got  pos- 
session of  the  negroes  suod  for,  and  took  them  off,  down  to 
Dougherty  county,  where  they  resided,  and  have  held  posses- 
sion of  them  ever  since.  At  December  Term,  1855,  the  ac* 
tion  of  trover  was  dismissed,  and  Johnson  &  Sloan  claimed 
from  defendant  the  sum  of  two  hundred  dollars ;  this  he  re- 
fused to  pay,  and  they  bring  their  suit 

Plaintiffs  counsel  requested  the  presiding  Judge  to  charge 
the  jury,  that  if  they  believed  from  the  evidence  that  plain- 
iith  instituted  the  action  of  trover  for  the  defendant  in  pursu- 
ance of  the  contract,  and  rendered  the  usual  service  in  the 
bringing  and  preparation  of  the  case  for  trial;  and  that  pend- 
ing the  action,  the  defendant  took  the  law  into  his  own  hands 
and  got  possession  of  the  negroei^  tortiously  or  otherwise, 
plaintiffs  were  not  bound  further  to  prosecute  the  action,  and 
were  entitled  to  recover  in  this  c^e  for.  the  value  of  their 
services,  and,  that  if  they  so  believe,  they  must  find  for  plain- 
tiffs, whatever  the  evid^noe  shows  their  services  to  have  be^i 
worth ;  which  charge  the  Court  declined  to  give,  but  on  the 
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contrary,  charged  the  jury,  that  to  entitle  the  platntifi  to  re- 
cover more  than  the  note  for  fifty  dollars,  it  was  incumbent 
on  them  to  prove  a  compliance  on  their  part  with  the  terms 
of  contract;  that  is,  to  show  a  recovery  in  the  action,  or  that 
they  were  prevented  from  a  recovery  by  the  act  of  the  de- 
fendant,  the  plaintiff  in  the  trover  suit  That  the  tak^g  of 
the  negroes  from  the  defendant  in  the  trover  action,  was  not 
such  an  act  as  prevented  the  plaintifi's  from  prosecuting  the 
action  to  a  recovery ;  that  the  plaintiff  in  the  trover  action 
might  have  been  entitled  to  hire,  and  if  he  instructed  his  at- 
torneys to  prosecute  the  action  for  hire,  and  they  disobeyed 
the  instructions  and  dismissed  the  action,  they  are  not  enti- 
tled to  recover,  except  upon  the  fifty  dollar  note. 

The  jury  returned  a  verdict  for  the  plaintiff's  for  the  sum 
of  fifty  dollars;  and  counsel  for  plaintifi's  except 

1st  Because  the  Court  rejected  the  depositions  of  M.  N. 
Clarke  and  W.  S.  Clarke. 

Sd.  Because  the  Court  refused  to  charge,  as  requested  by 
plaintiff's  counsel. 

Sd.  Because  the  charge  given  to  the  jury  was  erroneous 
and  contrary  to  law. 

Strozubk  &  Sui^uoHTEB,  lor  plaintifis  in  error. 

W.  E.  Smith  ;  and  R.  F.  Lton,  for  defendant  in  error. 

By  the  Court, — ^McDonald,  J.  delivering  the  opinion. 

On  the  trial  of  this  cause  in  the  Court  below,  the  plaintiffs 
counsel  offered  in  evidence  the  depositions  of  Michael  N. 
Clarke  and  William  Scott  Clarke,  taken  by  comm  ission.  They 
were  objected  to  by  defendants  counsel,  on  the  ground  that 
the  case  was  not  stated  at  the  heading  of  the  answers. 

[1.]  The  case  was  stated  correctly  at  the  head  of  the  in- 
terrogatories and  in  the  body  of  the  commission,  and  the 
interrogatories,  commission,  and  depositions,  were  attached 
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together  and  sent  by  mail  under  cover  of  an  envelope,  on 
which  the  case  was  prqperly  stated.  The  Court  rejected  the 
evidenca  We  think  the  Court  erred  in  ruling  them  out. 
There  was  sufficient  evidence  that  the  depositions  were  the 
identical  answers  given  under  the  authority  of  the  commis- 
sion, to  the  interrogatories  to  which  they  were  attached. 

[2.]  In  regard  to  the  other  points  in  this  case,  we  will  re* 
mark  that  an  important  point  of  the  evidence  introduced  on 
the  trial  before  the  Court  below,  is  not  in  the  record  before 
lis,  to-wit:  the  exemplification  of  the  action  of  trover  brought 
by  Thomas  H.  Claike  vs.  Michael  N.  Clarke*  It  was  for  the 
institution  and  prosecution  of  this  suit,  that  the  contract  sued 
on  was  made.  The  contract  is  contained  in  two  instruments, 
one  for  the  payment  of  fifty  dollars  absolutely,  and  the  other 
for  the  payment  of  one  hundred  and  fifty  dollars,  condition* 
ally.  The  latter  instrument  recites  that  Thomas  H.  Clarke 
is  about  to  commence  a  suit,  "/or  the  recovery  qf  certain 
mgroesJ*  Nothing  is  said  about  the  hire.  The  instrument 
says  further,  that  in  the  event  of  recovering,  the  said  Thomas 
agrees  to  pay  said  Johnson  &  Sloan  one  hundred  and  fifty 
dollars.  Now,  there  can  be  no  doubt,  that,  if  the  cause  had 
been  tried  and  the  plaintiff  had  recovered,  the  negroes,  but, 
for  some  cause,  the  jury  had  given  no  hire,  the  plaintiff  in 
this  case  action  would  have,  been  entitled  to  the  hundred  and 
fifty  dollars ;  such  are  the  words  of  the  contract  If  the  con- 
tract is  to  be  extended  beyond  its  words,  there  must  be  some- 
thing to  justify  the  Court  in  so  construing  it  It  does, not  ap- 
pear in  the  proceedings  as  exhibited  in  this  record,  that,  at 
the  time  of  the  institution  of  the  suit,  the  plaintiff  intended 
to  suo  for  hire  His  affidavit  to  hold  the  defendant  to  bail  is 
not  before  us.  He  cannot  therefore  say  that  he  claimed  hire. 
Ml*.  'Williams,  who  gives  evidence  of  the  affidavit,  says  noth- 
ing of  th^'  value  of  the  hire  claimed. 

Thfiiplaiatiff  in  the  action  of  trover,  directed  his  attorneys, 
the  plaintifisijhere,  to  make  the  defendant  pay  for  the  hire  if 
they  eouldhi:-  He  did  not  seem  to  claim  it     The  exemplifica- 
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tion  of  the  trover  suit,  is  not  before  us  to  enable  us  to  deter 
mine,  whether  the  suit  was  brought  for  the  hire,  as  well  as 
for  the  negroes.  If  it  was  so  brought,  it  iss  evidence  of  the 
interpretation  which  the  plaintiffs  put  upon  their  own  con- 
tract, and  would  perhaps  have  required  of  us  to  construe  it 
in  the  same  way,  m  the  hire  is  usually  sued  for,  when  ne- 
groes are. 

There  are  peculiar  circumstances  in  this  case,  which  may 
have  induced  the  plaintiff  to  forbear  to  claim  it  And,  on 
the  whole,  it  may  be  safest  to  consider  that  the  parties  ex- 
pressed their  contract  as  they  intended,  and  tliat  the  desire  of 
the  party  was  to  recover  the  negroes.  The  plaintifCs  in  this 
action  was  bound  to  execute  their  contract,  and  was  not  bound 
by  the  instructions  of  their  client  if  they  went  beyond  the 
requisitions  of  the  contract 

[3.]  From  the  evidence  in  this  cause,  if  the  plaintiffs  were 
entitled  to  recover  at  all,  they  must  have  recovered  on  their 
contract,  and  not  on  a  quantum  meruit^  or  quantum  vale- 
bant. They  voluntarily  abandoned  the  suit,  and  if  they  did 
that  contrary  to  their  contract,  they  are  not  entitled  to  recover 
at  all,  the  other  party  having  derived  no  benefit  from  their 
services. 

The  Court  below  having  erred  in  rejecting  the  evidence  of 
the  witnesses  Clark,  and  not  having  charged  the  law  of  this 
contract  as  we  constnie  it  from  the  evidence  in  this  record, 
his  judgment  must  be  reversed. 

Judgment  reversed. 


No.  8. — Randal  S.  Jordan,  plaintiff  in  error,  vs.  The  Statb 

OF  Georoia,  defendant  in  error. 


[1.]  In  an  indictment  for  the  murder  of  a  slave,  it  is  not  necessary  to  aver  that 
the  slave  was  not  in  a  state  of  insurrection  at  the  time,  nor  that  the  death  did 
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not  happen  by  accident,  in  giving  the  slave  moderate  covreetion.    Sucli  mat- 
ter  must  come  in  as  a  defence. 

[2.1  When  a  new  county  is  formed  from  an  old  one,  and  before  its  ibrmation  a 
crime  was  committed  on  the  territory  taken  from  the  old  county,  the  indict- 
ment i»  conreot  if  it  charge  that  the  oflTence  was  committed  in  that  portioa  of 
the  old  county  which  was  taken  to  form  the  new  one. 

[3.]  Motion  to  quash  an  indictment  and  motion  for  a  verdict  of  ac<|«iltal  be- 
cause  of  alleged  defects  in  the  indictment  are  in  the  nature  of  a  demurrer, 
which  must  be  filed  by  way  of  demurrer  on  arraignment  and  before  plea  plead- 
«4. 

[4.]  Presiding  Judge  is  the  trior  of  the  competency  of  jurors,  and  his  judg- 
ment in  regard  to  the  competency,  will  be  seldom  interfered  with. 

[S.]  It  is  not  sufficient  to  disqualify  a  person  as  a  juror  to  prove  that  he  was 
boWi  without  the  United  States.  It  must  be  shown  that  he  has  not  been  natural- 
ised, which  may  be  done  by  his  own  oath,  or  by  any  competent  evidence  the 
the  party  may  he  able  to  produce* 

[S»}  It  is  no  ground  for  a  new  trial  that  the  panel  of  the  jury  p«t  on  l3ie  pdaoner 
does  not  number  forty-eight,  it  he  does  object  at  the  time  the  panel  i»  put  on 
him. 

[7.]  On  the  indictment  of  a  manager  or  overseer  for  the  murder  of  a  slave,  that 
the  owner  fm-nished  him  with  the  instmment  with  which  tlie  kUUng  wav  e^ 
fected,  is  no  evidence. 

» 

[8.]  That  the  prisoner  struck  the  father  of  the  girl  beaten,  to  prevent  fais  oon- 
ing  to  her  aid  or  relief,  when  in  a  dying  condition,  is  admissible  as  evidence  of 
malice  against  the  girL 

[9.]  The  finding  of  the  accused  gtfflty  ot  masislanghter  on  an  todfctment  for 
murder,  is  an  acquittal  of  the  charge  of  murder,  and  if  the  Goprt.be*of '  vpte- 
ion  that  the  findihg  was  wrong,  and  ought  to  have  been  for  murder,  It  evnnot 
grant  a  new  trial. 

[10.]  The  Act  of  1799,  to  carry  into  ^fiect  the  12th  section  of  the  4th  article  of 
the  Constitution,  is  not  repealed  by  the  penal  otfde  or  1IS83. 

[11.]  If  on  an  indictment  for  murder  the  jnry  find  the  aecAiied  gidtlhy  df  n«i- 
slanghter,  it  is  an  acquittal  as  to  the  charge  of  murder,  and  if  the  GDutt  be- 
McTe  him  to  be  |(uiltgr  of  murder,  it  cannot  grant  a  new  triaL 

Indictment  for  murder  in  Dougherty  Superior  Court  Tri- 
ed before  Judge  Ax-lsk,  June  Term,  1857. 

Randal  S.  Jordan  was  indicted  for  the  murder  of  a  n^^ 
girl  named  Mariah,  the  property  of  John  IL  Dawson. 

Prisoner's  counsel  moved  to  quash  the  indictment,  on  the 
ground  that  it  was  not  alleged,  that  the  slave  was  not  in  a  state 
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of  revolt,  or  the  killing  did  not  happen  trtiile  inflfdtingr  tntfd- 
erate  covf<H)Cion. 
The  Codrt  OTenuled  the  motion,  and  prisoner  excepted. 

After  reading  the  inHctfnenty  and  before  any  testimony  was 
ifttrodnced,  prisoner's  counsel  moved  for  a  verdict  of  not  guil- 
ty, on  the  grounds  that  the  indictment  showed  that  the  crime 
was  commJFtted  in  the  County  of  Baker  ;  and  did  not  charge 
that  the  kitting  did  not  take  place  while  there  was  an  insur- 
rection or  revolt,  or  that  the  death  did  not  happen  by  accident 
in  ^ving  such  slave  moderate  correction. 

The  Court  overruled  the  motion  and  prisoner  excepted. 

«  In  making  up  the  jury,  prisoner's  counsel  moved  to  put 
John  S.  Moreman  upon  triors,  and  to  be  allowed  to  prove 
that  said  juror  had  formed  and  expressed  fixed  opinions,  and 
proposed  to  iatroduce  the  juror  himself,  to  prove  that  fioust,  and 
to  ask  hifli  if  he  Imd  not  formed  and  expressed  a  fixed  opin- 
ion. Counsel  stating  that  the  juror  himself  was  the  oi!dy 
person  by  whom  they  could  prove  the  fiu^t,  within  dieir  kbow- 
ledge. 

The  Ck)urt  refused  the  motion,  and  put  the  ju)?or  upon  the 
}»i8dBery  and  his  eownsel  excepted. 

The  prisoner  put  Robert  Bears  upon  triors,  and  with  the 
consent  of  the  State,  asked  him,  if  he  was  not  a  partner  of 
John  H.  Dawson,  the  proseeutor,  and  if  he  had  not  had  fre- 
quent conversations  with  him  and  others,  and  if  frot»  these 
conversations  he  had  not  formed  an  opinion  which  he  now 
entertained?  to  all  of  which  he  answered  in  the  affirmative. 
The  cotlhsel  fbr  the  State  then  asked  him  if  he  would  tiot  be 
goverji^d  entirely  hf  fhe  evidence  and  find  a  verdict  accord- 
ingly ?  Td  which  qfttcstion  counsel  for  prisoner  objected,  and 
the  Cdtirt  overruled  the  objection,  and  the  juror  answered 
that  he  wotri  A  FriirtanePs  counsel  then  asked  him  if  it  Would 
nottafee  a  greater  attiotint  of  evidence  to  remove  lliat  opin- 
ion fHste*  if  he  hftd  heatd  Hothiiig  about  the  IQi&tter  ?    Re 
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replied,  that  perha[)s  it  might  Prisoner's  counsel  objected 
to  his  being  put  upon  prisoner,  the  Court  overruled  the  ob- 
jection, and  held  the  juror  competent,  and  prisoner  ^Dcepted"^ 

James  Harletij  a  juror,  being  called,  was  asked  by  prison- 
er's counsel  (before  the  oath  prescribed  by  Act  of  1856,  was 
administered  to  him)  if  he  was  not  bom  without  the  limits  of 
the  United  States  ?  To  which  he  replied  that  he  was ;  coun- 
sel for  the  State  asked  him,  if  he  had  not  been  naturalized, 
and  exercised  the  rights  of  a  citizen  ?  To  which  question 
prisoner  objected.  The  Court  overruled  the  objection,  and 
the  juror  answered  that  he  had,  upon  which  the  Court  pro- 
nounced him  competent,  and  he  was  put  upon  the  prisoner 
and  challenged,  and  prisoner  excepted. 

There  were  but  forty-seven  jurors  put  upon  prisoner  in  the 
last  panel,  the  prisoner  not  knowing  it  until  afterwards,  when 
the  name  ot  John  Rutland,  one  of  the  forty-eight  was  called^ 
and  he  failed  to  answer,  and  was  not  in  the  Court-House  at 
the  time  the  panel  was  put  on  prisoner.  He  was  sent  for^ 
and  being  brought  in,  was  asked  if  he  was  put  upon  prison- 
er with  the  other  forty-seven ;  he  replied  that  he  was  not 
Prisoner  objected  to  the  array  on  this  ground.  The  Court 
overruled  the  objection,  and  the  juror  was  put  upon  prisoner, 
but  disqualified  himself  on  the  question  as  to  partiality,  and 
prisoner  excepted. 

The  jury  being  made  up,  the  following  evidence  was  sub- 
mitted on  the  part  of  the  State. 

JiUm  71  Mallard,  testified,  that  he  knew  a  negro  girl  by 
the  name  of  Mariah,  the  property  of  John  H.  Dawson,  and 
was  present  at  her  death  on  the  2dd  July,  1653,  in  then  Ba- 
ker, now  Dougherty  oounty.  Defendant  was  overaeeing  for 
Dawson  on  the  plantation  of  Dawson  &  Collier  at  the  tima 
Mariah  was  taken  and  brought  to  witness  by  another  negio 
girl^  and  he  gave  her  up  to  Jordan,  who  took  her  and  whip- 
ped :her  some  time  with  a  strap;  thougbl  Jordan  was  exciledi 
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and  after  he  had  whipped  her  a  while,  called  to  him  to  stop ; 
don't  know  whether  he  heard  or  not ;  he  continued  whipping 
her  awhile  longer,  and  then  let  her  np.  She  had  been  drop- 
ping peas  and  had  a  vessel  to  drop  from,  and  after  he  let  her 
up,  she  went  towards  the  vessel,  and,  as  she  went  defendant 
continued  to  strap  her,  following  after  her  as  she  went  to- 
wards the  corn,  and  directly,  witness  heard  some  of  the  ne- 
groes who  were  working  in  the  field  hollow  out ;  "  Mr.  Jor- 
dan has  killed  Mariah.''  When  witness  came  up  to  her, 
she  was  dying,  or  had  fainted,  and  had  a  white  froth  on  her 
lips.  Jordan  remarked,  that  he  thought  she  was  "possom- 
ing."  Witness  said  he  thought  not  Jordan  then  sent  after 
Dr.  Dickinson,  and  made  a  negro  boy  take  Mariah  to  the  house. 
When  she  arrived  there,  if  not  dead,  she  could  not  breathe 
as  far  as  witness  could  see.  They  put  mustard  to  her  wrists 
and  ankles,  and  witness  started  home  and  met  Dr.  Postell, 
who  had  been  sent  for.  Witness  returned  with  him  and  when 
he  reached  the  house,  the  girl  wa^  perfectly  dead.  Witness 
had  been  gone  only  a  few  minutes,  not  more  than  five  or  ten ; 
thinks  it  was  not  more  than  fifteen  minutes  from  the  time 
they  left  the  field.  The  whipping  took  place  in  the  field. 
Witness  was  some  five  steps  ofi"  when  Jordan  began  to  whip 
the  girl,  not  more  than  ten  steps.  The  girl  was  not  confined ; 
Jordan  had  her  down  on  the  ground ;  he  would  push  her 
down.  The  strap  was  a  leather  one,  very  thick ;  commen- 
cing at  the  butt  three  ply,  and  after  eight  or  ten  inches  two 
ply,  and  then  one  ply;  the  strap  had  a  leather  handle;  was 
made  of  sole  leather;  cannot  say  how  thick.  Jordan  held 
her  sometime  in  one  position  and  then  in  another,  whipping 
her  sooMtime  in  one  place  and  then  in  another.  Does  not 
know  how  old  she  was ;  she  was  not  twenty  years  oki;  large 
enough  to  plow ;  was  about  half  grown.  Witness  dionght 
he  called  to  Jordan  loud  enough  for  him  to  hear ;  he  spoke 
low,  because  he  did  not  want  the  negroes  to  hear  him.  Jor- 
dan would  sometimes  ttirn  bar  on  her  all  fours ;  sometimes 
on  her  belly ;  som^^BMS  had  her  head  down,  and  sometimes 
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up ;  don't  know  how  long  b^  was  whipping  her ;  it  may  te^e 
been  half  aB  hour,  probably  Bot  so  long.  He  bad  her  bead 
eonfiaed  at  one  tiaie ;  does  not  reoolleet  his  phuiing  h^  head 
between  his  legs.  When  he  had  her  head  under  his  ksees, 
he  held  on  to  her  clothes.  When  he  let  her  up  she  appeared 
atiUeny  as  if  «he  would  not  do  what  she  was  told ;  she  sl«g« 
gered  a  litde  as  she  went  off  Jordan  strapped  her  sometines 
on  her  back  and  sometimes  on  her  hips.  The  girl  was  twen- 
ty or  forty  yards  off  when  witness  came  up.  Jordan  was 
walking  beside  another  negro,  who  appeared  determined  to  go 
where  the  girl  was  lying,  and  appeared  to  be  atletl^ng  to  keep 
him  oft ;  thinks  he  struck  the  negro  boy  with  his  strap ;  the 
boy  was  named  Spencer.  Does  not  know  what  he  struck 
him  for;  the  boy  had  disobeyed  J<»rdan'e  orders^  and  was 
trying  to  come  where  the  girl  was  lying.  Spencer  was  the 
girl's  father  as  witness  thinks.  Mariah  was  lying  down  when 
witness  saw  Jordan  with  Spencer.  The  straps  could  be  heatd 
by  witness;  he  cannot  say  bow  long  it  was  after  the  atftp- 
ping  commenced  before  he  heard  the  cry  that  ^Mariah  was 
dead."  Spencer  was  not  working  far  from  ^ere  the  -glri 
was,  and  wh^n  witness  got  up  there,  he  was  tip  very  de^ 
Cannot  say  how  many  licks  Jordan  gave  her.  WittMM  was 
excited  and  might  not  make  a  ooneet  Estimate,  but  fbinks 
there  was  between  four  hundred  and  a  thouisand  TlifaMtip 
made  a  great  deal  of  none,  but  caniiDt  say  how  hatfdtfMqr 
weie,tas  tbey  ususUy  make  a  great  noises  The  girl  MmM 
tfy  be  suffering  gf^t  pain.  Does  not  tbiiik  it  wna  aia  ima 
fipom  the  lime  the  whipping  beg^m,  till  she  ^bd  Whfla 
abewtaa  carried  and  deliverad  to  Joidan^sbe  eeeatad  to  be 
wdiL  Wimesa  had  not  whipped  her  whsle  in  Mm  passaisian. 
Grasi^JBMiMiuriL^Cansot  say  how  ttiaiaiy  lasbee  w«pa  a- 
ffioled;  there  was  nothing  exxmotHjUGtf  kf  the  wity  fha  gkl 
wa^  held,  as  flir  as  witness  saw.  There  was  noihii^  unwa- 
al  in  the  way  riieaetod  when  riie  was  wbippad'V  vtaeikvAe 
weM' off  sbe  looked  aalteaortb^wUdend^ordetettDiMd-aot 
tedorwhat  she  was ^eid.    Jordan. aeantd»l<to  wIihms wisa 
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keeameup/thatshe  was  playing  possum.  Does  not  know 
ham  long  Jordan  had  been  there ;  he  had  been  there  but  a 
ahflvt  time^  Thinks  he  has  seen  Mr.  Collier  one  of  the  part* 
aeiB  with  the  sMip.  Does  not  know  that  it  is  a  common 
tfaiBgto  use  siteh  things.  He  never  saw  but  one  before. 
TbBjr  are  used  to  keep  from  drawing  blood  like  a  cowhide ; 
never  used  one  Thinks  a  pei^on  using  one  might  hurt  a 
negro  worse  than  he  had  any  idea  of. 

Me^Basamined  hy  Siaie. — ^The  dif^rence  between  the  straps 
commonly  used,  and  the  one  Jordan  used  is,  that  his  was 
moeh  heavier.  It  happened  about  11  o'clock  in  the  morn- 
ing; it  was  very  warm.  Com  was  growing  in  the  field,  and 
it  wns  as  high  as  witness'  head ;  this  fact  made  the  field  mnoh 
more  oppressive  and  hot  Witness  did  not  say  he  saw  that 
atntp  in  Mt.  Collier's  hands,  but  one  like  it  It  was  frequent- 
ly carried  by  him  at  his  saddle. 

jRt^Estandntd  by  Drftnee. — It  is  not  the  habit  of  the  coun- 
try where  an  overseer  is  placed  upon  a  plantation  for  the  own- 
er to  leave  the  whip  upon  the  place,  and  the  overseer  gener- 
ally has  the  whip  that  is  giv^n  to  him,  and  if  his  employer 
hod  a  prtK&rence  would  use  it  Thinks  he  saw  the  strap 
which  Jordan  bad  in  Mr.  Collier's  hand  or  at  his  saddle. 

9e-ExMuwBd  by  SMe^^^ls  not  an  overseer  now,  but  was 
at  the  time  of  this  occurrence. 

Jtgain  by  Drfence. — ^Was  overseeing  at  the  time  on  the 
plantation  of  Col.  Lawton.  Does  not  know  the  extent  of  the 
girl's  e^thaustion  at  the  thne  she  was  brought  in.  She  was 
linyught  in  as  a  runaway. 

Capt.  N.  S,  Roberta — Saw  the  negro  ghrl  at  Dawson's  house 
after  she  was^  dead.  Was  on  the  inquest  She  was  in  the 
piazza ;  had  the  appearance  of  having  been  severely  whipped ; 
she  seemed  to  have  been  cut  to  the  bone  on  the  thigh,  and 
th6  wounds  were  fiHed  with  clotted  blood ;  was  the  worst 
whipped  girf  he  ever  saw ;  examined  her  back  and  found  no 
gashes.    It  was  extremely  hot,  in  July ;  thinks  she  was  abou  t 
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thirteen  years  old.  The  strap  seemed  to  be  three  doublei 
thinks  there  ought  to  be  a  great  differeace  made  in  the  cor- 
rection of  negroes,  and  would  not  think  of  whipping  a  girl 
of  that  size  with  more  than  a  switch.  Dawson  and  Cctikr 
were  both  absent  Jordan  was  present  at  tbo  inquest.  The 
girl  was  cut  on  the  thigh  by  Mr.  Keaton,  to  see  bow  tu  she 
was  cut,  and  it  was  black  and  blue,  and  filled  with  clotted 
blood. 

Cross-Examined, — Would  not  keep  such  an  instrument  on 
his  place  as  the  strap  he  saw.  The  thigh  was  cut  by  Keaton 
at  or  about  the  time  the  physician's  were  present ;  would 
not  use  such  a  strap  even  if  the  owner  of  the  place  had  gir- 
en  it  to  him.  Witness  could  have  killed  a  three*year  old 
bull  with  it  If  the  owner  of  the  place  had  ordered  the  ower- 
seer  to  use  such  a  strap,  he  probably  would  have  been  ei- 
pected  to  obey  orders. 

A  young  man  with  such  an  instrument  in  his  hands  might 
do  much  more  harm  than  he  was  intmiding  to  da  WoaU 
not  sufier  such  a  strap  to  be  used  on  his  place. 

Be-Examtne(L — ^Would  not  have  whipped  any  sort  of  a 
negro  with  such  a  strap.  Any  man  of  common  aoiae  oi^t 
to  know  that  a  negro  ought  not  to  be  whipped  with  snch  a 
strap,  and  if  whipped  with  such  a  one  it  ought  to  be  given 
very  lightly. 

Dr.  John  T.  Dickinson. — ^Witness  is  a  practicing  physi- 
cian ;  was  sent  for  by  Mr.  Jordan  in  July,  1853,  to  see  Manab, 
a  negro  girl,  at  the  plantation  of  Mr.  Dawson,  She  wasdead 
when  he  saw  her ;  seemed  to  have  been  whipped  to  death ;  the 
blows  were  inflicted  on  her  back,  thighs  and  belly ;  she  was 
bruised  all  over.  The  bruises  wer^  down  to  the  musclas. 
The  blood  was  clotted  in  places.  The  whipping  was  die 
principal  cause  of  her  death. 

Cross  Examined. — ^Witness  and  Dr.  Postell  made  a  nxj 

9 

careful  post-mortem  examination.    They  opened  tbe^enlL 
The  whipping  seemed  to  be  the  immediate  caose  of  her  death, 
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and  to  have  produced  the  rushing  of  the  blood  to  the  head, 
yrhich  was  the  cause  of  her  death.  She  seemed  to  have  died 
from  appoplexy,  caused  by  the  whipping.  Other  causes  pro- 
duce this  rushing  of  blood  to  the  head;  running  or  exercise 
might  cause  it:  it  being  somewhat  a  matter  of  uncertainty, 
which  might  have  caused  this  appoplexy.  The  brain  dis- 
closed the  fiict  that  she  died  from  appoplexy. 

S^Examined  bu  State, — ^A  person  whose  throat  is  cut  or 
stabbed  to  the  heart,  dies  of  hemorrage ;  this  negro  he  thinks, 
died  fiom  the  whipping. 

Be^Examined  by  Dtfenct. — Appoplexy  is  produced  by 
various  causea  Thinks  the  whipping  or  the  position  the 
negro  was  in  while  receiving  the  whipping,  was  the  cause  of 
this  attack.  Appoplexy  is  produced  by  various  causes,  and 
cannot  state  what  position  the  negro  wds  in  while  being 
whipped 

The  jury  found  the  defendant  guilty  of  voluntary  man- 
slaughter, and  recommended  him  to  the  mercy  of  the  Court. 

A  motion  was  made  in  arrest  oi  judgment : 

1st  Because  the  indictment  does  not  charge  that  the  kil- 
ling did  not  take  place  while  the  slave  was  in  a  state  of  re- 
volt or  insurrection,  and  did  not  happen  by  accident  in  giving 
such  slave  moderate  correction. 

2d.  Because  the  indictment  does  not  charge  the  offence  to 
have  been  committed  in  the  county  of  Dougherty,  but  shows 
that  it  was  committed  in  the  county  of  Baker,  or  in  that  por- 
tion of  Dougherty  which  was  then  Baker,  at  the  time  the 
offence  was  committed. 

The  Court  overruled  the  motion  in  arrest  of  judgmcLt. 

A  motion  was  then  made  for  a  new  trial,  on  the  grounds 
taken  in  the  motion  for  arrest  of  judgment  and  upon  the 
rulings  and  decisions  excepted  to  in  the  formation  of  the  ju- 
ry above  stated,  and  further: 

Because  the  jury  found  contrary  to  law. 
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BaeauAe  the  jury  fimnd  contmry  to  eirMflnea 

Because  the  jury  found  contsary  to  law  and  endenee. 

Because  the  Court  erned  m  charging  Ihe  jtiry  ihait  it 
no  dt&venoe  wbether  the  owner  of  the  slare  fiuvished  the 
instrument  with  which  the  killing  tookplace^or  not,  hehar* 
ing  admitted  that  the  inatrumeot  was  fitrnsahed  by  the  em- 
ployer;— which  chaj^e  had  a  tendency  to  weaken  the  defiBooe 
and  was  an  expression  of  an  opinion  as  to  what  bad  baw  pio 
ven. 

Because  the  Court  ened  in  admitting  tbe  isatimosiy  of  the 
witness,  Mallard,  as  to  the  prisoner  whipping  Speiicer,  Ike 
prisoner  objecting,  and  the  Court  orerruling  the  objeetisBL 

Because  the  jury  found  contrary  (o  law  and  evideneeia 
this,  that  they  found  voluntary  manslaughter,  which  frmtha 
evidence  could  not  be  true. 

Because  the  Act  of  1799,  under  which  defendant  waa  trisi, 
is  repealed  by  the  Penal  Code  of  1833. 

The  Court  refused  the  motion  fiNr  a  new  trial,  and  defend- 
ant excepted 

Stbozier,  Warren  and  Slaughter,  for  plaintiff  in  errot 

Solicitor  General  Evans,  represented  by  McGat  and  JBL  F. 
Lton,  for  the  State. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 


[1.]  The  motion  in  arrest  of  judgment  ought  not  to  have 
sustained,  and  in  our  judgment  the  Court  below  committed 
no  error  in  overruling  it.  The  twelfth  section  of  the  fourdi 
Article  of  the  Constitution  does  not  define  what  shall  conad- 
tute  the  murder  of  a  slave,  but  only  declares  that  the  maka- 
ing  or  killing  a  slave,  shall  be  established  by  like  proof,  and 
subject  to  such  punishment,  as  in  case  the  same  offence  kad 
been  committed  on  a  free  white  person.  It  is  restrictive  rf 
the  power  of  the  Legislature.  The  exception  does  not 
the  case.  That  is  permissive  to  the  Legislature  If  a 
be  killed  in  a  state  of  insurrection,  or  if  the  death  sbottld 
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happen  by  seoident  in  giving  the  sUye  moderate  oorrectioDy 
the  Legiiriature  may  mitigate  the  punishment,  or  relieve  the 
aocueed  party  from  ail  punishment  The  statesmen  oontem- 
potary  with  the  Constitntion  construed  that  provision  of  the 
Coaatitation  as  ve  do,  and  passed  an  act  to  carry  it  into  ef- 
fect Cobb M2.  It  has  never  beenheld  that,  in  in4ictment9 
for  the  murder  of  a  white  person,  after  chaining  the  offence 
in  the  usual  manner,  there  must  be  negative  averments,  that 
it  was  not  done  in  selfrdefence,  and  that  the  danger  was  not 
so  uig^it  and  pressing  at  the  time  of  the  killing,  as  to  render 
it  absolutely  mecessary,  to  save  his  own  life.  This  is  a  sepa- 
rate section  of  the  Penal  Code.  Sec  XV.  Cobb  785.  This 
must  come  in  as  a  matter  of  defence.  So  in  the  case  of  kil- 
ling a  slave.  If  murder  be  charged,  and  the  killing  was 
justifiable  under  the  law,  it  must  be  brought  in  by  way  of 
defence. 

^If  a  clause  of  exception  contained  in  the  same  statute, 
excuses  a  person  under  such  and  such  circumstances,  or  gives 
license  to  persons  so  and  so  qualified,  so  as  to  excuse  or  ex- 
cept them  out  of  the  general  prohibitory  words,  that  must 
come  by  way  of  plea  or  evidence,  that  the  party  is  not  with- 
in sooh  general  prohibition  but  excepted  out  of  it''  JRex^^vM, 
Pemberton,  2.  Bur.  1036.  That  case  was  an  indictment  for 
exercising  the  occupation  of  a  tanner,  not  having  served  an 
apprenticeship  therein  for  seven  years.  The  defendant  con- 
tended that  the  statutes  allowed  certain  persons  to  exercise 
the  trade  without  having  served  such  apprenticeship,  and  that 
the  indictment  ought  to  specify  the  qualifications  of  such 
persons,  and  to  show  that  the  party  is  not  within  any  of  them. 
The  principle  is  the  same. 

[2.]  The  indictment  chaises  that  the  offence  was  commit- 
ted in  that  portion  of  the  county  of  Baker  which  is  now  the 
county  of  Dougherty.  The  place  where  the  homicide  was 
committed,  is  in  the  county  of  Dougherty ;  the  plaintiff  in 
error  was  indicted  in  Dougherty  county,  and  he  was  tried  in 
Dougherty  county,  but  it  so  happens  that  at  the  time  of  the 
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commission  of  the  offence,  there  was  no  Dougherty  county, 
that  it  has  been  laid  out  since;  and  that  within  its  defined 
boundaries  is  the  place  at  which  the  homicide  was  commit- 
ted It  was  in  the  county  of  Baker  before.  We  think  that 
it  is  sufficiently  charged  in  the  indictment  that  the  oflfence 
was  committed  in  the  county  of  Dougherty.  The  defendant 
could  not  have  been  prosecuted  in  the  county  of  Baker,  at 
the  time  the  indictment  was  found ;  for  the  territory  on  which 
the  alleged  offence  was  committed,  was  no  longer  in  the 
county  of  Baker.  The  Constitution  fixed  the  place  of  trial, 
for  the  benefit  of  defendants  or  parties  accused,  in  the  county 
where  the  offence  was  committed,  as  the  locality  at  which  he 
could  most  conveniently  secure  the  attendance  of  witne^es. 
The  change  of  the  name  of  a  county  cannot  operate  to  his 
detriment  in  any  way,  nor  can  the  change  of  a  county  line. 

[3.]  The  two  first  grounds  in  the  motion  for  a  new  trial 
are  disposed  of  by  what  we  have  said  on  the  motion  in  ar- 
rest of  judgment  But  we  will  say  additionally  that  the  ob- 
jection to  the  indictment  ought  to  have  been  made  by  demur- 
rer in  writing,  at  the  arraignment,  before  plea  pleaded.  It 
was  too  late  afterwards.  See  case  lately  decided  at  Savan- 
nah, ThoTuasson  vs.  State  of  Oeorgicu  Motion  for  a  verdict 
for  a  defect  in  the  indictment  is,  in  effect,  a  demurrer. 

[4.]  This  Court  has  held  that  under  the  Act  ot  1856,  the 
presiding  Judge  is  the  trior  of  the  competency  of  jurors.  Seid 
va.  The  State,  20.  Go.  Sep,  688.  The  third  ground  in  the 
motion  for  a  new  trial  was  therefore  properly  overruled. 

The  juror  Robert  Bears  was  examined  as  to  his  competen- 
cy. His  evidence  was  fully  heard,  and  he  was  pronounced 
competent  by  the  presiding  Judge,  who  was  the  trior,  w)iose 
judgment,  we  are  not  prepared  to  say,  was  such  as  to  call  for 
our  interference.     Costly  vs.  The  State,  20.  Go.  Rep.  629. 

[5.]  Daniel  Hartlett  the  juror  was  asked  before  the  statua- 
ry oath  was  administered,  in  regard  to  his  birth  place,  and  he 
replied  that  he  was  born  without  the  limits  of  the  United 
States.    It  was  no  evidence  of  disqualification  if  he  was  not 
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born  within  the  limits  of  the  United  States.  If  he  was  a 
free  white  male  citizen  of  the  age  of  twenty-one  yeais 
he  had  one  of  the  qualifications  of  a  juror.  Jlcis  of  IS55 
4- 1856,  229. 

If  a  person  be  drawn  from  the  jury-box,  or  summoued 
by  the  Sheriif  as  a  tales  juror,  he  is  presumptively  a  quali- 
fied juror.  The  Sheriff  is  not  to  be  presumed  to  have  return- 
ed a  disqualified  person ;  but  if  a  person  not  qualified  shall 
be  returned  on  a  jury,  he  shall  be  discharged  on  the  challenge 
of  either  of  the  parties  and  proof  thereof;  or  on  the  juror's 
own  oath.  Cobb  546.  The  juror  answered  that  he  was  bom 
out  of  the  limits  of  the  United  States ;  but  that  did  not  ovor- 
come  the  presumption  of  qualification,  for  his  return  on  the 
panel  of  the  jury  implied  that,  if  he  was  born  the  subject  of 
another  government,  he  had  been  naturalized  here. 

[6.]  That  the  last  panel  put  on  the  prisoner,  consisted  of 
forty-seven  instead  of  forty-eight  jurors,  does  not  entitle  him 
to  a  new  trial.  The  prisoner  was  entitled  to  a  list  of  the  jury, 
who  are  to  be  called  over  before  they  are  put  on  him,  and  it 
is  his  own  fault,  if  the  juror  does  not  answer  to  his  name, 
that  he  does  not  insist  on  his  being  brought  into  Court,  or  if 
that  cannot  be  done,  that  his  place  be  supplied.  In  this  case 
the  prisoner  lost  nothing,  for  the  juror  was  set  aside  for  cause. 

[7.]  In  the  charge  of  the  Court  to  the  jury  that  ^  it  made 
no  difference,  whether  the  owner  of  the  slave  furnished  the 
instrument  with  which  the  killing  took  place  or  not,"  there 
is  no  error.  If  the  owner  furnished  the  instrument  to  the 
prisoner /or  the  purpose  qf  killing  the  slave,  instead  of  excul- 
pating him,  or  mitigating  his  offence,  it  would  have  made  the 
master  accessory  to  the  crime.  Almost  every  master  who 
employs  a  manager  furnishes  him  with  an  instrument  for 
giving  moderate  correction,  to  be  used  if  necessary  for  self- 
protection,  but  lie  never  intends  that  it  shall  be  used  for 
inflicting  cruel  and  unreasonable  punishment 

[8.]  We  think  there  was  no  error  in  admitting  the  evidence 
VOL.  XXII.  39. 
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of  the  prisoner's  striking  Spencer.  Spencer  was  the  father 
of  the  girl  who  had  been  whipped.  Hewitnesfsed  the  cruel- 
ty. She  was  then  lying  dead  or  dying,  and  the  n.i.^oner's 
refusal  to  allow  her  father  to  go  to  her  aid  and  relief  under 
these  circnmstances.  was  certainlv  evidecice  of  deepW  seated 
malice  against  the  girl  he  had  beaten.  It  was  p*Y>pei  for  the 
consideration  of  the  jnry. 

[9.]  The  counsel  foe  the  priso'ier  moved  for  a  rew  inal  on 
the  gronnd  that  from  the  evidence,  ibe  jury  conld  DOi,  ac- 
cording to  law,  find  a  verdict  of  voimjiary  mans'artghter. 
The  jury  were  the  judges  of  the  Jaw  aod  the  factis.  In  iheir 
finding  they  have  passed  i>pon  boib. 

They  must  have  found  that  the  prisoner  ioie»»ded  io  kill 
the  slave,  and  in  this  respect,  ihe  Corirt  is  noi  di-^posed  to 
come  to  a  dificieot  coocU«s»on:  bnl  piitiongb  rSe  jo.y  have 
found,  in  the  p»'oof  siibmiiied  io  ibem,  son^e  r'.'cn«n stances 
which,  undertije  bv/,  i'^ey  iboogbt  jusilfied  ibem  I'n  vodncing 
the  crime  to  mansJan^biei';  we  co-iCes.*  thai  it  is  di95oiilt  for  "^ 
us,  tinder  our  consimci -on  of  the  'aw,  to  come  to  >.he  same 
conclusion.  The  Siaie  does  tiot  a»Ki  csonot  n^ove  foo  a  new 
trinrf.  If  we  order  a  new  tv^a).  ii  auisi  be  on  itje  gcoirnd  ihat, 
according  to  our  jndgment,  the  posoner  is  ^i^-Ny  of  mivider. 
He  was  indicted  for  murder.  The  jury  found  him  gii»)ly  of 
voluntary  manslaughter.  This  finding  acquits  him  of  the 
chaise  of  murder,  and  however  contrary  to  law  it  aiay  be, 
the  Court  cannot  grant  a  new  trial,  so  as  to  subject  him  to  a 
trial  for  the  oflPence  of  which  the  Couit  may  believe  him  to  be 
guilty.  The  same  section  of  the  Penal  Code  which  says  that 
the  jury  shall  be  judges  of  the  law  and  the  fact,  declares  that 
on  the  acquittal  of  any  defendant  or  prisoner,  no  new  trial 
shall,  on  any  account,  be  granted  by  the  Court.  §309  JPenai 
Code.     Cobb  835. 

[10.]  The  Penal  Code  does  not  repeal  the  Act  of  1799,  un- 
der which  the  defendant  was  put  upon  his  trial  It  repeals 
a  great  many  acts  specially  mentioned  iherein,  but  that  act  is 
not  among  them.     There  is  nothing  in  the  Act  of  1799,  which 


MACON,  JUNE  TERM,  1857.  559 

Fletcher,  adm'r  et  al.  vs.  Faust  et  al. 

militates  agaiusi  ibe  Act  of  1833;  and  the  general  words  of 
repeal  do  not  therero-e  affect  its  validity, 

[1 1.]  If  the  verd'Ct  he  contrary  to  law,  contrary  to  evidence, 
or  contrary  to  law  a  ad  evidence,  a  new  toal  ought  to  be  gran- 
ted, except  that  if  iije  Coi^t  believe  the  accused  is  guilty  of 
murder,and  the  jury,  being  judges  of  the  law  and  the  fact,  have 
acqniited  the  prisooe-'  of  murder,  wiih  which  he  is  charged, 
by  finding  him  guiUy  of  an  offence  of  lower  grade,  the  Court 
is  expressly  forhicldei  to  grant  a  new  trial  in  such  case.  I 
have  looked  in  vi'iii  tbiough  the  evidence  for  a  single  miti- 
gating circnmstaiice  ii  this  case  to  reduce  the  crime  below 
the  grade  of  m u  •:der.  The  prisoner  had  power  over  the  slave. 
He  exercised  it  mopi  crueMv,  iailici-iDg  oa  her  a  beating,  from 
foar  hundred  to  a  thousand  blows- which  showed  in  the  lan- 
g;uage  of  the  law  "  a •!  abandoned  and  mahgoant  heart." 
We  cannoi  think  that  he  wos,  on  any  of  the  grounds,  entitled 
to  a  new  tria  I. 

Jud;<ment  affirmed. 


No.  a — JoflN  W.  Fletcfbh  Adnrr.  ei  ai.  plainviffs  in  error, 
vs.  Pbtib  Faust,  et  oL  defeadaots  iu  error. 

£1.]  Sureties,  against  wi  •  m  bn  adin'Ai*s>r?.ior  oa  the  estate  of  a  deceased  dis- 
tributee, and  tie  guarc<  on  of  pootber  distributee  have  instituted  suits, 
ara  enCltied  to  c1«'s(.ove<T^  of  ihe  aipupot  that  each  o '  ti  e  distributees  has  re- 
ceived in  an«r  mani^er  fruin  ..tie  esii*(:e. 

• 

[2.J  The  aaswer  that  neiib^r  the  administrator  ncf  the  ^ardiao  has  received 
any  thiag,  andth'^y  dirl  not  believe  said  distributees  had,  is  not  sufficient. 

In  Equity,  in  Sumter  Superior  Court.    Decision  by  Judge 
AujBN,  at  March  Term,  1857. 
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Tliis  was  a  bill  filed  by  Jesse  Hardy,  Peter  Faust,  and 
Andrew  J.  Williams,  complainants  against  John  W.  Fletcher, 
Sterling  Glover  and  others. 

The  bill  sets  forth  that  one  Eason  Smith  was  appointed 
administrator  of  Noah  Golding,  deceased,  and  that  complain- 
ants with  one  James  K.  Daniel,  since  dead,  became  his  sure- 
ties. That  at  the  time.  Smith  and  Daniel  were  partners  in 
merchandizing ;  that  Smith  sold  the  estate  of  his  intestate 
Golding,  converted  all  the  assets  into  money;  paid  oft  por- 
tions to  some  of  the  distributees,  and  loaned  the  firm  of  Smith 
&  Danii  1  about  two  thousund  dollars.  That  about  18  , 
Daniel  died,  leaving  a  large  estate  and  a  will,  and  appointed 
Sarah  H.  Daniel;  Executrix.  That  Smith  has  also  departed 
this  life,  intesiate,  and  insolvent,  and  Griffin  Smith  has  been 
appointed  administrator  of  his  estate. 

The  bill  further  charges,  ihat  three  suits  at  law  have  been 
commenced,  and  are  now  pending  against  complainants  as 
sureties  of  Smith,  on  the  administration  bond,  by  the  heirs 
of  Golding,  and  that  they  are  subject  to  many  more  actions 
on  said  bond,  there  being  about  sixteen  distributees  of  Geld- 
ing's estate.  That  some  of  these  distributees  were  fully  or 
partially  paid  oiT  by  the  administrator  in  his  life-time,  and 
the  vouchers,  receipts,  and  papers  that  would  show  the  pay- 
ments and  settlements,  are  in  the  hands  of  Griffin  Smith,  his 
administrator. 

The  bill  prays  that  the  actions  at  law  be  enjoined ;  that 
an  account  be  taken  of  the  estate  of  Golding,  and  the  pay- 
ments made  by  the  administrator  to  the  distributees ;  that 
the  executrix  of  Daniel  may  set  forth  what  amount  of  the 
estate  was  loaned  to  or  carried  into  the  firm  of  Smith  & 
Daniel,  and  that  the  s&me  be  accounted  for,  and  that  Griffin 
Smith,  the  administrator  of  Eason  Smith,  do  account  for  and 
set  forth  the  value  ot  that  estate,  and  that  the  same  be  applied 
in  discharge  of  Eason  Smith's  liability  to  the  heirs  of  Noah 
Golding,  in  preference  to  any  other  claims  or  demands,  and 
in  aid  and  relief  of  complainants. 
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John  W.  Fletcher  the  administrator  of  Delila  A.  Golding, 
deceased,  one  of  the  heirs  at  law  of  Noah  Golding,  and  Ster- 
ling Glover,  guardian  of  one  of  the  infant  heirs  at  law,  and 
both  of  whom  had  commenced  their  actions  at  law  against 
complainants  on  said  administration  bond,  filed  their  joint 
and  several  answer  to  the  bill.  They  admit  the  facts  alleged 
in  the  bill,  as  to  the  death  of  Noah  Golding ;  the  appoint- 
ment of  Eason  Smith  as  administrator,  and  complainants 
and  Daniel  suretyship  to  his  bond;  the  death  of  Smith  and 
Daniel,  as  charged  in  the  bill,  and  that  they  have  commenced 
suits  on  said  administration  bond.  But  they  deny  that  the 
parties  they  represent  have  ever  received  any  part  of  their 
share  or  interest  in  said  estate  of  Noah  Golding;  nor  do  they 
know  what  amounts  have  been  paid  to  the  other  distribu- 
tees. They  know  nothing  of  the  sum  loaned  or  advanced 
to  Smith  &  Daniel,  nor  does  such  fact,  if  true,  at  all  affect 
complainant's  liability  to  them ;  and  having  answered  fully, 
and  sworn  off  all  the  Equity  of  said  bill,  they  pray  a  dissolu- 
tion of  the  injunction.  And  further,  they  demur  to  said  bill 
for  want  of  Equity,  and  pray  that  the  same  be  dismissed. 

After  argument,  the  Court  refused  the  motion  to  dissolve 
the  injunction  and  to  dismiss  the  bill,  as  to  defendants  Fletch- 
er and  Glover;  and  they,  by  their  counsel,  except 

Scarborough  and  Warren,  for  plaintiffs  in  error. 
McCoy  &  Hawkins,  for  defendants  in  error. 

By  the  Court, — McDonald,  J.  delivering  the  opinion. 

The  bill  filed  in  this  case  is  demurred  to  for  the  want  of 
Equity,  or  what  is  the  same  thing,  the  motion  to  dissolve  the 
injunction,  is  based  partly  on  the  allegation  that  there  is  no 
Equity  in  the  bill.  The  parlies  moving  in  this  case  repre- 
sent, the  one  as  administrator  and  the  other  as  guardian,  heirs 
at  law  of  intestate.     There  is  no  complaint  in  the  bill  that 
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is  any  difficulty  about  Golding's  esiate,  except  difficul- 
ties growing  out  of  the  miscondiict  of  bis  administiator. 
That  the  administrator  has  loaned  a  part  of  the  moaey  of 
his  intestate  to  a  partnership  of  which  he  was  a  member  is 
no  ground  for  arresting  suits  by  the  heirs  at  law.  That  may 
be  the  gravamen  in  their  casa  Charges  of  that  and  the  like 
character  constitute  no  ground  of  Equity. 

Nor  is  there  any  necessity  for,  or  right  in  the  complain- 
ants to  enjoin  the  suits  of  these  defendants,  on  the  ground, 
that  there  are  vouchers  in  the  hands  of  thei'*  principal's  ad- 
ministrator, that  they  cannot  technically  describe  so  as  to 
have  them  produced  at  the  trial.  There  is  no  necessity  for 
a  technical  description  of  the  papers  to  have  them  produced. 
A  very  general  description  will  be  effectual  to  compel  their 
production.  That  is  a  matter,  however,  with  which  these  de- 
fendants have  nothing  to  do.  But  there  is  a  charge  that 
each  of  the  distributees  has  received  a  portion  of  the  said 
estate,  but  how  much  and  at  what  times,  the  complainant's 
cannot  establish  without  resorting  to  the  consciences  of 
each  of  them.  The  complainants  are  entitled  to  this  discove- 
ry at  least,  and  that  is  sufficient  to  require  (he  Court  to  hold 
up  the  bill.  The  parties  move  to  dismiss  the  bill  on  the 
additional  ground,  that  they  had  answered,  and  all  the  Equi- 
ty in  the  bill  was  sworn  off  Many  of  the  charges  in  the  bill 
are  admitted  to  be  true;  but  none  of  these  present  any  Equi- 
ty. The  charge  on  account  of  which  we  think  the  injunc- 
tion should  be  retained,  has  not  been  satisfactorily  answered 
John  W.  Fletcher's  denial  is,  as  to  himself,  that  he  has  never, 
as  administrator,  received  one  cent  of  his  intestate's  share. 
This  is  positive.  He  says  further,  that  he  does  not  believe 
that  his  intestate  did,  for  she  died  an  infant  under  twenty- 
one  yecrs  of  age.  The  same  remarks  may  be  made  in  res- 
pect to  Sterling  Glov^er's  answer.  The  intestaie  of  Fletcher 
and  the  ward  of  Glover,  must  have  been  supported  from  their 
father's  estate,  and,  to  that  extent,  must  have  received  some- 
thing.    But  the  ground  on  which  we  hold  up  the  injunction 
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is,  that  tbey  cannot  kno^  what  the  intestate  and  ward  had 
received^  or,  if  they  can  and  do,  Jthe  answer  is  not  made  in 
a  manner  to  entide  them  to  a  dlssoluiion  of  the  injunction. 

iod\  veU  atPvoied. 


No.  4. — William  Daniel,  claimant,  plaintiff  in  error,  vs. 
Spalding,  Thomas  &  Vail,  plaintiflps  in  fi,  fa.  defend- 
ants in  error. 

W.  executed  to  plaiatifTs  fa  ^.fa.,  a  mortgage  upon  a  bouse  aad  lot  in  the  city 
of  Columbus,  dated  1st  of  January,  1854.  The  mortgage ^./b,  issued  let  of 
July,  1856.  D.  had  a  deed  from  the  SberitT  of  Muscogee  county,  for  the  pre- 
mises, which  be  bought  at  a  sale  made  by  the  Sheriff,  under  a  general  judg- 
ment, younger  than  the  mortgage,  but  obtained  before  the  foreclosure  of  the 
mortgage,  th^  judgment  being  dated  the  1st  of  June,  1650.  D.  offered  to  prove 
that  G.  held  a  mechanic's  lien  upon  said  bouse  and  lot  for  $2,000,  unpaid  at 
the  time  claimant  purchased,  and  that  he  bad  not  r(>ceived  any  i-^otice  from 
the  mortgagee  (other  than  through  the  registry  of  the  mortgage  under  the 
statute,),  of  the  mortgage. 

Heldy  That  the  testimony  tendered  was  irrelevant  to  the  issue. 

Foreclosure    and    Claim,    in   Muscogee   Superior  Court 
Decision  by  Judge  Worrill,  May  Term,  1857. 

This  case  was  heard  upon  ^he  following  agreed  statement 
of  facts. 

James  D.  Williford  executed  to  plaintiffs  in^./a.,  a  mort- 
gage upon  a  certain  house  and  lot  in  the  City  of  Columbus, 
dated  1st  January,  1854.  This  mortgage  was  foreclosed  and 
the  mortgage  Ji.  fa,  issued  1st  July  1856.  At  the  time  the 
mortgage  was  executed,  the  mortgagor  was  in  possession  of 
the  property  and  had  a  right  to  make  the  mortgage.  Claim- 
ant has  a  deed  from  the  Sheriff  of  Muscogee  county,  for  said 
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house  and  lot,  which  he  bought  at  a  sale  made  by  the  SheriflT 
under  a  general  judgment  younger  than  the  mortgage,  but 
obtained  before  the  foreclosure  of  the  mortgage.  The  judg- 
ment being  dated  1st  June,  1855. 

Claimant,  under  this  state  of  facts,  offered  to  prove  that  R. 
E.  Goetchieus  held  a  mechanic's  lien  upon  said  house  and 
lot  for  $2fl00,  in  force  at  the  time  claimant  purchased,  and 
that  he  had  not  received  any  notice  from  the  mortgagee  (oth- 
er than  through  the  registry  of  the  mortgage  under  the  sta- 
tute) of  the  existence  of  the  mortgage. 

Plaintiff  in  ^.  fa.  objected  to  this  evidence  as  irrelevant ; 
the  Court  sustained  the  objection  and  repelled  the  testimony, 
and  claimant  excepted. 

R.  J.  Moses,  for  plaintiff  in  error. 

E.  G.  Dawson;  and  Wellborn,  Johnson  &  Sloan,  for 
defendants  in  error. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

Whatever  may  be  the  rights  of  Goetchieus,  the  carpenter, 
under  the  Act  of  1834,  {Cobb  555,)  wc  are  clear  that  the  Court 
was  right  in  holding,  that  they  could  not  be  invoked  by  the 
claimant  to  support  his  title  in  the  present  issua  The  only 
question  being,  not  whether  the  mechanic's  lien  was  good,  but 
whether  the  purchaser  at  Sheriffs  sale,  under  a  junior  com- 
'mon  law  judgment  could  be  piotected  against  an  older  mort- 
gage lien,  duly  recorded  ? 

The  testimony  tendered  was  irrelevant  to  this  issue,  and 
properly  excluded. 

Judgment  affirmed. 
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No.  5. — Francis  M.  Mize,  claimant,  plaintiff  in  error,  vs 

HisNRT  N.  Ells,  defendant  in  error 

The  claimant  is  entitled  under  the  Act  of  1821,  {Cobb  533)  to  withdraw  his  claim 
on  the  first  trial  and  before  there  has  been  a  verdict  for  damages  awarded 
against  him,  at  any  time  before  the  jury  retire  tram  the  box. 

Claim  in  Sumter  Superior  Court  Decision  by  Judge  Al- 
I.BN,  at  March  Term,  1857. 

The  Sheriff  of  Sumter  county,  by  virtue  of  a^.  fa.  issued 
lit  the  suit  of  Henry  N.  Ells  vj.  Mize  &Dupree,  levied  ou  two 
billiard  tables  as  the  property  of  defendants. 

Francis  M.  Mize  interposed  his  claim  to  the  property  levied 
on,  and  the  case  was  submitted  to  a  jury.  After  the  evidence 
on  both  sides  was  closed,  and  before  the  jury  retired,  claim- 
ant proposed  to  submit  to  a  verdict,  which  being^  declined, 
he  then  moved  to  withdraw  his  claim,  which  the  Court  refus- 
ed to  allow. 

The  jury  retired  and  found  the  property  subject  to  the^./a., 
and  twenty  per  cent,  damages  on  the  amount  of  the  debt. 

Claimant  moved  for  a  new  trial,  on  the  ground,  that  the 
Court  erred  in  refusing  to  let  claimant  withdraw  his  claim, 
before  the  jury  had  retired  to  make  up  their  verdict,  and  be- 
cause said  verdict  as  to  the  damages  was  against  the  evi 
dence. 

The  Court  refused  the  motion  fer  a  new  trial,  and  claim- 
ant excepted. 

Hudson,  re]^resented  by  Sttjbbs  &  Hill,  for  plaintiff  in  er- 
ror. 

Jno.  R.  Worrill,  for  defendant  in  error.  ' 

By  the  Covrt. — Lumpkin.  J.  deliver  og  the  opiuion. 

By  the  Act  of  1821,  {Cobb  533,)  a  party  may  withdraw 
his  claim  once  at  his  own  instance^  and  without  the  consent 
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of  the  plaintiff  in  execution.  May  this  privilege  be  exercised 
on  the  first  trial,  at  any  time,  before  the  jury  have  retired  to 
consider  of  ihe  case?  We  see  nothing  in  the  statute  itself^ 
nor  in  the  reason  of  the  law,  which  restricts  the  exercise  of 
this  right,  as  was  done  by  the  Court  in  this  case. 

Our  judgment  consequently  is.  ibat  the  decision  below  be 
reversed. 

Judgment  reversed. 


No.  6. — Eenj.  0.   Keaton,  plaintiff  lo  error,  vs.  Elizabeth 
Musci»ovE,  Adm*'.;  defeadant  in  error. 

When  four  years  have  elapsed  and  no  action  ^een  had  upon  a  motion  for  a  new 
trial,  the  jury  have  a  right  to  iaf^sr  that  it  hos  been  abandoned,  or  that  it  is 
kept  pending  coliusively,  where  ihe  liability  over  of  the  successful  pa:ty  io  the 
suit,  is  deoendent  upon  the  termination  of  ibo  iiiisa  'on. 

Complaint  and  motion  for  new  trial,  in  Baker  Superior 
Court.    Tried  before  Judge  Powers,  at  December  Term,  IS56. 

This  was  an  action  by  Elizabeth  Musgrove,  administratrix 
of  Kinchen  Musgrove,  deceased,  for  the  use  of  an  other,  against 
Benjamin  0.  Keaton,  on  the  following  instrument,  to- wit: 

"  This  is  to  certify  that  I  have  this  day  traded  for  a  note 
on  Needham  Collier,  principal,  JSOO.  I  bind  myself  when 
collected,  to  pay  Kinchen  Musgrove  five  hundred  dollars,  with 
interest  from  this  date.    July  4th,  1837. 

(Signed,)  B.  0.  KEATON. 

Testy  L.  D.  Hacl. 

Credited  thus :  "  Received  on  the  within,  in  notes  on  S.  G. 
Musgrove  aod  some  money,  ooe  hundred  and  seventy-two 
dollars,  this  18th  November,  1837. 

(Signed,)  M.  T.  MUSGROVE." 
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"  Received  on  the  within,  twenty-five  dollars,  this  18th  No- 
vember, 1837. 

"Received  on  the  within,  fifieen  dollars,  this  5th  Decem- 
ber, 1837/' 

Defendant  pleeded  the  general  issne,  payment,  and  the  sta^ 
tute  of  limitations. 

Plaintiff  proved  by  Needham  Collier,  thai  in  1836,  he  gave 
his  noie  to  John  Musgiove  for  ?S00.  c^«id  that  afterwards,  he 
understood  that  it  was  iradedto  Mr.  Keaton  in  1837;  he  had 
a  settlement  with  Keatotj  in  regiird  to  matteis  between  them, 
and  in  the  settlemeat  he  paid  Keaioa  some  fifteen  hundred 
dollars,  and  about  $750  of  which  was  to  go  upon  said  note, 
provided  Keaton  was  successful  in  defending  an  action  of 
trover,  then  pendiiig  io  Baker  Superioi'  Court,  at  the  suit  of 
Larkin  E.  MnsigrovG;  administrator  of  John  Mu.sgrove,  de- 
ceased, against  said  Keaton,  for  that  note. 

The  understanding  was,  that  if  Mr.  Keatoo  gained  the  law- 
suit the  payment  was  to  be  placed  on  .said  note;  that  if  said 
suit  was  not  gained.  Koaton  was  to  refund  said  amount;  that 
he  took  a  receipt  from  Keaton  to  this  effect  Never  saw  the 
note  in  Kea'ton's  hand.  It  never  has  been  given  up  to  him. 
The  note  shown  him  bv  defendant  is  the  one  alluded  to. 
He  got  possession  of  the  receipt  sued  on  by  an  advance  of 
jgl20,  and  held  it  for  his  reimbursement  after  he  went  to 
Hawkinsville  in  1843;  that  he  turned  it  over  to  Samuel  Clay- 
ton to  collect  it  out  of  Keaton ;  does  not  know  whether  Clay- 
ton sued  or  not. 

Defendant  offered  in  evidence  the  note  of  Collier,  referred 
to,  which  is  as  follows : 

"li  800.  On  the  1st  of  January  next,  I  promise  to  pay  John 
Musgfove.  senior,  eight  hundred  dollars,  for  value  received. 
May  10th,  1836. 

(Signed,)  N.  W.  COLLIER. 

Testy  Thos.  Ham." 
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He  also  proved  that  Kinchen  Musgrove  died  30th  April, 
1845;  and  iQtroduced  an  exemplificalion  of  an  action  of 
trover  from  Baker  Superior  Court,  returned  to  March  Term, 
1842,  in  favor  of  Larkin  E.  Musgrove,  administrator,  of  John 
Musgrove,  against  Benj.  0.  Keaton,  for  said  note,  in  which 
there  was  a  verdict  on  appeal  for  Keaton  at  December  Term, 
1845,  and  at  the  same  Term,  a  rule  nzsijfoT  a  new  trial  gran- 
ted by  the  Hon.  Lott  Warren,  Judge  of  said  Court,  which 
was  called  from  Term  to  Term,  until  Spring  Term  1847,  and 
since  that  time,  has  not  been  called,  and  the  record  is  silent 
as  to  the  entries  on  the  docket. 

The  jury  found  for  the  plaintiff  jl304  65,  principal,  and 
0449  92  interest,  with  interest  from  5th  of  June,  1856. 

Defendant  obtained  a  rule  nisi,  for  a  new  trial,  ou  the 
following  grounds,  viz: 

1st.  Because  the  verdict  is  contrary  to  law. 

2d.  Because  the  verdict  is  contrary  to  evidence,  and  the 
weight  of  evidence. 

3d.  Because  the  verdict  is  contrary  to  the  charge  of  the 
Court,  which  was  ^  that  upon  an  agreement  in  writing  to  pay 
money  as  soon  as  a  certain  note  was  collected,  the  statute  of 
limitations  will  commence  to  run  as  soon  as  said  money  is 
collected  or  a  reasonable  time  has  elapsed  for  its  collection ; 
and  after  six  years  from  either  event  the  instrument  is  barred; 
if  the  statute  began  to  run  before  the  death  of  Musgrove,  it 
continued  to  run  afterwards,  allowing  twelve  months  for  ta- 
king out  letters  of  administration. 

If  the  statutory  bar  was  complete  at  Musgrove's  death,  it 
remained  so,  notwithstanding  letters  of  administration  should 
be  afterwards  granted.  If  Keaton  collected  the  money  from 
Collier,  upon  condition  to  return  it,  or  retain  it  upon  the  event 
of  a  certain  suit,  and  that  suit  is  still  pending,  it  i»  not  in 
fact  a  collection ;  if  the  payment  by  Collier  to  Keaton  was  an 
absolute  payment,  the  statute  runs  from  that  payment,  and 


MACON,  JUNE  TERM,  18«7.  569 

"^^■^~  ■  J        ■  1.11  I       1  i  ■  ■  ■       ■  ■  I  • 

Keatou  vs.  Musgrove,  adm'r. 

if  the  Statutory  period  has  elapsed  since  said  payment,  Kea- 
ton  is  not  liable." 

The  Court  refused  to  make  the  rule  nisi  absolute,  and  over* 
ruled  the  motion  for  a  new  trial,  and  defendant  excepts. 

HiNEs  &  HoBBs ;  and  Clark,  for  plaintiff  in  error. 

Strozier,  for  defendant  in  error. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

One  of  the  Judges  thinks  that  the  obligation  of  B.  0.  Eea* 
ton  to  pay  five  hundred  dollars,  became  absolute  in  1845, 
when  the  judgment  in  trover  was  rendered  in  his  favor  upon 
the  appeal,  notwithstanding  the  motion  for  new  trial ;  and 
we  all  agree  that  from  the  fact,  that  no  action  was  had  on  the 
motion  for  a  new  trial  since  1847,  that  the  jury  had  a  right 
to  infer  that  the  motion  was  abandoned  by  Larkin  R  Mus- 
grove, the  administrator  of  John  Musgrove,  and  that  a  set- 
tlement took  place,  or  else  the  case  was  collusively  kept  on 
the  docket  to  prevent  the  liability  of  Keaton  from  attaching, 
and  in  either  event  Keaton  would  be  liable.  Indeed,  if  a  rea- 
sonable time  elapsed,  and  surely  four  years  after  final  judg- 
ment wa^  long  enough,  and  he  failed  to  bring  this  litigation 
to  a  close,  he  should  be  held  responsible  upon  his  contract. 

The  statute  of  limitations  is  no  bar  in  this  case,  because 
the  conditional  suit  did  not  terminate  till  December,  1845,  if 
then  ;  and  Kinchen  Musgrove  died  the  April  before ;  conse- 
quently the  statute  of  limitations  did  not  begin  to  run 
until  there  was  an  administration  upon  his  estate,  which  was 
within  four  years  next  preceding  the  commencement  of  the 
present  action. 

Judgment  affirmed. 


STO  SUPREME  COURT  OF  GEORGIA- 

Swinney  vs.  Watkins  6c  Rfigtand. 


Na  7. — Ebbnezcr  H.  Swis.n'ey,  plaiiiiiff  in  error,  z;^.  Wat- 
Kjivs  &  Ragland,  defendanis  in  error. 

[1.]  Pemedy  by  ille^alitj'  does  not  lie  fur  any  error  lying  back  of  tbe  judgment. 
To  if«ach  and  rectify  a  wrong  of  this  sort,  a  motion  mi'st  be  macle  to  set  a«ide 
the  judgment,  or  recourse  may  he  had  to  Illouity. 

(2.]  When  ihe  principal  is  called  at  fhe  Term  to  which  his  ea.  sa.  bond  is  made 
returnable,  and  answering  to  his  name,  presents  himself  before  the  Court, 
the  security  is  entitled  to  his  discharge.  It  might  be  very  well  'd  all  cases, 
lb/  an  «;zonereit>r  lO  be  ea  ered  upoa  ^i  e  minutes  oi  the  Court. 

Debt  on  Ca,  Sa,  Bood,  in  Dougherty  Superior  Court.  De- 
cimoQ  by  Judge  PowEns,  ai  December  Term.  1856. 

James  J.  Green  being  arrested  by  vi riue  of  a  capias  ad  itatu- 
fackndum,  issued  from  tbe  Superior  Court  of  Dougherty  couik 
Xfj  at  the  suit  of  Watkins  &  Ragland,  entered  into  bond,  with 
Ebenemr  H.  Swinney  as  his  surety ,  conditioned  to  ^appear 
at  the  next  Term  of  said  Superior  Court,  then  and  there  to 
stand  to  and  abide  by  such  proceedings  as  may  be  had  by  tbe 
Coort  in  relation  to  bis  taking  tbe  benefit  of  the  act  entitled 
^An  act  for  the  relief  of  honest  debtors/'  passed  in  the^rear 

The  bond  was  dated  25ih  January,  1856. 

At  the  Term  of  ilie  Court  to  wtiich  defendant  ^ccoiding, 
to  the  bond,  was  to  appear,  to-wit:  at  June  Term,  1856, 
when  the  case  was  called  on  the  moiion  docket,  Green  was 
in  the  Court^House,aiid  rni^wered  io  the  case,  and  as  the  bD) 
of  exceptions  states,  "surrendered  himself  up  in  Court.** 

Upon  moiion,  judgment  was  entered  against  bim  and 
Swinney,  his  surety,  for  the  amount  of  the  debt,  and  /.  /o. 
issued,  which  was  levied  upon  8  house  and  lot  belonging  to 
Swinney  who  filed  his  affidavit  of  illegslJty,  on  the  ground 
that  the  judgment  and^./flf.  issued  upon  the  ca,  sa.  bond  of 
Green,  when  he  "  did  appear  and  answer  to  the  call,  and  was 
in  the  Court-  House  in  the  bar  of  the  Court  at  tbe  time  judg- 
ment was  entered;  wherefore  affiant  ssys  that  judgment  and 
execution  aie  both  fraudulent  against  him." 
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The  Court  held,  that  the  ground  taken  in  the  affidavit  was 
insafficient— overruled  and  dismissed  the  same,  and  ovdered 
the^./a.  10  pnDceedj  aad  counsel  !br  Swinney,  excepied. 

Stbozibr  &  ScAucHY:ii,foi  plpiiipJs  in  eiTOtv 
Lyon,  for  defeadaat  in  error. 

By  tht  Co'.i. — Lumpkin,  J.  c)e'*v'e'-->2  the  opipiop. 

J.  J.  Greea  having;  heen  anosied  upon  a  ca.  so.  at  the  in- 
stance  of  Waikios  &  Rugland,  gave  ihe  nsnal  boud,  with  E. 
H.  Swi.^ney  as  security  for  bis  appeaveace  at  the  next  Term 
of  the  Court,  to  iake  the  benefii  of  the  insolvent  debtors'  act 
At  thai;  time  aa  order  was  iakeo  to  enier  up  jndgment  upon 
the  bond,  against  the  p.-nclpal  and  his  secunty,  upon  the 
ground,  that  Green  had  failed  u)  appear.    An  execution  issu- 
ed,  and  Swinney  the  security,  arrested  the  proceeding  by  affi- 
davit of  illegality,  in  which  it  is  alleged  and  sworn,  that 
Green  when  called,  did  appear,  and  come  within  the  bar  of 
the  Court.    The  Court  at  the  hearing,  dismissed  ibe  illegality, 
and  v/e  are  of  the  opinion  that  ihe  judgfijent  was  rioht, 

[L]  Accoxding  io  the  general  unde.slaodiag  and  practice 
of  the  Courts,  the  proceedin|:  by  illegality  must  be  for  some- 
thing wrong,  either  in  the  issuing  of  »he  execution,  or  for 
something  which  transpires  subsequently,  as  for  instance 
payment,  which  would  make  it  w^oug  to  enforce  the  JL  fa. 
In  Other  words,  it  does  not  reach  back  behind  the  judgment 
and  this  is  attempted  to  be  done  in  the  present  caseL 

[2.]  We  do  not  think  the  sectiriiy  however,  to  be  remedi- 
less. He  is  entitled  to  his  day  in  Court— an  opportunity  of 
being  heard,  and  if  the  tact  be,  that  Green  did  appear  when 
called,  and  was  present  in  Court  ready  to  stand  to  and  abide 
by  the  judgment  of  the  Court,  the  security  should  be  dischaig- 
ed  from  his  obligation.  The  priucipal  may  surrender  him- 
self; why  was  he  not  ordered  into  custody?  Our  opinion 
further  is,  that  the  security  may  by  motion,  set  aside  the 
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judgment  on  this  grouni  This  remedy  is  neither  more  nor 
less,  than  the  writ  of  error,  coram  nobis,  in  the  English 
books,  and  which  is  in  daily  use  in  our  Courts.      ^ 

If  there  be  anything  peculiar  in  the  case,  recourse  might 
be  had  to  Equity,  to  make  the  remedy  more  effectual.  No 
such  resort  would  seem  to  be  necessary  in  the  present  case. 

Judgment  affirmed. 


No.  8.— John  Doe,  ex  dem,  Ishmael  Dunn,  ei  aL  plaintiffis  in 
error,  vs.  Richard  Roe,  cas.  ejector,  and  Robkbt  Dtsoh, 
defendant  in  error. 

Service  on  tenant  in  possession  of  land,  living  out  of  the  county  in  which  th« 
land  lies,  held  good  under  the  circumstances  of  the  case. 

Ejectment  in  Terrell  Superior  Court    Decision  by  Judge 
KiDDOO,  March  1857. 

This  was  an  action  of  ejectment  Upon  the  case  being 
called  for  trial,  defendant  moved  to  dismiss  the  action  upon 

the  grounds :  ,  ^     ,  ; 

1st  That  at  the  time  of  bringing  suit  defendant  was  a  resi- 
dent  of  Randolph  county,  and  not  of  Lee,  where  the  action 
was  originally  brought,  and  the  land  situated. 

2d  That  the  Clerk  of  Lee  Superior  Court,  in  which  coun- 
ty the  land  in  dispute  was  situated— (the  defendant  being  a 
non-resident  of  said  county,  although  in  the  adverse  posse- 
sion of  the  land,)  had  no  authority  to  issue  process  directed 
to  the  Sheriff  of  Randolph  county,  and  said  Sheriff  had  no 
authority  to  serve  the  same. 

The  Court  sustained  the  motion  ^nd  was  about  to  dis- 
miss the  action,  when  plaintiff  moved  to  perfect  service  npon 
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the  defendant,  by  order  of  the  Court,  he  being  then  a  cituen 
of  Terrel  county,  having  been  cut  off  from  Randolph  into 
Lee  county,  and  then  into  Terrel,  and  this  cause  being  trans- 
ferred to  Terrel  from  Lee  Superior  Court,  the  land  in  dispute 
being  situated  in  that  part  of  Lee  now  embraced  in  Terrel 
county. 

The  Court  refused  the  motion  and  plaintiff  excepted* 

Hawkins,  for  plaintiffs  in  error. 
Lyon  &  Irwin,  for  defendant  in  error. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

Trespass  in  ejectment  is  an  action  respecting  the  title  to 
land,  and,  by  the  Constitution,  must  be  tried  in  the  county 
where  the  land  lies.  As  the  land  at  the  time  of  bringing  suit 
lay  in  the  county  of  Lee,  the  Superior  Court  of  that  county 
alone  had  jurisdiction  of  the  case.  The  defendant  resided 
in  the  county  of  Randolph.  This  Court  decided,  in  the  case 
of  Dickinson  vs.  Jillisany  10.  0<l  Hep.  558,  that  the  right  to 
issue  process  and  bring  the  defendant  before  Court  is  inci* 
dent  to  the  jurisdiction.  This  suit  could  not  have  been  in- 
stituted in  the  county  of  the  defendant's  residencOi  There 
can  be  no  doubt  but  if  there  had  been  a  tenant  in  possesion 
of  the  land,  that  a  service  upon  him  would  have  been  good. 
In  England,  the  service  of  the  declaration  must  be  personal 
on  the  tenant,  and  on  the  land,  but  there  are  exceptions  to 
this  rule  there,  ^dams  on  Ejectment  258  et  seq.;  old  pan- 
ging 189.  Personal  service  is  not  required  here.  When  the 
premises  are  vacated  and  wholly  deserted,  and  the  plain- 
tiff's lessor  knew  where  the  tenant  livedy  the  ancient  mode 
of  effecting  service  in  cases  where  the  premises  were 
vacated   will   not   do,  and   a  judgment  obtained  on  such 

service,  would  be  set  aside.  lb,  221 ;  old  paging  157.  If  the 
plaintiff's  lessor  knew  where  the  tenant  lived,  of  course  he 
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wiifll  b0  aaivjed.  We  me^ no  reason  wkjr  in  a,  cualikB  that 
pwBtutfid  in  Ibia  vecoidi  the  teoant  u&der  the  mode  of  pro- 
oeedJDg  in  ejeotmrat  caaea  hi  this  State,  ahauhLno^  harvc^haaa 
a^nrad  aa  tbja  defendftot  was.  The  judgmem  of  the  Court 
faekiv  mual  tbanafora  b«  raversed. 

Judgment  ^versed. 


So.  9. — ^William  J.  Brown,  ei  aL  plaintiffi  in  error,  vs.  Da- 

TXD  B.  Bu&Ks,  defendant  in  error. 

9 

[L]  If  tA  «^«epiiQS,be  M  MJ(«a  at  the  taa^  it  canAoi  be  ii^iMod  m  t^  C9im> 

A  witneM  t^sti/yi^g  agtinst  his  iateBQst  i«  competent. 

p.]  The  purchase  of  land  by.  a  parent  in  the  name  of  a  child,  is  presumptively 
an  advancement ;  but  that  presumption  is  subject  to  be  rebutted  by  evidence.. 

[%]  With  the  English  statutes  adopted  here,  we  have  adopted  the  construction 
placed  upon  tkWK  hy  the  Coiirta  pf  Bngk^d,  at  the  time  of  their  mioption. 

[4.]  Under  the  oonsiniGtiaii  ^h^h  we  rv«  the  statvip  87th  Jainhei^  in  this^ 
Sta^,  a  subsequent  saUi  without  notice,  fay  a  person  whq  had  made  a  settle* 
ment,  not  on  valuable  consideration,  is  presumptive  evidence  of  fraud,  which 
throws  on  those  claiming  under  such  settlement,  the  burden  of  proving  that 
U  waa  nade  foMjU^    S.  Pa  36a 

[6*1  In  this  State  Equity  cpusea  cannot  be  tried  by  the  Coorit  but.  miist  bt  snb* 
mitted  to  a  special  jury.    The  Court  cannot  give  its  opinion  upon  the  facts. 

Action  for  recovery  of  land,  in  Baker.  Tried  before  Judge 
AiXBK,  at  May  Term,  1857. 

Solid B«  Burke  instituted  hia  action, under  the  fmn^pfe^ 
a^bed  by  the  Act  of  1847,  against  B^  R.  Smith  and  Sup* 
uel  J.  Sfloith)  for  tt^  recovery  of  lot  of  land  Na  881,  in  the 
Qth:  district  of  Qal^er^  county. 

WilUaaa  G.  Brown  and  the  Smiths,  filed  their  bill  in  Equi- 
ty to  ei^^qin  thia  action.  The  bill  aet  forth,  that  said  lot  of 
land  was  purcbaaed  by  William  Burk|9,  the  father  of  the 
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plaiBliff,  from  one  Seth  G.  SteveM,  in  the  year  1844,  who 
paid  the  full  eonsidMration  mooey,  but  that  titles  to  the  same 
were  exeeuted  by  Stevens,  to  David  B.  Burke,  the  plaintiffi 
aa  in&tu  soa  of  William  Burkes  That  the  conveyance  al- 
though absolute  on  its  face,  was  intended  for  the  use  and 
ben^t  of  the  father,  who  went  into  possession  and  made 
improvements,  and  with  his  fiamily  resided  on  the  place,  un« 
til  the  year  1847,  when  he  sold  it  to  one  William  S.  Kea ; 
Kea  sold  it  to  his  brother  Francis  D.  Kea,  in  1848 ;  Fran- 
cis D.  sold  in  1850,  to  William  G.  Brown,  who  on  the  d6th 
December,  1850,  sold  the  same  to  the  defendants  in  the  action 
at  law,  and  who  are  now  in  possession  of  the  premissfli 

The  bill  further  alleges  that  all  the  foregoing  conveyances 
weve  bonajidc  and  for  valuable  consideration,  and  that  com* 
I^nant  Brown  had  no  knowledge  or  notice  of  David  B. 
Burke's  dauoa  or  title,  when  he  purchased  from  Kea. 

The  answer  of  David  B.  Burke,  admits  the  conveyance  of 
the  premises  from  and  to  the  different  parties  as  set  forth  in 
the  bill ;  and  at  the  time  of  the  execution  of  the  deed  from 
Stevens,  that  he,  defendant,  was  a  minor,  about  fifteen  years 
of  aga  But  he  avers  that  he  want  with  his  father  into  pos- 
session of  the  land,  and  that  the  same  was  paid  for  by  ha 
own  funds,  and  not  by  his  father.  He  further  charges  that 
all  the  purchasers  had  notice  of  his  title,  and  that  the  same 
waa  reeorded  in  the  proper  office,  within  less  than  twelve 
months  from  the  date  of  its  execution,  and  that  said  deed 
passed  from  his  father  to  Kea,  and  to  all  the  subsequent  pur- 
chasers successively.  He  denies  that  said  land  was  convey- 
ed by  Stevens  for  the  use  or  benefit  of  bis  father;  admits  the 
pmdaQcy  of  the  action  at  law,  and  denies  all  combination, 
&c. 

The  action  at  law,  and  the  Equity  cause  were  tried  togeth- 
er, and  submitted  to  a  special  jury,  on  the  appeal 

Ck>mplainant8  swore  SetA  C.  SteuenSf  who  testified,  that 
William  Buifce  contracted  with  him  for  the  purchase  of  the 
land:  Gave  his  notes  for  the  pnrchase  money  and  took  a  bond 
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for  titles,  and  thai  he  subsequently  paid  him  for  the  land  with 
his  own  funds,  and  took  the  deed  to  his  son,  David  B.  Burke, 
then  a  minor  about  fifteen  years  old,  saying  at  the  time,  that 
he  desired  the  deed  made  this  way,  so  that  he  could  not  spend 
it,  and  that  he  might  have  a  permanent  ^  home  for  himself 
and  family.  William  S.  Kea,  had  notice  of  David  R  Burke's 
title,  when  he  bought 

James  Georg-e,  testified,  that  the  Smiths  took  possession 
about  the  1st  of  January,  1851 ;  about  seventy-five  acres  then 
cleared  and  in  cultivation.  William  Burke  put  the  first  im- 
provement on  the  lot ;  built  the  houses  and  cleared  some 
thirty  or  forty  acres  of  land  ;  kept  possession  of  it  about  three 
or  four  years  before  he  sold  it;  heard  him  say  while  m  pos- 
session, that  he  bad  given  the  lot  to  his  son  David,  who  was 
a  minor,  living  with  his  father.  William  Burke  is  now  dead. 
Heard  Benj.  R.  Smith  say  that  he  had  notice  of  David  Burke's 
title  before  he  purchased  the  lot. 

Franda  D.  Aea,  testified,  that  he  is  of  opinion  that  he 
will  not  be  liable  on  his  warranty  deed  to  Brown,  if  his  title 
should  fail ;  when  he  bought  the  land  from  his  brother  Wil- 
liam S.  Kea,  he  had  heard  of  David  Burke's  title  to  the  lot — 
He  sold  the  land  in  the  summer  of  1850,  to  Brown,  and  took 
his  note  for  the  purchase  money  jSl,117 ;  0600  to  be  paid  ^n 
the  making  of  a  deed,  and  the  balance  on  time,  and  gave 
his  bond  for  titles.  That  after  this,  and  before  he  executed 
title,  he  wrote  to  Brown  who  resides  in  Wilkinson  countv 
and  who  was  a  stranger  in  the  county  of  Baker,  giving  him 
notice  of  David  Burke's  title,  and  proposing  to  rescind  the 
trade,  if  he  desired  it,  which  letter  Brown  admitted  that  he 
received ;  that  when  Brown  came  down  in  December,  1850, 
he  again  told  him  of  this  title,  and  offered  to  let  him  off,  but 
Brown  insisted  on  the  j>orformancc  of  the  contract,  &c. 

It  was  admitted  that  William  Burke  paid  for  the  land  by 
a  transfer  to  Stevens,  of  a  negro. 

The  jury  found  for  the  plaintiif,  David  B.  Buike,  the  pre- 
jnises  in  dispute  and  cost  of  suit 
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Defendants  moved  for  a  new  trial  on  the  following  grounds: 

1st  Because  the  Court  erred  in  admitting  the  testimony  of 
Francis  D.  Kea,  a  witness  interested  in  the  event  of  the  suit. 

2d.  Because  the  verdict  was  contrary  to  law  and  evidence. 

3d.  Because  the  Court  erred  in  charging  the  jury  that  de- 
fendant's were  not  entitled  to  recover,  if  they  had  notice  of 
David  Burke's  title  before  their  respective  purchases,  and 
that  they  were  affected  with  notice  if  received  at  any  time 
before  the  payment  of  the  purchase  money,  unless  they 
should  believe  from  the  evidence,  that  the  deed  was  made  to 
David  B.  Burlce  for  the  use  of  his  father,  and  not  as  an  ad« 
vancement  to  David,  in  which  event  they  should  find  for  the 
defendants. 

4th.  Because  the  verdict  was  contrary  to  the  charge  of  the 
Court  " 

The  motion  for  a  new  trial  was  refused  on  all  the  grounds 
therein  taken ;  and  defendants  excepted. 

R  F.  LroN,  for  plaintifls  in  error. 

Jno.  Lton,  for  defendant  in  error. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

The  action  at  law  and  the  bill  in  chancery  to  enjoin  that 
action,  and  to  set  asid^  the  title  on  which  the  plaintiff  relied 
in  his  action  at  law,  were  submitted  to  the  jury  together  by^ 
consent  This  consent  amounted  to  a  dissolution  of  this  itnw- 
junction  and  the  jury  returned  a  verdict  in  favor  of  the  pla?in^ 
tiff  in  the  action  at  law  for  the  premises  in  dispute.  The- 
defendant  moved  for  a  new  trial  on  four  grounds  as  set  forth) 
in  the  statement  of  the  case. 

[1.]  The  first  ground  is  that  the  Coun  erred  in  admitting^ 
the  testimony  of  Francis  D.  Kea,  as  a  witness  interested  in 
the  event  of  the  suit  I  do  not  find  in  the  record  that  any 
objection  was  made  to  him  as  a  witness  on  the  trial.  But, 
be  that  as  it  may,  he  conceived  himself  to  be  a  disinterested 
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witness,  but  if  he  was  mistaken  in  that,  as  he  probably  was, 
if  the  proof  of  notice  was  necessary  at  all  in  the  case,  be 
gave  evidence  against  his  interest  and  was  theinefore  compe- 
tent 

[2.]  The  second  and  third  grounds  in  the  notice  may  be 
considered  together,  for  if  the  chaige  of  the  Court,  as  com* 
plained  of  in  one  of  these  grounds  is  in  accordance  with  the 
law,  and  the  jury  found  against  it,  the  verdict  ought  not  to 
stand ;  but  if  the  verdict  be  consistent  with  the  charge,  and 
the  charge  is  in  conformity  with  the  law,  it  ought  to  be  sus- 
tained. If  either  be  contrary  to  law  or  the  verdict  be  contra- 
ry to  evidence,  then  the  new  trial  ought  to  be  granted.  The 
decision  of  all  these  matters,  depends,  mainly,  on  the  validi- 
ty oi  the  deed  made  to  David  Burke,  against  subsequent  pur- 
chasers from  William  Burke  for  valuable  consideration.  The 
legal  title  was  conveyed  to  David  Burke,  hence  the  question 
of  notice  is  not  very  important  in  the  consideration  of  the 
questions.  The  Court,  in  the  latter  part  of  its  charge,  sub- 
mitted the  correct  view  of  the  case  to  the  jury.  If  the  title 
was  made  to  David  in  trust  for  the  father,  and  the  father  sub- 
sequently sold  to  a  purchaser  for  a  valuable  consideration, 
jhirly  and  bona  fidtj  then  the  complainants  in  the  bill  of 
Equity  ought  to  have  prevailed,  whether  they  had  notice  of 
David's  title  or  not ;  but  if  the  title  was  made  as  an  advance- 
ment to  David,  then  the  verdict  should  be  for  the  defendant 
to  the  bill.  The  counsel  for  plaintiff  in  error  lays  down  the  cor- 
rect general  rule,  thaf  if  a  parent  purchases  land,  and  takes  the 
title  in  the  name  of  the  child,  it  is  to  be  presumed  as  intend- 
ed for  an  advancement  And  we  admit  that  he  is  right  also 
in  saying  that  the  presumption  in  favor  of  an  advancement 
may  be  rebutted  by  evidence  of  clear  intention  that  the  child 
shall  take  as  a  trustee.  Rider  vs.  Kidder^  10.  VeseyyJr.  $60; 
15.  do.  43 ;  Finch  vs.  Finch.  The  rule  would  perhaps,  have 
been  more  properly  stated  in  this  way,  that  whenever  a  man 
purchases  land  in  the  name  of  another  and  pays  the  purchase 
money,  the  land  will  be  held  by  the  person  to  whom  tbeooa- 
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veyance  is  made  in  trust  for  him  who  paid  the  consideration 
money:  and  then  to  have  made  the  purchase  by  a  parent  in 
the  name  of  a  child  an  exception  to  the  rule,  for  the  reason 
that  the  law  will  presume  that  the  purchase  was  nrade  as  an* 
advancement  to  the  child,  and  that  that  presumption  may  in 
its  turn  be  rebutted  by  evidence  that  it  was  not  so  intended. 
But  the  authorities  sustain  the  rule  and  exception,  however 
stated.  The  evidence  relied  on  in  this  case,  to  rebut  the  pre- 
sumption that  the  conveyance  to  the  son  was  an  advance- 
ment, is : 

First:  That  the  father  entered  into  possession  of  the  land. 
It  is  in  proof  that  the  son,  David  Burke,  was  at  that  time 
only  fifteen  years  of  age,  and  was  under  the  dominion  of  his 
father,  of  course.  This  circumstance  is  entitled  to  but  little 
consideration. 

Secondly:  That  at  the  time  of  the  execution  of  the  deed, 
William  Burke,  the  father,  directed  the  deed  to  be  made  to 
his  son  David  B.  Burke,  saying  that  he  desired  the  deed  made 
that  way  so  that  he  could  not  spend  it,  and  that  he  might 
have  a  permanent  home  for  himself  and  his  family.  This 
has  much  the  appearance  of  a  trust,  but  it  was  in  proof  also 
that  he  said,  while  in  possession  of  the  land,  that  he  had 
given  it  to  his  son  David.  This  evidence  was  submitted  to 
the  jury.  There  was  no  evidence  of  indebtedness  by  William 
Burke  at  the  time,  to  any  one,  to  show  mala  fides,  in  the  trans- 
action. If  it  was  given  in  a  way  that  he  could  not  spend  it,  it 
must  have  been  given  as  an  advancement,  and  not  as  a  trust 
But  again,  it  was  given  in  that  way  that  he  might  have  a 
permanent  home  for  his  family  and  himself,  but  he  did  not 
say  that  the  remainder  was  not  for  his  son.  Finch  vs.  Finch, 
15.  Vesej/  Jr.  51.  These  things  cannot  well  arise  in  this  case ; 
the  deed  is  positive  and  absolute  on  its  face,  and  is  presump- 
tively an  advancement  There  is  no  declaration  of  a  trust 
in  writing,  and  this  case  must  be  regarded  in  the  same  light, 
as  a  suit  by  the  father  or  his  personal  representatives,  against 
t  he  son,  calling  for  a  reconveyance.    We  do  not  think  that 
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the  presumption  that  it  was  an  advancement,  is  sufficiently 
rebutted  by  the  evidence,  to  authorize  a  decree,  either  for  a 
perpetual  injunction  or  a  reconveyance 
*  [3  ]  It  is  aigued,  again,  that  the  deed  from  Stevens  to  Da- 
vid B.  Burke  was  a  voluntary  conveyance  so  far  as  David  B. 
Burke  was  concerned  and  a  subsequent  conveyance  to  a  pur- 
chaser by  William  Burke  was  good  against  such  voluntary 
title,  whether  the  purchaser  had  notice  or  not  This  is  the 
correct  rule,  as  established  in  England  at  this  day,  in  con- 
structions of  the  statute  of  27th  Elizabeth.  But  we  do  not 
consider  that  the  rule  was  settled  in  that  way  at  the  time  of 
our  adopting  the  statute.  That  statute  makes  void  all  convey- 
ances made  for  the  intent  and  of  purpose  to  defraud  and  de- 
ceive purchasers,  who  had  purchased  or  might  afterwards 
purchase,  in  fee  simple  &c.,  and  for  money,  or  other  good  con- 
sideration. According  to  the  construction  of  that  statute  in 
England  at  this  day,  a  purchaser  for  value,  is  protected 
whether  he  had  or  had  not  notice  of  a  prior  voluntary  con- 
veyance of  the  land.  A  treaty  for  the  sale  of  land  after  a 
voluntary  conveyance,  according  to  the  present  construction 
there,  connects  itself  with  the  voluntary  conveyance  and  is 
held  to  be  evidence  of  a  fraudulent  intent  on  the  party  who 
made  the  conveyance.  The  proposition  to  sell,  is  regarded 
as  an  effort  to  transfer  for  value  aud  obtain  money  from  a 
stranger  for  that  which  was  conveyed  without  consideration. 
An  actual  sale  is  conclusive  evidence  of  the  fraud  and  inval- 
idates the  fraudulent  conveyance.  Whether  the  purchaser 
had  notice  is  entirely  immaterial  We  have  adopted  the 
common  and  statute  law  of  England  so  far  as  they  were  us- 
ually in  force  in  the  then  Province  of  Georgia  on  the  I4th 
day  of  may  1776,  so  far  as  they  are  not  contrary  to  the  Con- 
stitution, laws,  and  form  of  government  established  in  this 
State.  The  statutes  as  they  were  known  to  be  construed  in 
England,  at  the  time  of  the  act,  are  what  our  Legislature  is 
to  be  presumed  to  have  adopted.  What  the  constructions  oi 
the  statute  of  Elizabeth  was  at  that  time  was  pretty  fully  ex- 


MACON,  JUNE  TERM,  1857.  581 

Brown  et  al.  vs.  Barke. 

amined  and  discussed  in  the  case  of  Cathcart  vs,  Robinson^ 
in  the  Supreme  Court  of  the  United  States,  5.  Peters  280. 
The  conclusion  to  which  that  Ck>urt  came,  was,  that  the  rule, 
as  it  now  exists  in  England,  ^goes  beyond  the  construction 
which  prevailed  at  the  American  revolution,  and  ought  not 
to  be  followed." 

[4.]  The  Court  proceeds  to  say  that  **  the  universally  re- 
ceived doctrine  at  that  day  unquestionably  went  as  far  as 
this :  A  subsequent  sale,  without  notice,  by  a  person  who 
had  made  a  settlement,  not  on  valuable  consideration,  was 
presumptive  evidence  of  fraud,  which  threw  on  those  claim- 
ing under  such  settlement  the  burthen  of  proving  that  it  was 
made  bona  fidt:'*^  and  such  must  be  our  construction.  We 
must  therefore^  hold  in  this  case,  that  if  William  Burke  had 
held  the  legal  title  to  the  land  and  conveyed  to  his  son  with- 
out other  consideration  than  blood,  the  subsequent  sale  of 
the  land  was  not  conclusive  evidence  of  fraud. 

[5.]  It  was  further  urged  in  the  ailment,  that  the  bill 
which  brings  these  matters  before  the  Court,  being  a  proceed- 
ing in  chancery,  ought  to  have  been  determined  by  the  Court 
In  England  all  Equity  causes  are  decided  by  the  Court 
Sometimes  the  Chancellor  sends  an  issue  of  fact  to  a  Court 
of  law  for  trial.  In  this  State,  all  Equity  causes  are  tried  by 
a  special  jury,  under  the  direction  of  the  Court  as  to  the  law. 
The  Judge  here  cannot  decide  a  fact,  and  cannot  now  give 
his  opinion  to  the  jury  as  to  the  preponderance  of  the  evi- 
dence. 

We  think  that  the  jury  was  warranted  in  finding  as  they 
did,  under  the  charge  of  the  Court,  and  are  therefore  of  opitj- 
ion  that  the  judgment  of  the  Court  must  be  affirmed. 

Judgment  affirmed. 


SBH  SUPREME  COURT  OF  OfiOROIA. 

Jones  vs.  Keaton. 

No.  lO.-^WiLLiAM  P.  JoNSSy  plaintiff  in  error,  tw.  Bsnj.  R 

KsATON,  defendant  in  errcur. 

A  new  trial  granted  on  the  ground  that  the  verdict  of  the  jury  is  ooAtrary  to 
evidence. 

Assumpsit,  and  motion  for  new  trial,  from  Baker  Superior 
Court    Tried  before  Judge  Allbn,  at  May  Term,  1857. 

This  was  an  action  brought  by  William  P.  Jones,  against 
Benjamin  B.  Keaton,  administrator  of  Joseph  J.  Montgome- 
ry, deceased,  for  the  recovery  of  |16I0  25,  for  work  done  for, 
and  cash  lent  to  intestate,  &c  as  per  bill  of  particulars  annexed 
to  the  declaration, 

Britf  of  Em4tnce—For  Pfamtiff. 

James  J.  Keaton^  swore  that  he  gave  a  note  to  plaintiff  for 
{lJl87  50,  and  he  paid  said  note  to  William  W.  Cheever;  he 
could  not  read,  and  does  not  know  how  the  note  was  paya- 
ble ;  it  was  traded  by  the  intestate,  Joseph  J.  Montgomery  to 
Cheever — the  note  was  given  to  Jones  in  a  negro  trade. 

Sam.  B.  Wright,  swore  that  plaintiff  went  on  Ihe  river  as 
a  box  hand  for  defendant  two  or  three  trips  from  Newton  to 
Apalachicola,  and  that  he  took  about  fourteen  days  to  make 
a  trip,  and  a  box  hand  was  worth  about  a  dollar  per  day. 
That  plaintiff  worked  on  a  house  for  defendant,  the  building 
of  which  was  worth  seventy-five  dollars ;  does  not  know 
how  long  he  worked  on  the  house,  and  there  were  other  par- 
ties at  work  on  the  house  at  the  time ;  plaintiff's  work  on 
the  house  was  worth  a  dollar  a  day. 

Newton  B.  Shuit,  swore  that  plaintiff  worked  for  defend- 
ant on  the  river  as  much  as  two  trips  to  Apalachicola,  and 
it  took  on  an  average  eleven  days  to  make  the  trip,  and  a 
hand  was  worth  about  $1  per  day.  That  plaintiff  hewed 
timber  for  two  boxes  worth  $10  a  piece,  and  built  a  house 
worth  seventy-five  dollars.  It  was  usual  for  employers  of 
hands  on  the  river  to  pay  their  expenses  at  Apalachicola . 
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MoDtgomeiy  admitted  in  bis  life-time,  that  he  had  about 
lilOO  of  plaintiff's  money  in  his  hands.  That  Jones  made 
Montgomery  a  keeper  of  his  money  and  papers ;  a  sort  of 
guardian.    Plaintifl  here  closed* 

Far  Defendant: 

Abraham  Carlisky  examined  by  rommissiou,  answers,  that 
he  knows  the  parties ;  that  he  had  a  conversation  with  plain- 
tiff a  short  time  after  Montgomery's  death,  in  which  plaintiff 
said  in  substance,  in  reply  to  an  inquiry  addressed  to  him, 
that  he,  Montgomery  was  owing  him  but  very  little ;  he  saM 
that  he  was  behind  with  him  for  work  on  his,  Montgomery's, 
dwelling  house,  twenty-five  or  thirty-five  dollars,  and  with 
his,  plaintiff's,  grocery,  but  not  much ;  though  he  did  not  state 
the  exact  amount  Upon  enquiry  as  to  Montgomery's  in- 
debtcdness  for  work  done  on  the  river,  he  replied  that  he  was 
not  behind  with  him,  plaintiff,  anything;  it  was  but  little. 
Joseph  Montgomery  died  between  the  5th  and  8th  of  Janua- 
ry, 1854;  it  may  be  1853,  and  now  I  think,  that  was  the 
time ;  and  in  Newton,  Georgia.  The  conversation  with  plain- 
tiff was  a  short  time  after  Montgomery's  death ;  a  few  days 
after;  and  it  was  at  my  (witness)  house  in  Newton ;  witness' 
wife  and  children  were  in  the  house ;  no  one  else  was  pre- 
sent. I  spoke  nothing  of  a  settlement,  except  that  Montgom- 
ery had  settled  up  with  him  about  all,  for  work  on  the  river; 
stated  no  precise  amount  due  him,  only  as  to  the  $25  or  9 30 
due  for  work  on  the  house ;  he  said  nothing  of  anything 
being  due  him  from  Montgomery  for  cash  loaned,  and  for 
notes  and  cash  deposited  with  him  for  safe  keeping ;  nothing 
as  to  any  other  indebtedness  than  as  before  stated.  Said 
nothing  as  to  how  or  when  Montgomery  paid  him.  I  am 
friendly  with  Jones;  there  is  no  person  present  at  the  taking 
of  these  depositions  except  the  commissioners  and  myself 

Plaintiff  in  reply,  introduced  James  Jahnsan^  who  swore, 
that  he  was  acquainted  with  the  character  of  Abraham  Car- 
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lisle  while  he  lived  in  Newton,  and  that  he  had  none  for 
truth  and  veracity ;  he  could^not  swear  that  he  would  helieve 
him  on  his  oath  in  a  Court  of  justice: 

The  jury  found  for  the  plaintiff  four  hundred  and  five  dol- 
lars. 

The  defendant  moved  for  a  new  trial,  on  the  following 
grounds  : 

1st  Because,  the  evidence  was  not  sufficient  to  authorize 
the  jury  to  find  a  verdict  for  the  sum  of  four  hundred  and 
^ve  dollars  in  favor  of  the  plaintiff 

2d.  Because  the  evidence  was  not  sufiicient  to  authorize 
the  jury  to  find  a  verdict  for  the  sum  of  $187,  the  amount 
alleged  by 'plaintiff  as  having  been  collected  by  defendant's 
intestate,  on  a  note  belonging  to  plaintiff,  and  made  by  James 
J.  Keaton  in  a  negro  trade. 

3d  Because  the  evidence  was  not  sufficient  to  authorize  a 
finding  for  the  plaintifi*  a  greater  sum  than  (22,  for  work 
done  on  tlfe  river  by  plaintiff 

4th.  Because  the  evidence  was  not  sufficient  to  authorize 
a  finding  for  the  plaintiff  for  any  amount,  unless  the  plain- 
tiff had  successfully  discredited  the  witness  Carlisle,  whose 
testimony  was  introduced  by  defendant 

5th.  Because  the  witness  Carlisle  was  not  discredited  by 
plaintiff. 

6th.  Because  the  jury  found  contrary  to  evidence,  and  to 
the  weight  of  evidenca 

The  Court^granted  the  motion,  and  plaintiff  by  his  counsel 
excepts,  and  assigns  the  same  as  error. 

W.  E.  Smith,  for  plaintiff  in  error. 

Strozier  &  Slaughter  ;  and  McCor,  for  defendant  in 
error. 
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By  the  Court — ^McDonald,  J.  delivering  the  opinion. 

The  Court  granted  a  new  trial  on  the  ground  that  the  ver- 
dict of  the  jury  was  contrary  to  evidence.  Many  of  the  items 
in  the  plaintiff's  account  are  not  proven  at  all.  No  evidence 
was  submitted  as  to  money  loaned.  The  intestate  admitted 
to  one  of  the  witnesses  that  he  had  one  hundred  dollars  of 
plaintiff's  money  in  his  hands.  He  does  not  specify  the  time 
at  which  he  made  the  statement  If  Montgomery  received 
from  Ch^ver  the  jSl87  50-100,  it  may  have  been  a  part  of 
that  We  think  there  is  evidence  enough  to  justify  the  con^ 
elusion  that  the  money  paid  by  Keaton  on  his  note  to  Chee- 
ver,  went  into  the  hands  of  the  intestate,  and  that  the  house 
was  built  by  plaintiff,  and  was  worth  seventy-five  dollars. 

But  the  witness,  Carlisle,  testifies  that  after  the  death  of 
Montgomery  in  a  conversation  with  the  plaintiff,  he  said  that 
Montgomery  was  owing  him  but  little,  that  he  was  behind 
with  him  twenty-five  or  thirty  dollars,  for  work  on  his  house, 
with  his  grocery,  but  not  much.  There  is  no  discrepancy 
between  the  testimony  of  Carlisle  and  that  of  the  other  wit- 
nesses. The  plaintiff's  witnesses  prove  some  of  the  items  in 
plaintiff's  account,  but  they  say  nothing,  one  way  or  the  oth- 
er, in  regard  to  payments,  and  their  evidence  applies  to  a 
time  before  his  death,  and  the  intestate  may  have  been  in- 
debted to  plaintiff  the  several  amounts  testified  to  by  them, 
and  may  also  have  paid  them  principally  before  his  death. 

Carlisle's  evidence  is  perfectly  consistent  with  the  proof 
made  by  plaintiff's  witnesses.  He  does  not  deny  but  that 
the  intestate  may  have  owed  the  plaintiff  every  dollar  pro- 
ven by  his  witnesses,  but  he  says  that  the  plaintiff  admit- 
ted to  him,  that  at  the  time  of  intestate's  death  he  owed 
him  but  littla  An  attempt  was  made  to  discredit  him  ;  but 
one  witness  only  was  introduced  for  that  purpose  and  testi- 
fied in  a  manner  not  very  satisfactory.  He  said  that  he  knew 
his  character  when  he  lived  in  Newton,  and  that  he  had  none 
for  truth  and  veracity,  and  that  he  could  not  swear  that  he 
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would  believe  him  ou  his  oath  in  a  Court  of  justice  But 
he  does  not  say  he  would  not  believe  him.  This  is  one  wit- 
ness's oath  against  another,  which  is  not  sufficient  of  itselfl 
This  case  mu^  go  back  for  a  new  irial,  and  the  plaintiff  will 
have  time  to  look  up  witnesses  te  impeach,  and  the  d^nd-* 
ant  witnesses  to  support  his  character. 

Judgment  affirmed. 


■I  "  '  ii^' 


No.  1 1. — WiLidAM  J.  STIU.WN9  (be^txer,)  pUdoitiff  in  enwr,  p9 
ALFasD  KsasEiTy  It  RotTsm  and  £•  H.  W4»bwn«  deAod- 
ants  iu  error. 

If  the  cause  of  action  comes  under  the  Short  Forms  Act,  it  is  suiBcient  tP  set  it 
out  in  the  language  of  the  statute;  and  all  things  else  necessary  to  a  recove* 
ry,  may  be  supplied  by  proof. 

If  the  cause  of  action  is  defectiTely  set  oot  under  Ibe  Act  of  1S47,  the  declwn- 
tioA  may  be  amended. 

Complaint  in  Lee  Superior  Court^  before  Judge  Alubk, 
April  Term,  1857. 

This  was  an  action,  brought  under  the  form  prescribed  by 
Act  of  1847,  by  William  J.  Strawn,  against  defendants,  on 
the  following  instrument,  to- wit: 

.  "  By  the  6th  day  of  April  next,  we,  or  either  of  us,  promise 
to  pay  to  Elbert  Pitman,  or  bearer,  four  hundred  and  ninety* 
seven  dollars,  if  by  that  time  the  meeting  house  for  which 
this  note  is  given,  is  completed  according  to  the  contract  s^- 
ed  by  said  Pitman  of  the  same  dite  of  this  note.  This  the 
6th  day  of  January,  1855. 

(Signed,)  ALP.  KERSET, 

JAMES  R.  ROUSE, 
E.  H.  WARREN*^ 
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A^r  isacUpg  in  eridence  this  note,  plaintiff's  counsel  pro-p 
posed  to  prove  by  a  witness,  Johu  A.  Dennard^  tttat  the  work 
was  not  completed  by  the  6th  of  April,  1855,  for  the  reason 
tlia^  the  Steam  Ss^w-Mill  at  which  the  lumber  was  to  be  saw- 
ed, was  blown  up,  but  that  the  house  was  finished  soon  aft^i-^ 
wards,  and  accepted  by  the  parties. 

The  Court  rejected  this  evidence,  and  counsel  ior  plaintiff 
excepted. 

Counsel  for  plaintiff  then  moved  to  amend  the  declamtion, 
by  setting  forth  that  after  the  work  was  completed,  the  par- 
ties accepted  it  under  the  contract,  and  promised  to  pay  for 
it  The  Court  refused  to  allow  the  amendment,  and  plaintiff 
excepted. 

Counsel  lor  defendants  then  moved  for  a  non-suit,  which 
the  Court  granted,  and  plaintiff  excepted,  and  assigns  error 
on  all  said  rulings  and  decisions. 

Williams  &  Habpeb  ;  and  McCot  &  Hawkins,  for  plain- 
tiff in  error. 

Wabbeh  ;  and  Lton,  for  defendants  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

it  has  been  repeatedly  held  by  this  Court,  that  the  proper 
construction  of  the  Short  Form  Act  of  1847,  is,  that  if  the 
cause  of  action  comes  under  those  Forms,  it  is  sufficient  to 
set  it  out  in  accordance  with  these  Forms,  and  that  all  else 
may  be  supplied  by  proof.  In  a  declaration  at  common  law, 
the  plaintiff  would  have  to  aver  and  prove  performance  of 
his  contract,  or  allege,  and  show  a  legal  excuse  for  his  &il- 
ure,  befiMre  he  would  be  entitled  to  reeover.  Not  so  here. 
U  was  proposed  to  be  diown,  that  although  tho  meeting* 
hoose»  the  building  of  which  constituted  the  omsideration 
to€  the  note  sued  on,  was  not  completed  by  the  6th  of  April, 
thct  time  stipnhrted,  owing  to  the  blowing  up  of  the  SawpMill, 
wbieb  wae  to  auiqply  the  lumber,  still  it  was  finished  and 
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accepted,  soon  thereafter,  which  amounted  to  a  wairer  of  the 
time  when  it  was  to  have  been  completed  But  this  testimo- 
ny, the  Court  rejected. 

Counsel  for  the  plaintiff,  then  offered  to  amend  his  com- 
plaint, so  as  to  let  in  the  evidence ;  and  this  was  refused  by 
the  Court. 

Under  the  construction  put  upon  the  Act  of  1847,  the 
amendment  was  unnecessary.  But  even  at  common  law,  or 
certainly  under  the  Act  of  1853,rcspectingSamendments,  this 
privilege  would  have  been  allowed  the  plaintiff.  And  if  his 
complaint  was  defective  without  it,  it  should  not  have  been 
refused. 

Judgment  reversed 


No.  12. — Randal  S.  Jordan,  Adm'r,  et  a/.,  plaintiffs  in  error 
vs.  Green  B.  Mato,  et  aL  defendants  in  error. 

A  mere  verbal  order  by  a  plaiatilf  to  a  Justice  of  the  Peace  to  diftmiaa  eertaia 
judgments  in  his  favor,  which  is  not  in  point  of  fact  done,  does  not  invalidate 
said  judgments,  or  the  executions  issuing  thereon. 

Certiorari,  in  Lee  Superior  Court  Decision  by  Judge  Al- 
len, at  March  Term,  1857. 

Randal  S.  Jordan,  administrator  of  Joseph  Jordan,  de» 
ceased,  brought  suits  in  a  Justice's  Court  upon  several  prom* 
issory  notes,  against  Green  B.  Mayo,  Alfred  King,  and  Mar- 
tha WilUama  At  December  Term,  1855,  of  the  Justice's 
Court,  judgments  were  rendered  against  defendants  in  all  the 
cases :  they  excepted  to  the  decision  of  the  Justice,  and  exe- 
cuted bond  with  security,  with  a  view  of  taking  up  the  cases 
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by  certiorari,  and  having  the  judgments  reviewed  and  set 
asida 

Afterwards  and  before  the  certiorari  issued,  Jordan  ordered 
the  suits  to  be  dismissed  ;  paid  up  all  the  costs,  and  took  the 
notes  upon  which  the  suits  were  brought  into  his  possession, 
and  commenced  suit  on  the  notes,  consolidated  in  the  Supe- 
rior Court:  six  months  after  the  commencement  of.  suit  in 
the  Superior  Court,  and  more  than  six  months  afier  the  dis- 
missal in  the  Justice's  Court,  plaintifl  dismissed  his  action 
in  the  Superior  Court,  and  ordered  the  Justice  of  the  Peace 
to  i8sue^./aj.  on  the  judgments  rendered  in  December  1856, 
none  having  been  issued  before,  and  the  same  were  levied 
upon  the  property  of  defendants,  who  filed  their  affidavit  of 
illegality,  setting  out  the  foregoing  facts.  The  Justice  before 
whom  the  illegality  was  tried,  dismissed  the  same,  and  ord^- 
ed  the^.  /cls,  to  proceed ;  to  which  decision  defendants  ex- 
cepted, and  by  certiorari  brought  the  case  up  for  revision  and 
reversal,  before  the  Superior  Court 

The  presiding  Judge,  upon  hearing  the  petition  for  certio- 
rari and  the  answer  of  the  Justice  thereto,  sustained  the  cer- 
tiorari, and  overruled  the  judgment  of  the  Justice's  Court 

To  which  decision,  counsel  for  plaintiff  in  fi.  fa,  excepted, 
and  alleges  as  error: 

1st  Because  the  Court  erred  in  ruling  that  the  withdrawal 
of  the  notes  from  the  Justice  of  the  Peace,  the  payment  of 
the  cost,  and  the  institution  of  suit  in  the  Superior  Court  on 
the  same  notes,  was  evidence  of  a  withdrawaljof  the  judgment 
and  dismissal  of  the  suit,  and  that  under  these  circumstances. 
It  was  not  competent  for  the  Justice  of  the  Peace  to  issue  the 
fi.fa't. 

2d.  Because  the  Court  erred  in  ruling  that  the  above  facts, 
amounted  to  a  dismissal  of  the  suits. 

Stbozier,  for  plaintiff  in  error. 

PsABMAN  &  KiMBRouGB,  by  McCoY,  for  defendant  in  error. 

VOL.  XXII  41. 
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By  the  Court — Lumfkiit,  J.  delivering  the  opinioru 

Did  the  verbal  order  of  the  plaintiff  to  the  Justice  of  the 
Peace,  to  dismiss  hisJtidgTnenfs ;  (which  by  the  way,  was  not 
in  point  of  &ct  done)  blot  out  his  debt  or  in  any  way  affect 
the  validity  of  the  judgments  ? 

We  apprehend  a  judgment  may  at  the  instance,  or  by  the 
direction  of  the  plaintiff,  be  discharged  by  entering  satisfac- 
tion, or  filing  a  release.  It  cannot  be  dismissed.  We  hold, 
therefore,  the  magistrate  was  right  in  maintaining  the  legali- 
ty of  the  executions  issued  upon  these  judgments ;  and  thai 
the  Superior  Court  was  wrong  in  sustaining  the  certiorari  U> 
his  decision. 

The  defendant  however,  is  not  without  his  remedy  in  Equi- 
ty, provided  he  has  a  good  defence  to  the  original  suits,  and 
forbore  to  make  it  available,  as  he  had  taken  the  initiatory 
steps  to  do,  by  the  conduct  of  the  plaintiff,  especially  as  the 
suit  brought  in  the  Superior  Court,  upon  the  consolidated 
notes,  was  not  dismissed,  until  it  was  too  late  to  prosecute 
his  certiorari ;  the  six  months  allowed  by  law  for  that  pur- 
purpose,  having  already  expired. 

Judgment  reversed. 


No.  13. — ^BsNj.  Gbiffin,  and  others,  plaintiffi  in  eiror,  wk 
Thb  Jitstices  of  thb  Ikfsbiob  Covbt  of  Bakui  Ca«»* 
TY,  defendants  in  error. 

Notwithstanding  a  creditor  has  obtained  an  absolute  judgment  agvunat  tke  ad- 
ministrator of  his  debtor;  still,  if  it  appear  that  the  administrator  and  tha 
heirs  have  fraudulently  distributed  the  assets  to  defeat  the  eolleetioatif  A» 
claim,  the  heirs,  and  not  the  securities  of  the  administrator,  are  primmAf  ift> 
ble  in  Equity  for  the  payment  of  the  money. 
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In  Equity,  from  Decatur  Superior  Court  Decision  on  de- 
murrer, by  Judge  Au^n,  at  Chambers,  May  1857. 

The  Justices  of  the  Inferior  Court  of  Baker  county,  filed 
their  bill  in  Equity  against  Benjamin  M.  Griffin  and  otherSy 
setting  forth  the  following  facts,  viz:  That  in  the  year  1834, 
John  Sikes  of  the  county  of  Baker,  became  indebted  to  said 
county,  the  sum  of  |I791  73,  for  which  he  gave  his  note  pay- 
able one  day  afterdate;  that  in  the  year  1838,  and  before  the 
payment  of  said  note,  Sikes  departed  this  life,  leaving  a  con- 
siderable estate,  and  a  will  of  which  his  wife  Winney,  was 
appointed  executrix.  That  she  died  soon  afterwards  intestate, 
when  Benjamin  M.  Griffin  was  appointed  administrator  with 
the  will  annexed,  and  executed  his  bond  conditioned  for  the 
fiiithful  discharge  of  his  duties,  with  John  Montgomery, 
Green  Tinsley,  and  Mathew  R.  Moon,  as  his  sureties.  This 
bond  bears  date  the  2d  day  of  December,  1839,  and  is  in  the 
penalty  of  thirty-five  thousand  dollars.  That  John  Sikes, 
the  testator,  in  and  by  his  said  last  will  and  testament,  be- 
queathed to  his  son  John  Sikes  five  negroes  (naming  them,) 
and  all  the  balance  of  his  estate  he  gave  to  his  wife,  the  said 
Winney,  ^to  be  kept  together  by  her  and  managed  by  her  as 
her  judgment  may  dictate,  and  that  she  shall  divide  the  same 
equally  between  herself  and  her  children  by  me,  to  be  given 
off  to  them  as  they  shall  marry  or  come  of  aga"  That  the 
said  John  &  Winney  left  the  following  children  as  their  lega- 
tees and  distributees,  to- wit:  John  Sike^s,  junior,  the  wife  of 
Benj.  M.  Griffin,  Lucy  H.  Sikes,  Stephen  S.  Sikes,  Rebecca 
B.  Sikes,  Richard  S.  Sikes,  and  Benj.  G.  Sikes ;  the  five  last 
named  being  minors  at  the  death  of  their  father  and  mother. 
That  John  Sikes,  junior,  has  long  since  departed  this  life,  and 

bis  widow  afterwards  intermarried  with Flournoy,  who 

now  resides  in  the  State  of  Florida ;  and  that  he  has  no  pro- 
perty, nor  representative  of  his  estate,  in  Greorgia:  That  Benj. 
M.  Griffin  resides  in  the  county  of  Decatur.    That  Lucy  H 
Sikes  married Ashurst,  in :  That  Stephen  S.  and 
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Richard  S.  Sikes,  have  become  of  age,  and  one  resides  in  the 
county  of  Lee,  and  the  other  in  the  county  of  Terrell:  That 
Rebecca  R.  married  John  Moreland,  who  resides  in  the  coun- 
ty of  Terrell,  and  was  the  guardian  of  Stephen  S.  and  Rich- 
ard S.,  during  their  minority ;  and  is  now  the  guardian  of 
Benjamin  G.  Sikes,  who  is  still  an  infant 

The  bill  ftirther  states  that  suit  was  instituted  against  Grif- 
fin,  as  the  administrator,  with  the  will  annexed,  on  said  note, 
in  1841,  and  again  in  1844,  which  were  defeated  on  some 
technical  defect,  not  involving  the  merits.     That  a  third  suit 
was  again  brought  in  1848,  and  after  a  protracted  litigation, 
judgment  recovered  in  Baker  Superior  Court  at  May  Term, 
1854, for $791  73 principal,?!  118  92 interest, and $23  62 cost. 
That /./a.  issued  upon  said  judgment  against  the  adminis- 
trator, to  be  levied  upon  the  goods,  &c.  of  his  testator,  upon 
which  the  Sheriff  on  the  21st  of  November,  1856,  made  a 
return  of  millu  bona.     The  bill  charges  that  before  said  judg- 
ment was  obtained,  all  the  estate  of  said  John  Sikes,  senior, 
the  testator,  and  all  the  estate  of  said  Winney,  were  given  off 
and  distributed  to  and  amongst  their  children,  above  named, 
or  to  their  guardians,  who  now  have  the  same — that  all  said 
legatees  and  distributees  are  solvent,  except  the  said  Benj.  M. 
Griffin,  the  administrator,  who  is  insolvent     That  Moon,  one 
of  the  sureties  ou  his  administration  bond^  has  long  since 
been  dead,  and  has  in  this  State  neither  property  nor  a  repre- 
sentative.    That  Tinsley,  another  surety,  has  removed  to  the 
State  of  Mississippi,  leaving  but  little  property  here;  and  that 
Montgomery,  the  other  surety,  is  dead  and  his  estate  repre- 
sented by  John  Lyon  of  Baker  county,  but  his  estate  is  inade- 
quate to  pay  said  debt     That  said  judgment  is  wholly  due 
•and  unpaid,  and  that  the  solvent  parties  who  are  in  posse8«> 
sion  of  the  estate  of  John  Sikes,   senior,  the  original  debtor, 
refuse  to  pay  the  same. 

The  bill  prays  that  a  decree  may  be  made,  compelling  the 
parties  in  such  order,  proportion  and  under  such  cooditioos 
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as  the  Court  shall  seem  proper,  to  pay  and  discbarge  said 
judgment 

Benj.  M.  Griffin,  Stephen  S.  Sikes,  John  Moreland,  Rick- 
ard  S.  Sikes,  and  John  Lyon,  were  served  or  acknowledged 
service,  and  demurred  to  the  bill : 

1st  For  want  of  equity  therein. 

2d.  Because  there  has  been  no  recovery  against  the  ad- 
ministrator. 

3d.  Because  the  distributees  are  not  proper  parties. 

4th.  Because  no  recovery  or  decree  can  be  had  in  this 
case,  against  the  legatees  and  distributees,  and  complainants 
have  a  remedy  at  law. 

5th.  Because  the  bill  does  not  show  whether  or  not  Griffin 
did  not  return  assets  sufficient  to  pay  the  debt 

6th.  Because  the  bill  is  multifarious,  in  that  it  joins  parties 
who  have  a  common  interest 

After  argument,  the  Court  overruled  the  demurrer,  and 
defendants  excepted. 

Strozier;  and  Slaughter,  for  plaintiffs  in  error. 

Lyon  ;  and  Clarke,  for  defendants  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

Is  there  equity  in  the  bill  ?  The  creditor  is  unable  to  col- 
lect his  debt  at  law,  finding  no  assets  of  John  Sikes  on  which 
to  levy.  Against  whom  should  he  go  in  equity?  It  is  argu- 
ed, that  having  obtained  an  absolute  judgment  against  Griffin, 
as  administrator,  ii  is  conclusive  that  he  had  assets  with 
which  to  discharge  this  demand  ;  and  that  if  these  be  wasted, 
his  securities  are  absolutely  liable. 

But  this  position  is  in  the  face  of  the  facts,  charged  in  the 
bill.  It  is  there  alleged,  that  pending  the  suit  against  Griffin, 
he  and  the  heirs  fraudulently  combining  to  defeat  this  claim, 
distributed  the  whole  of  the  assets.  If  this  be  true  the  heirs, 
and  not  the  securities  should  be  primarily  liable. 
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This  proceeding  is  instituted  against  the  heirs  and  Becnri- 
ties.  On  the  trial,  all  the  facts  will  come  out,  and  all  the  par- 
ties can  be  heard ;  and  it  will  then  be  easy  to  determine 
who  ought  to  pay  this  money,  and  the  whole  litigation  wiQ 
be  settled  at  once.  Our  conclusion  therefore  is,  that  the  bill 
is  well  brought ;  that  there  is  an  equity  in  it ;  and  Uiat  the 
remedy  in  equity  is  much  more  complete  than  at  law. 

Judgment  affirmed. 


No.  14. — RoBSBT  A.  Crawfoiuo,  Adm'r,  plaintiff  in  errori 
t;^.  Butt  L.  Cato,  defendant  in  error. 

The  seizure  of  property  by  force,  and  holding  it  until  the  owner  executes  pro- 
missory notes  for  its  release,  without  the  semblance  of  a  consideration,  is  s 
species  of  duress,  and  a  Court  of  Equity  will  relieve  the  maker  by  preTent- 
ing  their  collection. 

In  Equity  in  Webster  Superior  Court  Tried  before  Judge 
KiDDOo,  April  Term,  1857. 

This  bill  was  filed  by  Butt  L.  Cato,  against  William  John- 
ston, administrator  of  John  A.  Lyon,  deceased,  to  enjoin  an 
action  at  law,  and  to  have  certain  notes  delivered  up  and  can- 
celled. 

The  bill  states,  that  in  the  year  1849,  complainant  then  a 
resident  of  Stewart  county,  was  in  possession  of  a  negro  man 
named  Henry,  whom  he  had  owned  for  more  than  seven 
years,  when  John  A.  Lyon  of  the  county  of  Harris,  with 
three  other  men,  armed,  came  into  the  field  on  complainants 
plantation  where  said  uegro  was  at  work,  and  seized  and  tied 
him,  and  was  about  taking  him  ofC  That  complainant  com- 
ing up  to  where  they  had  said  boy  confined,  Lyon  drew  his 
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knife,  and  having  a  stick  in  bis  hand,  and  saying  he  had  a 
TSTolving  pistol  in  his  pocket,  swore  he  would  carry  said  ne- 
gro ofl^  if  complainant  did  not  pay  him  or  secure  to  him  a 
debt  of  six  hundred  dollars  which  Lyon  alleged  that  Dr. 
James  W.  Cato  a  brother  of  complainant  owed  to  hinu  That 
complainant  owed  said  Lyon  nothing,  and  never  had.  That 
in  order  to  release  his  negro  from  Lyon's  custody,  and  to 
have  his  services  in  the  crop,  and  not  being  able  to  get  out 
any  l^;al  process  to  prevent  said  outrage,  before  said  negro 
could  have  been  removed  out  of  the  county,  complainant 
gave  to  Lyon  with  his  son  John  W.  Cato,  as  his  security,  his 
three  notes,  each  for  two  hundred  dollars.  That  said  notes 
were  without  consideration  and  obtained  thus  by  threats  and 
violence.  That  said  Lyon  had  since  departed  this  life,  and 
William  Johnson  his  administrator,  had  commenced  suit  up 
on  one  of  the  notes,  which  had  become  due.  The  bill  pray 
ed  for  an  injunction  to  restrain  the  action  at  law  upon  said 
note,  and  that  that  and  the  two  others  should  be  delivered  up 
and  cancelled. 

The  answer  of  the  administrator  admitted  that  suit  had 
been  commenced  upon  the  note  which  with  two  others  he 
found  amongst  the  papers  of  his  intestate.  Knows  noth- 
ing of  the  consideration  of  the  notes ;  supposes  they  are 
for  a  good  and  valuable  consideration ;  knows  nothing,  nor 
has  he  ever  heard  anything  of  the  circumstances  set  forth  in 
complainant's  bill 

John  S.   Thomasj  testified  that  on  the day  of  May^ 

1847,  he  was  at  the  plantation  of  B.  L.  Cato,  in  Stewart  coun- 
ty ; '  that  John  A.  Lyon,  and  two  other  men  came  there,  and 
Lyon  seized  a  negro  man  who  was  at  work  in  the  field,  and 
tied  him ;  that  soon  after  Cato  came  up  and  asked  Lyon  what 
he  was  doing;  he  replied  with  an  oath,  that  he  would  carry 
off  that  negro,  if  Cato  did  not  pay  him  $Q00,  Cato  asked 
him  if  he  owed  him  any  money;  Lyon  replied  that  Dr.  James 
W.  Cato  owed  him  |I600,  and  he  believed  Dr.  Cato  got  the 
money  for  him  B.  L.  Cato;  and  he  swore  he  would  take  off 
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the  negro  if  B.  L.  Cato  did  not  pay  or  secure  to  him  the  9600. 
Lyon  had  a  stick  in  one  hand  and  a  knife  in  the  other,  and 
said  he  had  as  good  a  pistol  as  ever  fired,  and  he  would  car- 
ry off  that  negro  or  die,  if  Cato  did  not  pay  or  secure  to  him 
the  $600 J  which  Dr.  Cato  owed  him;  Cato  frequently  said  to 
Lyon,  "you  know  I  do  not  owe  you  a  dollar."  Lyon  would 
reply :  "  I  believe  Dr.  Cato  got  the  money  for  you,  &c.'*  That 
the  others  who  were  with  Lyon  each  had  a  stick;  that  finally, 
rather  than  loose  his  negio,  Cato  agreed  to  give  his  notes  for 
the  8600,  which  he  did.  Lyon  and  his  associates,  lived  in 
Harris  county,  Georgia.  Did  not  hear  Lyon  claim  the  negro 
as  his  property. 

The  testimony  of  the  witness,  Thomas,  was  fully  sustain- 
ed by  James  Cato,  a  witness,  who  was  ploughing  in  the  field 
at  the  time,  and  that  B.  L.  Cato  had  had  the  negro  since 
1842. 

John  fV,  Winston^  teslified,  that  he  lived  with  Lyon  in 
1841,  as  an  overseer;  knew  the  negro  boy  in  dispute;  about 
the  time  said  boy  disappeared  from  the  plantation  of  Lyonj 
saw  whitemen  lurking  about ;  next  time  the  boy  was  heard 
of,  was  in  possession  of  complainant  in  Stewart  county. 
The  negro  wais  in  possession  of  Lyon  but  a  short  time  in 
1841. 

John  J.  Kelly  J  testified,  that  he  knew  the  parties,  and  the 
boy  in  dispute ;  knew  him  in  Lyon's  possession  a  short  time 
in  1841 ;  and  in  1849 :  He  was  called  on  by  Lyon  to  go  with 
him  to  Stewart  county,  for  the  purpose  of  getting  the  boy, 
who  Lyon  said,  Cato  was  harboring ;  went  with  him,  with 
some  other  persons,  neighbors  of  Lyon,  who  were  requested 
to  go  with  them  to  Cato's,  where  they  found  the  boy.  Went 
to  the  field  where  the  boy  was:  Lyon  took  the  boy  and  tied 
him ;  Cato  came  up  and  wanted  to  know  what  he  meant 
Lyon  swore  he  Avas  going  to  take  his  negro  home,  unless  Ca- 
to would  pay  him  for  him.  The  matter  was  adjusted  by  giv- 
ing the  notes,  now  in  controversy ;  no  one  was  armed  as 
witness  knew.    Cato  drew  out  his  knife  and  cut  the  boy 
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loose ;  Lyon  then  drew  his  knife ;  he  had  a  stick  and  swore 
he  would  take  the  negro  off,  if  Cato  did  not  pay  him  $600. 

William  D,  Cobb^  a  grand  jnror,  on  former  trial,  testified, 
that  Byar  then  dead,  testified,  on  the  former  trial,  that  he  was 
employed  by  Lyon  to  bring  trover  against  Cato  for  said  ne- 
gro, and  that  he  had  in  his  possession  a  bill  of  sale  to 
said  boy,  which  was  lost  or  destroyed,  that  he  could  not 
produce  it  Lyon  was  a  man  of  considerable  property,  and 
lived  in  Harris  county.  Affidavit  of  administrator  was  re- 
ceived, laying  the  foundation  for  secondary  evidence  as  to 
the  bill  of  sale,  and  notice  to  produce. 

Defendant  then  read  in  evidence  the  notes,  and  the  testi- 
mony closed. 

The  presiding  Judge  charged  the  jury,  that  if  they  believed 
the  notes  were  given  under  duress,  then  they  were  void,  if 
not  then  defendant  was  entitled  to  recover. 

The  jury  retired  and  found  for  the  complainant,  whereupon, . 
the  counsel  for  defendant  moved  for  a  new  trial,  upon  the 
grounds: 

1st  That  the  Court  erred  in  its  charge  to  the  jury. 

2d.  That  the  verdict  was  contrary  to  evidence. 

The  Court  refused  the  motion  for  a  new  trial,  and  defend- 
ant excepted. 

Ramsay  &  King,  for  plaintifi"  in  error. 
Tucker  &  Beall,  for  defendant  in  error. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

The  case  stated  in  the  bill,  is  one  of  overbearing  violence 
on  the  part  of  the  plaintiff  in  error's  intestate.  He  went  in- 
to the  field  of  defendant  (in  error,)  with  three  other  armed 
men,  and  seized  a  negro  man,  whom  the  defendant  had  own- 
ed for  more  than  seven  years.  He  tied  him  and  was  about 
carrying  him  off,  when  the  defendant  came  up.     The  plain- 
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tiff  drew  his  kpife,  and  having  a  stick  in  his  hand,  and  say* 
ing  he  had  a  revolving  pistol  in  his  pocket,  swore  he  would 
carry  said  negro  ofl^  if  complainant  did  not  pay  him  or  se- 
cure to  him  six  hundred  dollars,  which,  he  alleged,  Dr.  James 
W.  Cato,  defendant's  brother  owed  to  him.  The  defendant's 
bill  iurther  states  that  he  owed  the  plaintiff  nothing  and 
never  had,  that  in  order  to  release  his  negro  from  the  cc^o- 
dy  of  the  plaintiff  and  his  associates,  and  to  have  his  work 
and  services  on  the  crop,  he  was  induced  to  give  his  three 
notes  with  his  son  John  W.  Cato  as  security  for  two  hundred 
dollars  each ;  that  said  notes  were  without  consideration  and 
obtained  by  threats  and  violence.  The  administrator's  an- 
swer states  that  he  knows  nothing  of  the  consideration  of  the 
notes.  There  is  a  conflict  in  the  evidence  on  a  point  very 
material  to  the  issua  The  defendant's  witnesses  testified 
that  intestate  seized  the  negro,  and  swore  he  would  carry 
him  off,  if  the  defendant  did  not  pay  him  six  hundred  dol- 
lars that  Doctor  Cato  owed  him.  The  plaintiff's  witnesses, 
or  one  of  them,  testified  that  the  intestate  claimed  the  negro» 
and  swore  he  would  carry  him  ott,  if  the  defendant  did  not 
pay  him  for  him.  If  the  latter  witness  gives  the  tnib  account* 
there  was  no  duress;  for  the  intestate  was  making  a  recap- 
tion of  his  own  property,  and  after  he  had  seized  it,  illegally 
no  doubt,  because  not  in  fresh  pursuit,  the  parties  compro- 
mised as  stated  by  that  witness. 

In  this  confiict  of  evidence,  the  matter  was  referred  to  the 
jury,  to  determine  whether  there  was  duress  or  not  The 
charge  of  the  Court  to  the  jury  on  that  point  is  excepted  to. 
The  charge  is  very  brief,  and  does  not  explain  to  the  jury, 
what  constitutes  duress,  and  it  is  insisted  that  there  was  no 
duress  even  in  the  aspect  of  the  case,  most  unfavorable  to 
the  plaintiff.  According  to  the  defendant's  evidence  the  note 
was  without  consideration,  for  it  does  not  appear  that  he  was, 
in  any  manner,  liable  to  the  intestate  for  the  money  loaned 
to  Dr.  Cato. 

This  case  is  now  in  a  Court  of  Equity,  which  will  relieve. 
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although  the  circumstances  might  not  be  considered  as  ma* 
king  out  a  case  of  duress  in  a  Court  of  law.    A  Court  of 
chancery  will  look  into  the  matter  and  ascertain  if  the  notes 
were  executed  ^ freely  and  voluntarily,  or  by  compulsion;  if 
by  fear  or  terror  though  not  so  as  to  make  it^  per  dures,'  they 
ought  to  be  set  aside.    */3tty.  Oen.  va.  Lothan  2.  Vernon  497- 
This  case  is  referred  to  in  Bacon's  •Abrn  Duress  Jl,,  where  it 
is  said,  that  ^in  Equity,  if  a  man  enters  into  a  bond  by  com- 
pulsion, through  the  terror  and  fear,  are  not  sufficient  to  make 
it  duress  at  common  law,  yet  it  may  be  relieved  againsf 
A  threat  that  an  annuity  would  be  withheld  from  a  man  in 
reduced  circumstances  if  he  did  not  execute  a  deed  affirma- 
tive of  a  sale  by  trustees,  has  been  held  to  have  the  effect  of 
placing  him  in  complete  and  absolute  duress     Oliver  et  tuc, 
vs.  Court  et  al  3  Eng.  Exch.  Sip.  312, 336,  337.     In  the  case 
of  •Stlee  vs.  Backhouse^    3.  Meeson  and  Welsbey  650,  Sir 
James  Parke  remarks,  ^  If  my  goods  have  been  wrongfully 
detained,  and  I  pay  money  simply  to  obtain  them  again,  that 
being  paid  under  a  species  of  duress  or  constraint,  may  be 
recovered  back ;  but  if,  while  my  goods  are  in  possession  of 
another  pei^on,  I  make  a  binding  agreement  to  pay  a  certain 
sum  of  money,  and  to  receive  them  back,  that  cannot  be 
avoided."    If  it  be  not  a  binding  agreement,  it  may  be  avoid- 
ed ;  and  Baron  Parke  proceeds  to  discuss  that  subject,  as  ap- 
plicable to  the  case  before  him.    That  was  a  case  of  seizure 
of  spirits  made  by  the  officers  of  excise.    Upon  agreement 
with  the  commissioners  of  excise,  the  spirits  was  restored  to 
the  plaintiffs,  who  paid  the  appraised  value  to  the  defend- 
ant, who  was   Receiver  General  of  excise.    The   suit  was 
brought  to  recover  back  the  money  paid  under  the  agree 
ment,  and  the  Court  held  it  binding,  because  both  parties 
considered  the  seizure  legcU^  and  the  consideration  was  there- 
fore held  to  be  valid.    It  was  remarked  then  that  if  they  had 
known  it  to  be  an  illegal  seizure,  there  might  be  a  question 
as  to  the  validity  of  the  agreement    The  question  in  such 
cases  is,  whether,  if  the  mind  of  the  party  had  been  free  to 
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act,  the  agreement  would  have  been  executed.  The  question 
ought  to  have  been  submitted  to  the  jury,  whether  the  giving 
of  the  notes  by  Cato  and  his  son  to  Lyons,  though  they  were 
freely  executed,  was  not  speaking  the  mind  of  Lyons,  and 

not  their  own.     Peel  vs. 16.  P'eser/  158     It  was  insisted 

that  the  execution  of  the  notes  by  the  son  was  valid  and 
good  as  to  him.  "The  duress  of  a  wife  or  child  would  avoid 
a  contract,  given  under  its  influence  by  a  parent  or  child.'* 
Comyn  on  Cont  20S.  Here,  the  mind  of  Lyons  was  operat- 
ing through  Cato  upon  his  son ;  for  certainly,  when  he  called  on 
his  son  to  become  his  surety,  he  did  so,  because  he  was  con- 
strained to  it  by  the  conduct  of  Lyons.  There  was  certainly, 
in  the  language  of  the  Court  in  the  case  referred  to  in  Meeson 
fy  Welsbej/j  a  species  of  duress  in  this  case,  if  the  witnesses 
for  the  defendant  are  to  be  believed.  There  must  be  the 
concurrence  of  two  minds  to  form  a  contract  If  one  of  the 
parties  wills  that  another  shall  execute  a  deed  of  conveyance 
or  promissory  note,  and  seizes  his  property  without  authority, 
and  refuses  to  release  it  until  he  signs  such  conveyance  or 
note,  there  is  but  a  single  mind  operating  in  such  a  case. 

The  testimony  was  conflicting,  but  the  preponderance  was, 
we  think,  with  the  verfict. 

Judgment  affirmed. 


No.  15. — John  Doe,  ex  dem.  ot  William  W.  Chbever,  plain- 
tifi"  in  error,  va.  Richard  Roe  cas.  ejector,  and  Henkv 
Hora,  tenant  in  possession,  defendant  in  possession. 

By  the  laws  of  Georgia  an  adminUtrator  may  sell  land  ^  ageui. 

Ejectment  in    Dougherty  Superior  Court    Tried   before 
Judge  Allen,  May  Term,  1857. 
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The  only  question  in  this  case,  arises  upon  the  rejection  by 
the  Ck>urt  of  certain  evidence  offered  by  the  plaintiff 

It  was  admitted  that  defendant  was  in  possession  of  the 
premises  in  dispute,  at  the  commencement  of  tlie  suit 

Plaintiff  offered  the  grant  from  the  State  of  Georgia,  to 
Donald  McDonald,  for  the  lot  in  controversy — No,  71,  in  1st 
district  of  Dougherty  county. 

It  was  admitted  that  McDonald  was  dead,  and  that  Isaac 
£L  Bower  was  the  administrator  of  his  estata 

Plaintiff  then  offered  a  power  of  attorney  from  Bower,  the 
administrator  to  Thomas  J.  Dunn,  and  a  deed  made  in  pur- 
suance of,  and  by  virtue  of  said  power,  by  Dunn  to  Stephen 
T.  Mallory,  who  was  the  purchaser  of  said  lot  at  the  admin«- 
isirator's  sale. 

Defendant's  counsel  objected  to  their  admission  in  evidence, 
on  the  grounds  that  the  power  of  attorney,  and  deed  made 
under  it,  were  void. 

The  Court  sustained  the  objection,  and  excluded  the  evi» 
dence;  and  counsel  for  plaintiff  excepts. 

Vason  &  Davis,  for  plaintiff  in  error. 

Strozier  &  SI.A170HTBR,  foT  defendants  in  error. 

By  the  Court, — Bennino,  J.  delivering  the  opinion. 

Can  an  administmtur  sell  land  by  agent,  in  this  Stale  ? 
The  general  opinion  is,  that  delegatus  non potest  dekgane; 
but  this  principle  applies  only  to  cases  in  which,  the  thing  to 
be  done  by  the  agent,  is  that  kind  of  thing,  in  the  doing  of 
which,  there  is  room  to  the  doer,  for  the  exercise  of  judgment 
and  discretion. 

By  the  common  law,  there  was  room  to  the  executor  with 

a  power  of  sale,  for  the  exercise  of  judgment  and  discretion  in 

he  sale.    He  might  sell  at  public  sale,  or  at  piivate  sale ;  he 
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might  elect  the  place,  the  day,  the  hour,  of  sala  Hence  it 
was,  that,  by  the  common  law,  he  could  not  delegate  his 
power  of  sale  to  an  agent  Sag.  lino.  CL  5;  Sec  1 ;  fFnu. 
Executors^  part  iiuy  Book  1,  Ch.  1,  Star.  JSlg.  See.  13L 

But  by  our  statute,  there  is  no  room  to  an  administrator  for 
the  exercise  of  this  sort  of  discretion  and  judgment  in  his 
sales.  The  statute  says,  that  his  sales  are  to  be  "at  public 
auction,  and  on  the  first  Tuesday  of  the  month,  between  the 
usual  hours  of  sale,  at  the  place  of  public  sales  in  the  coun- 
ty where  such  real  estate  "may  lie."  The  administrator 
"first  giving  sixty  days  notice  thereof,  in  one  of  the  gazettes 
of  this  State,  and  at  the  door  of  the  Court  House,  in  the 
county  where  such  sales  are  to  be  held."     CodVs  Dig.  323, 

An  administrator,  in  this  State,  has  no  more  discretion  in 
his  sales,  than  a  Sheriff  has  in  his.  And  a  Sheriff  has  power 
to  appoint  deputies  for  all  purposes 

It  is  the  common  practice  in  this  State,  for  administrators 
to  sell  by  auctioneers,  and  the  validity  of  such  sales  has  nev- 
er, I  believe,  been  questioned.  . 

Indeed,  it  is  essential  to  the  performance  of  his  duties,  that 
an  administrator  should  have  the  power  to  appoint  agents 
within  certain  limits.  There  are  cases  in  which,  he  must 
have  an  overseer  or  stock-keeper,  a  custodian  of  property,  a 
factor,  a  physician,  a  lawyer. 

Upon  the  whole,  my  opinion  is,  that  by  the  law  of  this 
Slate,  an  administrator  can  sell  land  by  agent  Hence  I  go 
for  reversing  the  judgment  of  the  Court  below. 

Judgment  reversed 
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No.  16. — ^Manning  6.  Stampxb,  plaintiff  in  error,  vs.  Mas- 

THA  E.  Hooks,  defendant  in  enor. 

A  written  will  that  ii  t^gned  by  the  maker  of  it,  cannot  be  set  up  as  a  ntrntm" 
will. 


Probate  of  Will  Appeal  from  Ordinary,  in  Lee  Superior 
Court    Decision  by  Judge  Allsn,  March  Term,  1857. 

In  December,  1852,  the  Ordinary  of  Lee  county,  admitted 
to  probate  the  following  paper  exhibited  as  the  last  will  and 
testa^nent  of  Robert  S.  Hook,  deceased,  late  of  said  county, 
to-wit : 

In  the  name  of  God,  Amen:  I,  Robert  S.  Hooks,  knowing 
the  uncertainty  of  the  continuation  of  life,  and  the  certainty 
of  death ;  being  in  a  sound  and  disposing  state  of  mind,  do 
make  this  my  last  will  and  testament 

First:  I  desire  all  my  just  debts  paid. 

Second :  I  desire  that  my  three  sisters,  Margaret  E.,  Louisa, 
and  Lucinda  Hooks  shall  have  and  possess  my  entire  estate, 
each  possessing  an  equal  distributive  share. 

Third :  It  is  my  desire  that  my  wife  Martha  E.  Hooks, 
have  the  sum  of  ten  dollara 

Fourth:  It  is  my  will  and  desire,  that  my  friends,  Manning 

6.  Stamper  and  John  T.  Sims,  be  left  my  sole  executors  to 

carry  out  this  my  last  will  and  testament    This  the  13th 

October,  1852. 

ROBERT  S.  HOOKS,  [Z.  «] 

This  instrument  was  admitted  to  record  as  a  will,  npon 
the  following  testimony  or  affidavit,  viz : 

Geoboia,     1      Personally  came  in  open  Court,  Manning 
Lee  County.  |  G.  Stamper,  executor  of  the  last  will  and  tes- 
tament of  Robert  S.  Hooks,  deceased,  and  the  witnesses  of 
said  will,  to-wit:  James  B.  Ridley,  John  T.  Sims  (said  Sims 
having  renounced  the  executorship  of  said  will,)  and  Mar- 
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tha  E.  Stamper,  which  witnesses  being  duly  sworn,  depose 
and  say,  that  the  said  Robert  S.  Hooks,  signed,  sealed,  de^ 
Glared  and  pablished  tlie  instrument  now  propoundU  as  his 
last  will  and  testament,  freely^,  voluntarily,  and  of  his  own 
accord,  without  any  compulsion  or  influence  whatever,  and 
that  at  the  time  of  the  execution  of  said  will,  he  the  said 
Robert  S.  Hooks,  was  of  sound  and  disposing  mind  and 
memory,  and  that  the  said  will  was  signed  and  sealed  by 
said  Hooks  in  the  presence  of  said  witness. 

(Signed,)  JOHN  T.  SIMS,  [A.  &] 

MARTHA  E.  STAMPER,  [Z.  &] 
JAMES  R.  RIDLEY,  IU&] 

Sworn  to  and  subscribed  in  open  Court,  Dec'r.  8ih,  1852. 
William  Newsom,  Ordinary. 

Martha  E.  Hooks,  afterwards,  moved  a  rule  in  the  Court  of 
Ordinary,  against  Manning  G.  Stamper,  executor  of  said  will 
to  show  cause,  why  the  judgment  admitting  said  will  to  pro- 
bate, should  not  be  set  aside  and  recinded,  on  the  grounds: 

1st  Because  the  paper  itself  shows  that  it  was  not  attested 
as  required  by  l»w. 

2i  Because  the  affidavit  of  the  witnesses  on  which  the 
judgment  was  founded,  does  not  show  that  they  attested  and 
subscribed  the  paper  in  the  presence  of  the  testator. 

At  a  subsequent  Term,  the  rule  was  made  absolute,  the 
judgment  for  probate  rescinded  and  the  letters  testamentary 
revoked.  Stamper  appealed,  and  on  the  trial,  in  the  Superior 
Court,  his  counsel  moved  to  dismiss  the  whole  proceeding,  on 
the  ground  that  the  first  probate  was  in  solemn  form.  The 
Court  sustained  the  motion,  and  counsel  for  Mrs.  Hooks  ex- 
cepted 

Counsel  for  Mra»  Hooks  then  proposed  to  amend  their  rule, 
and  to  insert  as  grounds  for  setting  aside  the  probate : 

1st.  That  the  paper  propounded  is  void  as  a  will,  under 
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the  Act  of  1852,  because  there  was  no  witnesses  who  could 
have  been  called  to  prove  it  in  solemn  form. 

2d.  Bfcause  Mrs.  Hooks  never  had  notice  of  the  motion 
for  probate  in  solemn  form.      . 

Which  amendment  the  Court  refused  to  allow,  and  co^msel 
for  Mrs.  Hooks  excepted :  And  the  ^^ase  coming  up  before 
the  Supreme  Court,  upon  these  exceptions,  the  decision  of 
the  Court  below,  upon  both  grounds  of  exceptions,  was  revers- 
ed ;  the  appeal  ordered  to  be  re-instated,  and  Mrs.  Hooks 
allowed  to  amend.    See  18  Go.  Rep.  p.  471. 

The  case  coming  on  again  for  trial,  before  Judge  Allen,  at 
March  Term,  1857,  counsel  for  Stamper,  the  executor,  moved 
to  amend,  and  to  show  that  said  will  was  made  by  Robert  S. 
Hooks,  during  his  last  illness,  in  his  own  house,  in  the  pres- 
ence of  the  three  witnesses,  who  proved  the  same  before  the 
Ordinary;  that  at  the  time  of  making  it,  the  testator  called  upon 
them  to  take  notice  and  bear  witness,  that  the  words  then 
•and  there  spoken,  and  (contained  in  said  writing  as  exhibited 
to  the  Court  of  Ordinary,  contained  the  disposition  he  wished 
made  of  his  property,  after  his  death;  that  he  was  at  the 
time  conscious  of  approaching  dissolution,  and  in  extremis^ 
and  died  in  less  than  twenty-four  hours  aftefthe  making  said 
will,  and  that  the  same  was  probated  and  recorded  within 
six  months  after  the  death  of  testator. 

And  which  facts  the  executor  offered  to  prove  by  the  said 
three  witnesses. 

In  other  words,  counsel  for  the  executor  proposed  to  set 
up  and  establish  the  paper  as  a  nuncupative  wilL 

The  Court  refused  to  allow  the  amendment,  or  proof  to  be 
made:  and  counsel  for  Stamper  excepted. 

li   F.  Lyo.v;   and   McCov,  &  Hawkins,  for  plaintiff  in 

error. 

Strozier  ;  and  Warren  &  Warren,  for  defendant  in  er- 
ror. 

VOL.    XXIL  42. 
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By  tht  Court — Benning^  J.  delivering  the  opinion. 

If  a  person  sign  the  writing,  which  he  intends  to  be  his. 
will,  does  the  act  of  signing  prevent  the  will  from  being  a 
mineupative  will? 

We  think  that  it  doea  A  nuncupative  will  is  a  will  that 
IS  not  in  writing. 

Swinburne  says :  A  nuncupative  testament  is  when  the 
testator,  without  any  writing,  doth  declare  bis  will  before  a 
sufficient  number  of  witnesses.  87.  see  id,  77.  To  the  same 
efiect,  is  the  orphan's  legacy.    Oodolphiuy  13.  6. 

Coke  says:  ^Testamfntum  est  duplex.  1.  Inscriptis.  8. 
Nuncupatum,  seu  sine  scripfisJ' 

Now  it  cannot  be  said  of  any  deed,  or  bond,  or  promissory 
note,  that  is  signed  by  the  maker  of  it,  that  it  is  a  deed,  or  a 
bond,  or  a  promissory  note,  as  the  case  may  be,  not  in  wri- 
ting.' On  the  contrary,  it  is  to  be  said  of  every  deed,  bond, 
or  promissory  note,  that  is  signed  by  the  maker  of  it,  that  it 
is  a  deed,  or  a  bond,  or  a  promissory  note,  as  the  case  may  be, 
in  writing. 

And  it  must^be  true,  that  whatever  may  or  may  not  be 
said  of  a  deed,  or  a  bond,  or  a  promissory  note,  in  this  res* 
pect,  equally  may  or  may  not  be  said  of  a  will,  in  this  res- 
pect It  must  be  true,  therefore,  that  it  cannot  be  said  of  a 
will  that  is  signed  by  the  maker  of  it,  that  it  is  not  a  will  in 
writing.  Consequently,  it  cannot  be  said  of  such  a  will,  that 
it  is  a  nuncupative  will 

This  is  the  conclusion  to  which  we  come ;  it  is  also  that 
to  which  the  Court  below  came,  for  it  refused  to  allow  th^ 
amendment 

We  think,  therefore,  that  its  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 
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No.  17. — John   Thompson,  plaintiff  in  error,  vs.  Mark  D. 

Wright,  defendant  in  error. 

No.  18. — ^Mark   D.  Wright,   plaintiff  in    error,    vs.    iontk 

Thompson,  defendant  in  error. 

fl.]  If  an  answer  of  a  witness  to  interrogatories,  understood  in  one  way,  wiiV 
make  his  aaswers  admissible,  understood  in  another  way,  will  make  them  in- 
admissible ;  and  it  is  doubtful  from  the  answer  in  which  of  the  two  ways  it 
ought  to  be  understood,  the  question  on  the  answer  i»  one  of  fact,  and  there 
fore,  the  answer  and  the  other  answers  should  be  sent  to  the  jury  to  be  re 
garded,  or  disregarded,  by  them,  according  to  the  one  of  the  two  ways  m 
which  they  determine  the  question. 

[2,]  To  an  attachment  founded  on  the  groand  that  the  defendant  is  **  actually 
removing  out  of  the  limits"  of  the  county,  it  is  a  good  defence  that  the  de- 
fendant resides  in  another  county. 

Attachment  and  motion  for  new  trial,  in  Lee  Superior 
Court    Decision  by  Judge  Allen,  March  Term,  1857. 

Both  parties  excepted  to  the  decision  of  the  Court  below^ 
and  the  causes  were  heard  together,  in  yie  Supreme  Court 

Mark  D.  Wright  sued  out  an  attachment  against  John 
Thompson  ;  claiming  that  Thompson  was  indebted  to  him 
the  sum  of  0350,  for  overseeing  for  him  in  the  year  1847; 
and  as  a  ground  upon  which  the  attachment  issued,  he  swore 
that  Thompson  was  actually  removing  out  of  the  limits  oC 
Lee  county,  so  that  the  ordinary  process  of  law  could  not 
be  served  upon  him.  The  attachment  issued  10th  February,. 
1848. 

The  defendant,  Thompson,  traversed  the  atfidavit  and  de- 
nied that,  at  the  time  of  the  issuing  of  the  attachment,  her 
was  a  citizen  of  Lee  county,  or  had  been  since  February^ 
1847,  but  averred  that  he  was  then  and  still  continued  to  be 
a  citizen  of  Early  county. 

He  also  pleaded  to  the  declaration : 

Ist  The  general  issue. 
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2d.  A  special  plea,  that  plaintiff  was  employed  by,  and 
overseed  for  him  and  Robert  Thompson  as  partners,  and  that 
he  was  not  indebted  to  him  seve(p.lly  and  individually. 

3d.  That  plaintiff  neglected  and  failed  to  discharge  his 
duty  as  overseer,  whereby  defendant  was  greatly  injured,  &c. 

4th.  That  he  treated  the  negroes  and  stock  barbarously, 
whereby  defendant  was  damaged  to  the  amount  of  $1,000, 
&c 

Upon  the  trial,  plaintiff  proved  that  he  overseed  during 
the  year  1847,  on  the  two  plantations,  belonging  to  Robert 
and  John  Thompson:  That  they  farmed  together  that  year; 
hands  worked  together,  but  each  had  separate  hands  and 
plantations.  That  John  Thompson  moved  from  the  county 
of  Lee  to  Randolph,  in  the  Spring  of  1847,  and  has  not 
resided  there  since,  but  was  frequently  at  his  plantation  in 
Lee  during  the  year ;  sometimes  remaining  as  long  as  a  week 
or  more,  superintending  and  controlling  the  affairs  of  the 
place.  From  Randolph,  defendant  moved  to  Early  county; 
and  carried  his  hands  to  Early  in  the  first  of  the  year  1848. 
That  his  services  as  overseer  on  the  two  places,  were  worth 
from  §350  to  $400.*  John  Thompson  worked  six  or  eight 
hands,  and  Robert  worked  fifteen  or  twenty.  That  Thomp- 
son bad  no  wife  or  children  ;  was  land  agent  and  traveled 
about  a  great  deal  in  1847. 

Defendant  proved  that  he  left  Lee  county  in  1847 ;  went 
to  Randolph  with  his  mother  and  sister,  where  he  resided  for 
sometime,  and  then  moved  to  Early,  where  he  at  present  re- 
sides. 

The  interrogatories  taken  out  by  Thompson  for  Bemis  and 
Castlebcrry  were  rejected  on  the  ground  that  the  answers 
wore  furnished  on  hearsay;  tin-  part  of  Remis'«5  answer  re- 
liud  uu  to  support  lliis  ground,  was  as  follows:  "Cannot 
recollect  when  I  visited  defendant's  house  first,  but  know 
that  defendant  came  here  in  the  year  1847,  because  he  came 
here  and  moved  upon  his  plantation  before  the  party  from 


MACON,  JUNE  TERM,  1857.  609 


TbompflOD  vs.  Wright : — Wright  vs:  Thompiion. 


whom  he  purchased  had  moved  off,  and  witness  was  inform- 
ed of  the  fact  by  the  party  from  whom  he  purchased,  and 
this  was  about  the  latter  part  of  November,  1847,  or  previous 
to  Christmas,  for  the  party  from  whom  defendant  purchased, 
moved  off  before  Christmas,  1847,  and  that  he  left  defendant 
in  possession/' 

The  part  of  Castleberry's  answer  relied  on  to  support  this 
ground  M'^as  as  follows:  ''Knows  that  defendant's  resideirce 
was  in  Early,  from  the  fact  that  the  occupant  of  the  planta- 
tion that  defendant  purchased  informed  witness  that  defend- 
ant had  purchased  the  plantation  and  that  he,  defendant," 
[had  moved]  **  to  the  residence  before  the  occupant  had  left 
This  was  the  latter  part  of  the  year  1847,  or  before  Christ- 


mas." 


The  jury  found  a  verdict  for  Wright,  the  plaintiff;  and 
thereupon  Thompson,  the  defendant,  moved  for  a  new  trial 
on  the  following  grounds,  viz : 

**  1st  Because  the  Court  erred  in  mling  out  the  answers  to 
interrogatories  of  William  Castleberry  and  Charles  F.  Bemis." 
(See  above.) 

"24  The  Court  erred  in  trjring  the  traverse  of  the  defend- 
ant and  the  main  issue  together." 

^'Sd.  Because  the  Court  erred  in  charging  the  jury  **that  if 
the  plaintiff  overseed  for  Robert  Thompson  and  John  Thomp- 
son jointly,  during  the  year  1847,  then  they  could  not  find 
for  plaintiff,  unless  John  Thompson,  in  making  the  contract, 
specially  agreed  to  pay  the  debt  himself;"  there  being  no  evi- 
dence whatever,  that  defendant  had  entered  into  any  such  spe- 
cial undertaking ;  and  if  there  had  been,  to  make  it  the  special 
debt  of  one  of  the  parties,  it  was  necessary  for  the  ^plaintiff 
in  the  agreement  to  have  c  insented  to  have  taken  the  indi- 
vidual liability  of  the  defendant" 

**4th.  Because  the  finding  of  the  jury  was  contrary  to  evi- 
dence." 

"5th«  Because  the  finding  was  contrary  to  law." 

**6th.  Because  the  finding  of  the  jury  was  contrary  to  the 
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charge  of  the  Court  in  this ;  ^  that  if  the  residence  of  the  de- 
fendant at  the  suing  out  of  said  attachment  was  in  thecoun- 
ty  of  Randolph  or  Elarly,  they  must  find  for  defendant"  And 
again,  in  this ;  ''that  if  from  the  evidence,  they  were  satisfied 
that  the  services  of  plaintiff  were  rendered  for  the  joint  bene- 
fit of  Robert  and  John  Thompson,  they  could  not  find  for 
the  plaintiff" 

^'his  motion  the  Court  sustained,  and  put  its  judgment  ac- 
<:ording  to  the  bill  of  exceptions  of  Wright,  on  the  4th,  5th, 
«nd  6th  grounds ;  but  according  to  the  bill  of  exceptions  of 
Thompson,  on  the  4th  and  6th  grounds  only.  The  grounds 
on  which  the  Court  did  not  put  its  judgment,  it  overruled. 

Wright  excepted  to  the  judgment  granting  the  new  trial, 
insisting  that  none  of  the  grounds  were  good. 

Thompson  excepted  to  that  judgment,  insisting  that  the 
iovemiled  grounds  were  as  good  as  the  others. 

'Lyon,  for  plaintiff  in  error. 

McCoy  &  Hawkins,  for  defendant  in  error. 

^y  the  Court — Bennino,  J.  delivering  the  opinion. 

In  this  case,  both  parties  present  themselves  as  plaintiffs  in 
error.  There  was  no  necessity  for  this.  It  can  never  be  ne- 
cessary that  the  successful  party  should  make  out  a  bill  of 
exceptions,  and  come  to  this  Court  as  plaintiff  in  error.  As 
defendant  in  error,  he  can  always  have  the  benefit  of  the 
grounds  which  he  would  put  in  his  bill  of  exceptions ;  and 
that,  although  the  Court  below  may  set  no  value  on  those 
grounds.  The  judgment  of  a  Court  is  right,  or  wrong,  in  the 
opinion  of  a  revising  Court,  according  to  the /acts  of  the  case, 
as  they  exist ;  not  according  to  the  lower  Courts  estimate  of 
those  facts.  See  Toombs  vs.  Pope,  and  Pope  vs.  Toombs, 
20.  Ga.  763. 

In  this  case  the  Court  below  granted  a  new  trial,  putting 
ks  judgment  on  some  of  the  grounds  contained  in  the  mo- 
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don  for  the  new  trial,  and  refusing  to  put  its  judgment  on 
the  others  of  those  grounds. 

The  general  question  for  this  Court  may,  therefore,  be  said 
to  be  this;  was  the  Court  below  right  in  its  estimate  of  the 
grounds  of  the  motion  ? 

The  first  of  these,  was,  that  the  Court  niled  out  the  an- 
swers of  Castleberry  and  those  of  Bemis,  to  interrogatories. 

The  ground  on  which  the  Court  went  in  doing  this,  was, 
that  those  answers  were  founded  on  hearsay;  and  that  this 
was  apparent  from  the  answers  themselves. 

[1.]  We  agree,  that  this  ground  is  good  as  to  the  answers 
of  Castleberry ;  but  we  think,  that  it  may,  or  may  not,  be 
good,  as  to  the  answers  of  Bemis.  We  think,  that  it  does 
not  appear,  with  certainty,  from  the  answers  of  Bemis,  wheth- 
er those  answers  were  founded  on  hearsay  or  not  We  think, 
that  those  answers  leave  this  question  in  some  doubt,  and 
therefore,  we  think,  that  they  should  have  been  submitted  to 
the  jury,  that  the  jury  might  determine  the  question,  and  ac- 
cording to  that  determination,  regard  or  disregard  the  answer. 
The  question  was  one  oifaci,  and  as  much  one  for  the  jury, 
as  it  would  have  been,  had  the  answers  been  given  by  the 
witness  under  an  examination  in  the  presence  of  the  jury. 

It  is  useless  to  specify  the  particulars  by  which,  we  are  led 
to  these  opposite  conclusions  about  the  answers  of  these  two 
witnesses. 

We  think,  then,  that  this  first  ground  of  the  motion,  was 
good,  so  far  as  the  ground  concerned  the  answers  of  Bemis ; 
and  was  not  good,  so  far  as  it  concerned  the  answers  of  Cas- 
tleberry. 

The  second  ground  in  the  motion,  was  abandoned  in  this 
Court  by  the  counsel  for  the  movant  We  think,  there  was 
nothing  in  that  ground. 

As  to  the  third  ground,  we  merely  say,  that,  in  our  opin- 
ion, there  was  enough  in  the  evidence,  to  justify  the  Court  in 
making  the  charge  complained  of  in  that  ground. 

As  to  the  fourth,  we  thmk  it  true,  that  the  finding  was  con- 


t« 


«1«  SUPREME  COURT  OF  GEORGIA. 

Thompson  vs.  Wright : — Wright  vs.  Thompson. 

trary  to  the  evidence,  i.  e.  the  finding  on  the  point  of  residence^ 
We  think  that  the  evidence  proves  beyond  a  doubt,  that  John 
Thompson  had  removed  from  Lee  county,  before  the  attach- 
ment was  sued  out;  and,  that  when  it  was  sued  out,  he  was 
residing  in  Early,  or  perhaps  in  Randolph ;  but,  certainly,  in 
one,  or  the  other,  of  those  two  counties.  • 

As  to  the  fifth :  if  the  verdict  was  contrary  to  the  evidence 
on  this  point  of  residence,  it  was  contrary  to  law.  But  see^ 
what  may  be  said  on  the  next  ground  which  is  the  last 

As  to  that  ground  The  complaint  in  that  ground  is,  that 
the  verdict  was  contrary  to  two  of  the  charges  of  the  Court,, 
viz :  the  charge,  that  if  the  residence  of  Jno.  Thompson,  the 
defendant  in  the  action,  was  at  the  time  of  the  suing  out  the 
attachment,  in  Early  or  in  Randolph,  the  jury  must  find  for 
him ;  and  the  charge,  that  if  the  jury  were  satisfied,  that  the 
services  of  Wright,  the  plaintiff"  in  the  action,  were  rendered 
for  the  joint  benefit  of  Robert  and  John  Thompson,  they  could 
not  find  for  the  plaintiff 

We  think  it  tnie,  that  the  verdict  was  contrary  to  the  first 
of  these  two  charges ;  but  we  cannot  say,  that  we  think  it 
true,  that  the  verdict  was  contrary  to  the  second  of  them.. 
The  second  of  them  was  hypothetical;  and  the  hypothesis 
was  stich^  as  to  leave  it  optional  with  the  jury  to  find  a  ver- 
dict for  the  defendant,  according  as  they  might  think  the  fact 
to  be,  that  the  services  were  rendered  for  John  Thompson 
alone,  or  for  Johii  Thompson  and  Robert  Thompson,  jointly^ 

If  it  be  true  that  the  verdict  was  contrary  to  the  first  of 
the  two  charges,  the  only  question  is,  was  the  charge  right 

[2.]  And  we  think  that  it  was.  The  Constitution  says,, 
that  cases  ^  shall  be  tried  in  the  county  wherein  the  defend- 
ant resides :"  and  it  cannot  be,  that  a  case  is  less  a  case,  be- 
cause the  process  in  it  happens  to  be  extraordinary,  rather 
than  ordinary. 

Besides  the  Act  of  1810,  amendatory  of  the  Act  to  regu- 
late attachments,  says ;  ^  and  the  said  defendant  or  defend- 
ants'' [in  the  attachment]  ^  may  file  his,  her,  or  their  defence^ 
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to  the  petition  or  declaration,  of  the  attaching  creditor,  or 
creditors,  and  enter  into  the  same  defence,  as  if  the  property 
attached  had  been  replevied.''     Cobb's  Dig.  75. 

Now  when  the  property  attached  has  been  replevied,  the 
attachment  becomes  dissolved ;  and  the  case  stands  f»s  if  it 
had  been  founded  on  ordinary  principles.  Therefore,  when 
this  is  so,  the  case  stands  subject  to  any  defence  that  it  would 
have  been  subject  to,  ii  it  had  been  founded  on  ordinary 
process.  And  it  is  not  disputed,  that  a  case  founded  on  or- 
dinary process,  stands  subject  to  the  defence,  that  the  defend- 
ant resides  in  another  county  than  that  in  which  the  case 
has  been  brought 

'  We  have  thus  stated  what  we  think  of  the  estimate  put  by 
the  Court,  on  the  several  grounds  contained  in  the  motion  for 
a  new  trial 

And  it  appears,  that  we  think  that  the  Court  was  right  in 
granting  the  new  trial ;  and  also,  that  we  think,  that  the  Court 
might  have  put  its  judgment  on  another  ground,  besides  the 
two  on  which  it  did  put  that  judgment,  viz :  the  ground,  that 
it  ruled  out  Bemis's  interrogatories;  but  that  it  was  right  in 
not  putting  its  judgment  on  any  of  the  remaining  three 
grounds. 

Judgment,  granting  new  trial,  affirmed. 


Na  19.— Wright  Bradt,  plaintiff  in  error,  v*.  Furlow,  Price 

&  Furlow,  ei  o/L,  defendants  in  error. 

If  a  peraon  haa  a  legal  title  to  a  food,  for  his  iodemnity,  it  ought  oot,  whihit  that 
title  robeiata,  to  be  order<»d  oot  of  his  hands  ioto  the  hands  of  a  receiver;  es* 
pecially  if  the  fiud  is  in  no  danger. 

« 

Motion  to  pay  over  funds  to  Receiver,  in  Sumter.    Decis- 
ion by  Judge  Aixsir,  March  Term,  1857. 
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William  M.  Brady,  Late  of  Sumter  county,  departed  this 
life  intestate,  on  the  5th  January,  1857,  tearing  a  considera- 
ble estate,  both  real  and  personal,  and  against  whom  there 
existed  debts  to  a  large  amount,  and  of  different  prioritiea 
On  the  8th  January,  three  days  after  his  death,  his  brother, 
Wright  Brady,  applied  for  and  procured  lettersof  temporary  ad- 
ministration on  his  estate,  and  at  the  same  time  made  appli- 
cation for  general  administration.  The  creditors  of  William 
M.  Brady,  filed  their  caveat j  and  objected  to  said  administra- 
tion being  granted  to  Wright  Brady,  but  insisted  that  the 
same  should  be  granted  to  some  one  of  them. 

The  Ordinary  of  Sumter  county,  upon  hearing  this  appli- 
cation and  caveat,  decided  against  Brady,  who  appealed. 
Pending  this  appeal,  and  before  trial,  and  there  being  no  pro- 
bability of  a  trial,  at  the  March  Term  1857,  of  said  Superior 
Court,  Brady  petitioned  the  Judge  of  said  Court,  sitting  as 
Chancellor,  for  leave  to  sell  the  perishable  property  belong- 
ing to  the  estate  of  the  deceased,  consisting  of  wagons,  a  bug- 
gy, ho  ;s,  &€.,  and  to  hire  out  some  of  the  negroes.  By  con- 
sent of  parties,  in  lieu  of  the  order  to  grant  leave  to  Brady, 
to  sell  the  property  and  hire  out  the  negroes.  Wade  J.  Bar- 
low was  appointed  Receiver,  and  authorized  to  sell  said  per- 
ishable property. 

Afterwards,  and  at  the  same  Term  of  the  Court,  the  credi- 
tors moved  for  an  order,  that  Wright  Brady  should  pay  over  to 
said  Receiver  ^'all  the  money  he  has  in  hand  of  said  William 
M.  Brady,  or  has  had  since  his  death,  and  that  said  Receiver 
invest  said  money  at  interest,  well  secured,  to  be  due  the  first 
of  January,  1858  ;  said  amount  to  be  so  turned  over,  being 
according  to  his  own  showing,  twenty-nine  hundred  and  fifty- 
seveu  dollars,  and  sixteen  cents." 

To  this  order,  Brady  objected,  and  for  cause,  on  oath, 
showed,  that  he  was  the  confidential  endorser  and  security 
of  his  brother  William  M.  Brady,  on  various  debts,  and  to 
secure  him  from  all  loss  on  account  of  said  indorsements  and 
security,  he  and  his  brother,  before  his  death,  agreed  that 
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lespondent  should  receive  from  George  0.  Dawson,  who  was 
laigely  indebted  to  intestate,  the  sum  of  $4,750  72,  and  to 
apply  and  appropriate  the  same  to  the  payment  and  satisfac- 
tion of  the  debts  and  demands  for  which  he  was  liable,  as 
eadorser,  acceptor,  security  or  otherwise,  for  his  brother. 
That  agreeably  to  this  arrangement  he  had  paid  out  the  sum 
of  f  1,799  57,  leaving  in  his  hands  02,957  16,  and  that  he  is 
liable  on  various  claims  and  obligations  still  outstanding  and 
not  paid ;  and  claimed  that  under  said  agreement  he  had  the 
fight  to  retain  said  funds,  and  that  he  could  not  be  compelled 
to  pay  over  the  same  to  the  Receiver. 

The  presiding  Judge,  holding  the  showing  insufficient, 
:gianted  the  order,  and  Brady  by  his  counsel  excepted. 

McCoT  &  Hawkins  ;  Stubbs  &  Hill,  for  plaintiff  in  error. 

Sgabborouoh,  represented  by  VAsoN,for  defendants  in  error. 

Bjf  the  Court. — Bennino,  J.  delivering  the  opinion. 

By  virtue  of  the  agreement  between  Wright  Brady  and  his 
brother,  Wright  Brady  acquired  the  kgal  title  to  the  fund  in 
question,  for  the  purpose  of  protecting  himself  against  cer- 
tain liabilities  which  he  was  under,  for  his  brother. 

At  the  time  when  the  motion  was  made  to  compel  him  to 
turn  over  the  fund  to  the  Receiver,  a  part  of  these  liabilities 
still  subsisted  and  the  total  amount  of  this  part,  was  indefi- 
nite ;  nor  was  there  any  attempt  made  by  the  movants  to 
ascertain  its  precise,  or  even  its  proximate  amount. 

The  movants  did  not  offer  to  relieve  him  from  this  part 

Such  being  the  facts,  the  legal  title  to  the  fund,  still  re- 
mained in  him.  And  if  the  legal  title  to  the  fund  was  in 
him,  he  ought  not  to  have  been  compelled  to  yield  ihepos- 
sesnan  of  the  fund  to  a  Receiver.  Under  such  circumstan- 
ees,  the  rightful  executor,  if  there  had  been  one,  could  not 
have  recovered  the  fund  from  him  ;  and  higher  rights  could 
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not  have  been  imparted  to  a  Receiver,  than  those  which  such 
an  executor  would  have  had. 

It  it  had  appeared,  that  the  fund  was  sufficient  to  protect 
Wright  Brady  and  leave  a  surplus,  it  might  have  been  a  ques- 
tion, whether  it  would  not  be  proper,  that  that  surplus  should 
be  ordered  into  the  hands  of  the  Receiver;  but  this  does  not 
appear. 

We  think,  therefore,  that  the  Court  below  erred  in  ordering 
the  fund  into  the  hands  of  the  Receiver;  especially,  as  there 
is  no  evidence,  that  the  fiind  was  in  danger. 

Judgment  reveraed. 


No.  20. — Thomas  Aksubt,  plaintiff  in  error,  ns.  Bshjamiv 

Harris,  defendant  in  error. 

A  bail-bond  payable  to  the  Sheriffi  is,  in  effect,  payable  to  the  plaintiff^  aad, 
theralbre,  sach  bond  ia  good,  notwithatanding  the  Act  of  1841,  which  reqairei 
bail-bonds  to  be  taken,  payable  to  the  plaintiff. 

Scire  Facias  on  Bail-bond,  fix)m  Sumter.  Decision  by  Judge 
Aluut,  at  March  Term,  1857. 

Benjamin  Harris  sued  out  scire /ados  against  John  A. 
Fletcher,  and  Thomas  Ansley,  to  show  cause  why  judgment 
should  not  be  entered  against  them  on  a  bail  bond,  executed 
by  Fletcher  as  porineipal  and  Ansley  as  security. 

The  Sheriff  letuno^  non  eat  as  to  Fletcher.  Ansley  ap- 
peared, and  ^owed  for  cause  why  judgment  should  not  be 
rendered  against  lum^  thai  said  bond  was  made  payable  to 
the  Sheriff  and  imI  to  Harris,  the  plaintiff,  and  that  it  had 
not  been  assigMd 
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The  ('ourt  held  the  showing  insufficient,  and  gave  judg* 
raent  against  Ansiey.  To  which  decision,  Ansley  by  his 
counsel  excepted. 

McCoy  &  Hawkins,  for  plaintiff"  in   error. 
Cook  &  Montport,  for  defendant  in  error. 

By' the  Court. — Benning,  J.  delivering  the  opinion. 

Is  a  bail-bond  made  payable  to  the  Sheriff,  a  good  bail- 
bond? 

The  Act  of  1841,  to  define  the  mode  of  taking  bail,  de- 
clares that  ^^all  bonds  taken  in  cases  of  bail  in  this  State,  shall 
be  taken,  payable  to  the  plaintiff  in  the  cause."  CobVa  Dig. 
482. 

Is  a  bail-bond  taken  payable  to  the  Sheriff,  taken  payable 
to  the  plaintiff  in  the  cause  ? 

It  is,  according  to  Lane  vs.  Ford,  and  others^  8.  Oa,  323. 

That  was  the  case  of  a  scLfa.  by  the  plaintiff  against  the 
bail,  on  a  bail-bond,  made  payable  to  the  Sheriff,  and  not  as- 
signed hy  him  to  the  plaintifE  And  the  decision  was,  that 
the  sci./cL  was  good. 

Now,  the  scL/a.  could  not  have  been  good,  unless  the  right 
to  sue  it  out  was  in  the  plaintiff;  but  the  right  to  sue  out  the 
seu  /a.y  could  not  have  been  in  the  plaintiff,  unless  the  right 
to  the  bond  was  in  the  plaintiff;  but  the  bond  was  payable 
to  the  Sheriff,  and  had  not  been  assigned  by  him  ;  therefore, 
the  right  to  the  bond,  could  not  have  been  in  the  plaintiff, 
unless  the  bond  being  payable  to  the  Sheriff,  was  the  same 
thing  as  if  it  had  been  payable  to  the  plaintiff;  unless,  in 
other  words,  the  Sheriff,  in  taking  the  bond,  was  but  the  mere 
agent  of  the  plaintiff. 

The  de<?i$ion,  therefore,  in  effect  was,  that  the  Sheriff  in 
taking  the  bond,  was  the  agent  of  the  plaintiff' ;  and  that  the 
bond,  though,  in  fact,  it  was  payable  to  the  Sheriff,  yet,  in 
/aw  was  payable  to  the  plaintiff^ 
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This  decision  was  placed  upon  our  statute,  and  we  do  not 
see  why  it  should  be  disturbed ;  especially,  as,  even  by  the 
old  law,  the  whole  beneficial  interest  in  the  bail-bond,  was  ui 
the  plaintiff 

See  too  U.  S.  vs.  Morgan^  3.  W.  CL  Rep.  10.,  U.  Si  vs.  Anitt^ 
and  others,  S.  HalljinK  Law  Jour.  458. 

Wc  think,  therefore,  that  the  judgment  of  the  Court 
ought  to  be  affirmed.; 

Judgment  affirmed. 


No.  21. — Welch,  Sherman  &  Co.,  plaintifis  in  error,  luu 
iBL  AixioooD,  defendant,  and  Abchibald  Richardsok, 
nishee,  defendants  in  error. 


[1.]  An  attachment  in  a  Justice*!  Cooit  may  be  levied  on  asy  debt  dae  to  tte 

debtor,  even  on  one  exceeding  thirty  dollars  in  amount. 

[2.]  Issues  in  Justice^s  Courts,  made  up  on  the  return  of  the  garnishi 
be  tried  by  a  jury. 

Oamishment  in  Justice's  Court,  in  Baker  Superior 
Decision  by  Judge  Allen,  at  May  Term,  1857. 

Weleh,  Sherman  &  Co.,  brought  suit  in  a  Justice's  Com^ 
against  Samuel  Alligood,  and  summons  of  garnishment  un- 
der our  statute  was  served  upon  Archibald  Richardson.  At 
the  appearance  term,  the  garnishee  filed  his  answer,  denyipg 
that  he  was  indebted  to  said  Alligood  any  thbig.  PlaintUb 
traversed  his  answer,  and  evidence  was  offered  xi^ich  shov- 
ed that  there  was  a  matter  in  controversy  between  AlHgosi 
and  Richardson  involving  the  amouut  of  two  hundred  dol- 
lars ;  and  the  Justice,  after  hearing  the  testimony,  gave  jo^ 
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ment  for  the  plainciflb,  and  did  so  without  the  iutenrention  of 
a  jury. 

Richardson,  the  garnishee,  excepted  to  the  judgment  and 
applied  for  a  certiorari,  to  have  said  judgment  reversed  by  the 
Superior  Court 

Upon  the  hearing,  the  Couit  sustained  the  certiorari,  hold* 
ing  that  a  Justice  of  the  Peace  had  no  jurisdiction  where  the 
amount  in  controversy  exceeded  thirty  dollars,  and  ordered 
Ae  proceedings  in  the  Justice's  Court  to  be  dismissed ;  to 
Irhich  decision,  plaintifis  excepted* 

Smith,  for  plaintiffs  in  error. 

Spickr,  for  defendants  in  error. 

Bjf  the  Court — ^Bsnnino,  J.  delivering  the  opinion. 

[1.]  May  attachments  in  Justice's  Courts  be  levied  on  debts 
exceeding  thirty  dollars,  or  only,  on  debts,  not  exceeding 
thirty  dollars? 

They  may  be  levied  on  debts  of  any  size. 

They  may  be  levied  on  whatever  is  the  '*  estate''  of  the 
debtor,  so  says  the  Act  of  1811,  to  amend  the  '^Judiciary 
Acts,"  ^so  far  as  relates  to  Justice's  Courts."  The  act  uses 
the  word  ^  estate ;"  and  uses  it  in  such  a  connection,  as  to 
make  it  manifest,  that  the  word  was  intended  to  include  debts; 
and  debts  whatever  their  size,  are  debts.     Cobb^s  Dig.  660. 

The  same  word,  *^  estate,"  and  in  connection  with  words 
almost  the  same,  is  used  in  the  attachment  Act  of  1799,  rela- 
ting to  the  Superior  and  Inferior  Courts.  Id.  70.  And,  in 
that  act,  the  word,  beyond  question,  includes  debts  of  any 
size. 

Attachments  in  Justice's  Courts  may  be  levied  on  property^ 
though  the  value  of  it,  exceed  thirty  dollars;  as,  on  a  horse 
worth,  say,  two  hundred  dollars.    Is  there  any  reason  why 
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a  debt  for  two  hundred  dollars  should  not  in  like  manner  be 
subject  to  attachments  in  those  Courts  ? 

And  then  final  process  from  a  Justice's  Court  may  be  levied 
on  property,  real  or  personal,  though  that  property  exceed 
thirty  dollars  in  value.  Why  then  should  it  not  be  so  too,  as 
to  original  process  ? 

It  is  true,  that  the  same  Act  of  1811,  says,  that  the  JuHti- 
ces  of  the  Peace,  ^' shall  have  authority  and  jurisdiction,  to 
hear  and  determine  all  suits  on  any  liquidated  demand  or 
account,  for  any  sums  not  exceeding  thirty  dollars;"  but  it 
is  equally  true,  that  the  act  says  this,  in  reference  to  original 
suits,  not  in  reference  to  collateral  or  ancillary  suits  like  gar- 
nishments. 

Besides,  even  in  garnishments,  where  the  debt  exceeds 
thirty  dollars,  the  judgment  given,  is  never  given  for  more 
than  thirty  dollars. 

We  think,  then,  that  an  attachment  in  a  Jus: ire's  Court, 
majf  be  levied  on  a  debt,  even  if  the  debt  happen  to  amount 
to  more  than  thirty  dollars. 

[2.]  Is  the  issue. made  up  on  the  return  of  the  garnishee, 
to  be  tried  by  a  jury  ?  It  is.  The  words  of  the  statute,  used 
in  reference  to  such  issue,  are,  ^  and  the  same  sh^l  be  tried  at 
the  next  term,  by  u  jury  of  five  persons."     Cobb's  Dig^  660. 

The  result  is,  titat  the  judgment  of  the  Court  below  allow- 
ing the  certiorari,  and  dismissing  the  garnishment,  ought  to 
be  reversed ;  and  also,  that  the  judgment  of  the  magistrate 
rendered  on  the  issue,  ought  to  be  set  aside,  and  the  issue 
submitted  to  a  jury. 


Judgment  reversed 
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No.  22. — James  Hill,  plaintiff  in  error,  vs  Benj.  Hudspeth, 

defendant  i^i  error. 

In  an  appeal  from  the  Court  of  Ordinary,  the  appellant  deposited  with  the  Ordi* 
nary  sufficient  money  to  pay  any  future  costs  that  might  accrue  in  the  case. 

Maid,  That  if  this  appeal  was  not  sufficient  as  it  stood,  it  was  amendable. 

Appeal  from  Ordinary,  in  Baker  Superior  Court  Decision 
by  Judge  Allen,  May  Term,  1857. 

This  was  an  appeal  from  the  Ordinary  of  Baker  county. 
Upon  the  case  being  called  for  trial,  counsel  for  respondent 
moved  to  dismiss  the  appeal,  oii  the  ground  that  the  appel- 
lant had  not  given  bond  and  security  as  required  by  law. 

It  appeared  that  instead  of  giving  bond  and  security,  the 
appellant  had  paid  all  the  cost  that  had  accrued,  and  deposited 
with  the  Ordinary  a  sum  of  money  sufficient  to  pay  all  future 
cost. 

The  Court  granted  the  motion  and  dismissed  the  appeal ; 
and  appellant  excited. 

Before  the  judgment,  dismissing  the  appeal,  was  entered  on 
the  minutes  of  the  Court,  counsel  for  the  appellant  moved 
to  file  in  Court  a  bond  with  good  security,  for  the  cost ; 
the  Court  refused  the  motion,  and  counsel  excepted. 

Strozier  ;  and  Slaughter,  for  plaintiff  in  error. 

No  counsel  appeared  for  defendant  in  error. 

iffy  the  Court. — Benning,  J.  delivering  the  opinion. 

It  is  very  doubtful  whether  the  appeal  was  not  sufficient  as 
it  stood. 

All  that  the  statute  requires  of  the  appellant  is,  to  give  "se- 
curity." CobVs  Dig.  283.  The  word  used  is  security,  not 
surety,  and  the  word,  strictly  taken,  means  not  a  person — a 
person  who  becomes  bound  for  another,  but  a  thing,  such  a 

VOL.  XXII  43. 


682  SUPREME  COURT  OF  GEORGIA. 


Hill  vs.  Hudspeth. 


thing,  as  a  bond,  a  promissory  note,  a  mortgage,  a  pawn,  a 
deposite  of  money. 

Sufficient  money  was  deposited  in  this  case  to  secure  the 
appellee.  Ifj  therefore,  the  word  **  security,"  in  the  statute,  is 
to  be  taken  strictly,  this  appeal  was  good. 

It  must  be  admitted,  however,  that  the  word  is  used,  in  ma- 
ny of  our  statutes,  in  the  sense  of  the  word  surety.  The 
word  is,  perhaps,  at  this  day,  broad  enough  to  include  the 
word  surety.  If  it  is,  then  an  appeal  would  be  in  strict  com- 
pliance with  the  statute,  whether  what  was  taken  by  the 
Clerk  or  Ordinary  as  surety  was  a  sufficient  thing  or  a  suffi- 
cient person. 

But  eren  if  the  word  is  to  be  treated  as  having  the  same 
meaning  as  the  word  ^^  surety,"  still  we  think  that  the  ap- 
peal was.  amendable.  Burkhalter  vs.  Bullock,  18.  Gcl  Bep. 
372 ;  Hooks  vs»  Stamper^  Id,  472.  A  part  of  the  ninth  sec- 
tion of  the  Judiciary  Aci  of  1799,  is  as  follows:  "And  no 
petition,  answer,  return,  process,  or  other  proceeding  in  any 
civil  cause,  shall  be  abated,  arrested,  quashed  or  reversed,  for 
any  defect  in  matter  of  form,  or  for  any  clerical  mistake,  or 
omission,  not  affecting  the  real  merits  of  the  cause;  but  the 
Court,  on  motion,  shall  cause  the  same  to  be  amended  with- 
out any  additional  cost,  at  the  first  Term,  and  shall  proceed 
to  give  judgment  according  to  the  right  of  the  cause  and 
matter  of  law,  as  it  shall  appear  to  the  said  Court,  without 
regard  to  such  imperfections  in  matter  of  form,  clerical  mis- 
take, or  omission."     CobVs  Dig.  1136. 

An  appeal  is  a  "  proceeding,"  and  is  not  the  Clerk's  omis- 
sion to  take  a  surety  a  "clerical  omission,"  and  one  "not 
affecting  the  real  merits  of  the  cause  ?" 


Judgment  reversed. 
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No.  23. — ^Nelson   Tipt,  plaintiff  in  error,  vs.  Thomas  H. 

Harden,  defendant  in  error. 

A.  H.  wrote  to  T.  IL  H.,  that  he  A.  H.  as  agent  for  a  "  band,*'  wished  to  pur- 
chase  certain  musical  instruments,  and  to  purchase  them  as  cheaply  as  possi- 
ble ;  and  that  he  requested  him,  T.  H.  H.,  to  find  out  the  price  of  such  instru- 
ments, and  communicate  it  to  hira  A.  H.,  adding,  that  T.  H.  H.  might  state  to 
persons  having  such  instruments  for  sale,  that  he,  A.  II.,  had  the  money  in 
hand,  with  which  to  pay  for  the  musical  instruments  he  desired.  This  wri- 
ting was  in  the  form  of  a  letter,   and  was  countersigned  by  one  N.  T. 

T.  H.  H.  bought  the  instruments  himself,  and  forwarded  them  to  A.  H.  The 
latter  misapplied  the  money  entrusted  to  him,  to  be  applied  to  paying  for  the 
instruments,  and  failed  to  reimburse  T.  H.  H.    In  fact,  A.  II.  was  insolvent. 

Mdd,  That  N.  T.  was  not  liable  to  T.  H.  H.  for  the  price  of  the  instruments. 

Assumpsit,  from  Dougherty.  Tried  before  Judge  Powehs, 
at  December  Term,  1857. 

This  was  an  action  by  Thomas  H.  Harden,  of  Savannah 
against  Nelson  Tift,  brought  to  recover  the  sum  of  {gl30,  the 
price  of  a  lot  of  musical  instruments  sold  to  one  Archibald 
A.  Hunt 

Plaintiff  alleged  in  his  declaration,  that  said  articles  had 
been  furnished  by  him  to  Hunt,  upon  the  assurance  and  re- 
presentation of  defendant,  that  he,  Hunt,  was  trust  worthy 
and  entitled  to  credit,  when  at  the  time  Hunt  was  utterly 
worthless  and  insolvent,  and  known  so  to  be  by  Tift.  That 
Hunt  had  failed  to  pay  for  the  goods,  and  plaintiff  was  de- 
ceived and  damaged  by  the  false  representations  of  defend- 
ant Attached  to  the  declaration  was  a  bill  of  particulars  of 
the  articles  sold. 

Plaintiff  read  in  evidence  the  following  letters  from  Hunt, 
to  the  introduction  of  which  defendant's  counsel  objected, 
but  which  objection  the  Court  overruled,  to- wit : 

Albany,  Ga.,  May  22d,  1851. 
Thomaa  H>  Harden: 

Dear  Sir :  At  the  instigation  of  CoL  Tift,  of  our  county, 
I  address  you,  a  few  lines,  the  purport   of  which    is — ^the 
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young  men  of  this  place  are  desirous  of  forming  a  band ;  the 
purchase  of  the  instruments  has  been  left  to  me,  with  instruc- 
tions to  obtain  them  where  they  cau  be  bougKt  cheapest 
Enclosed  you  will  please  find  a  list  of  the  instruments,  the 
cost  of  which  you  will  ascertain  and  inform  me  forthwith. 
You  can  state  in  your  inijuiries  of  those  men  who  have  such 
articles,  that  the  money  is  in  hand. 

I  am  sir,  yours  most  respectfully, 

A,  A.  HUNT. 
Nelson  Tift. 

Albany,  Ga.,  June  4th,  1851. 
ThomcLS  H.  Harden: 

Dear  Sir:  Enclosed  you  will  please  find  same  bill  sent  yoa 
once  before,  which  consider  as  an  order,  and  forward  the  in- 
struments. 

I  will  remit  you  by  next  mail  a  draft,  drawn  in  your  favor, 
which  you  will  please  pay  over  to  the  firm  forwarding  the 
instruments.  I  would  have  accompanied  this  letter  with  the 
draft,  but  W.  W.  Cheever,  (of  the  firm  of  Sims  &  Cheever,) 
the  only  man  from  whom  I  could  purchase  a  draft,  is  absent 
Please  state  to  the  gentlemen  forwarding  the  instruments,  that 
they  should  be  sent  to  the  care  of  Central  Railroad  agent, 
Macon,  and  to  Thornburg  &  Howard,  of  this  place ;  also, 
state  that  the  mouth-pieces  are  desired  as  small  as  can  be 
procured. 

By  attention  to  the  above,  you  will  greatly  oblige,  younj, 
most  respectfully, 

A.  A.  HUNT. 

P.  S.— The  draft  will  call  as  per  bill  for  «122. 

It  appeared  from  the  testimony  of  several  witnesses,  who 
were  examined,  that  the  musical  instruments  thus  ordered, 
were  purchased  by  plaintiff  from  Zogbaun  &  Co.,  of  Savan- 
nah ;  that  he  paid  for  them  and  sent  them  as  directed,  to  Al- 
bany, where  they  were  received,  and  used  by  the  young  men 
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who  composed  the  band,  at  the  head  of  which  was  Hunt. 
That  the  sum  of  about  ^130  was  made  up  by  the  young 
men  to  buy  the  instruments,  and  the  money  put  into  Hunt's 
hands  as  the  agent  of  the  band. 

The  jury  found  for  the  pliuntiff  the  sum  of  ?  176  04,  and 
cost  of  suit 

Defendant  moved  for  a  new  trial  on  the  following  grounds, 
lo-wit : 

1st  Because  the  Court  erred  in  admitting  in  evidence  the 
letters  from  Hunt  to  plaintiff. 

2d.  Because  the  Court  refused  to  charge  the  jury  as  re- 
quested by  defendant's  counsel,  "that  if  they  believed  from 
the  evidence  that  Tift  had  given  authority  to  plaintiff  to 
credit  Hunt,  then  plaintiff,  before  he  can  recover,  must  show 
that  he  gave  defendant  notice  that  he  had  given  credit  to 
Hunt,  that  he  afterwards  called  on  Hunt  for  payment,  which 
was  refused,  and  that  he  gave  defendant  notice  thereof  in  a 
reasonable  time  :*'  but  instead  thereof,  the  Court  charged  the 
jury  that  under  the  law,  defendant  was  not  entitled  to  notice 
of  either  of  these  facts ;  that  if  he  gave  authority  to  plaintiff 
to  credit  Hunt,  and  upon  such  authority  credit  was  given  to 
him,  and  plaintiff  thereby  sustained  loss,  that  defendant  was 
liable. 

3d.  Because  the  verdict  was  contrary  to  law,  the  charge  of 
the  Court  and  the  weight  of  evidence. 

The  presiding  Judge  refused  the  motion  for  new  trial,  and 
defendant  excepted. 

Vason  &  Davis,  for  plaintiff  in  error. 

Lyon  ;  and  Clakke,  for  defendant  in  error. 

By  the  Court. — Benning,  J.  delivering  the  opinion. 

All  that  Tift  did,  was  to  countersign  the  first  of  the  two 
letters  written  by  Hunt  to  Harden. 
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The  question  therefore,  is,  whether  this  act  of  Tift's  made 
him  liable  to  Harden,  for  the  price  of  the  musical  instru- 
ments purchased  by  Harden  for  Hunt 

What  then  did  this  act  of  Tift's  amount  to? 

It  amounted  to  an  assurance  by  Tift  to  Harden,  that  the 
statements  contained  in  the  letter  were  true.  It  did  not 
amount  to  an  assurance  by  Tift  to  Harden,  that  Hunt  was  a 
person  fit  to  be  credited  for  the  price  of  the  musical  instru- 
ments, and  to  a  request  by  Tift  to  Harden,  that  Harden  would 
credit  Hunt  for  that  price.  Therefore  it  did  not  amount  to 
a  guaranty  on  the  part  of  Tift — a  guaranty  of  that  price. 
Indeed  it  was  not  treated  in  the  declaration  as  a  guaranty. 
Indeed  the  act  did  not  amount  even  to  so  much  as  an  assur- 
ance, that  Hunt  was  a  person  fit  to  be  credited  for  the  price 
of  the  musical  instruments.  Nor  was  there  the  least  need 
that  it  should  have  amounted  to  such  an  assurance:  Hunt 
had  the  money,  with  which  to  pay  for  the  instruments.  Hunt 
did  not  ask  for  credit:  he  asked  for  information:  he  asked 
Harden  to  find  out  the  lowest  price  at  which  the  musical 
instruments  could  be  purchased,  and  to  communicate  that 
price  when  found  out,  to  him. 

And,  perhaps  it  is  equally  true,  that  the  act  cannot,  fairly 
construed^  be  made  to  amount  to  an  assurance,  that  Hunt 
was  a  perspn  that  could  be  depended  on  to  make  a  faithful 
application  of  the  money  that  had  been  put  into  his  hands 
to  be  used  in  the  purchase  of  musical  instruments  ?  Is 
there  any  thing  in  the  letter  from  which  Harden  would  have 
had  the  right  to  infer,  that  either  Hunt  or  Tift  expected,  or 
supposed,  that  the  musical  instruments  would  be  sent  to 
Hunt,  before  Hunt  sent  the  money,  with  which  to  pay  for 
tbem,  to  Harden,  or  to  the  house  having  them  for  sale  ?  It 
can  hardly  be  said  that  there  is,  and  if  there  is  not,  then 
there  is  nothing  in  the  letter  from  which  Harden  might  infer 
an  assurance  on  the  part  of  Tift,  that  Hunt  was  a  person 
who  might  be  depended  on  to  make  a  faithful  application  of 
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the  money  put  into  his  hands,  to  be  applied  in  payment  for 
musical  instruments. 

But  even  if  the  act  may,  fairly  construed,  be  made  to 
amount  to  such  an  assurance  as  this,  yet  the  act  can  be  of  no 
avail  to  Harden  as  the  case  stands :  the  declaration  does  not 
contain  any  allegation,  that  Tift  knew  that  Hunt  was  not  a 
man  who  could  be  so  depended  on. 

The  result  is,  that  this  act  of  Tift^s  no  more  amounts  to 
a  deceit  J  than  it  does  to  di  guaranty.  Slade  vs.  Little^  20.  Ga, 
371 ;  Bennet  vs,  TerriUy  Id.  83;  Stanley^ s  Ex^ors  vs.  Jackson^ 
19.  Oa. 

But  unless  the  act  was  such  that  it  amounted  to  a  deceit^ 
or  to  a  guaranty,  it  could  not  give  a  right  of  action  to  Har- 
den against  Tift  And  unless  it  could  do  this,  evidence  of  it 
could  not  be  admissible  in  support  of  an  action  by  Harden 
against  Tift. 

This  being  so,  the  Court  below  erred  in  admitting  the  letter ; 

or  at  least,  the  verdict  was  contrary  to  law  and  evidence. 

Therefore,  either  way,  the  Court  below  erred  in  not  granting 

a  new  trial. 

There  ought  to  be  a  new  trial 


No.  24. — John  Doe,  ex  dem.  of  Jesse  Liksey,  and  others, 
plaintiff  in  error,  vs.  Richabd  Roe,  cas.tejector,  and  Al- 
exander Ramsey,  tenant  in  possession,  defendant  in  error^ 

[1.]  In  ejectment,  if  the  lessor  of  the  plaintiff  has  made  a  warranty-  of  the  land 
to  the  tenant,  or  to  those  under  whom  the  tenant  claims,  the  tenant  may  ase 
the  warranty,  not  to  estop  such  lessor,  but,  to  "  rebut  and  barre  him"  of  the 
action. 

[2.]  The  counsel  on  the  plaintifTs  side  opens  his  case  to  the  jury,  but  does  not 
read  any  law,*  the  counsel  for  the  defendant  replies,  and  during  his  reply,  is 

handed  a  decision,  as  law  for  the  plaintifl*,  by  the  counsel  for  the  plaintiff,  and 
he  comments  on  the  decision. 

HM,  That  the  counsel  for  plaintiff,  in  the  conclusion,  baa  also  the  right  to  com- 
ment on  the  decision. 
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Ejectment,  from  Sumter.  Tried  before  Judge  Allen,  at 
March  Term,  1857. 

This  was  ejectment  brought  by  John  Doe,  on  the  several 
demises  of  Jesse  Linsey,  Josiah  H.  Carter,  Adam  Pitner,  John 
S.  Cochran  and  William  0.  Beall,  against  Richard  Roe,  casu- 
al ejector,  and  Alexander  Ramsey,  tenant  in  possession,  for 
the  recovery  of  lot  of  Land  No.  161,  in  the  27th  district  of 
originally  Lee  now  Sumter  county,  and  for  mesne  profits. 

Plaintiff  offered  and  read  in  evidence  an  original  grant 
from  the  State  to  Jesse  Linsey,  dated  12th  December,  1832^ 
proved  the  locus  and  Ramsey's  possession  at  the  commence- 
ment of  the  action,  and  until  the  fall  of  1855. 

Plaintiff  further  offered  to  prove,  under  the  count  for  meS" 
n«  profits,  that  there  was  a  steam  saw  mill  on  the  premises, 
and  the  value  of  the  trees  cut  down,  sawed  up  and  sold.  To 
the  introduction  of  this  testimony,  defendant's  counsel  ob- 
jected. The  Court  sustained  the  objection,  and  plaintiff's 
counsel  excepted. 

Here  plaintiff  closed. 

Defendant,  under  a  notice,  drew  from  plaintiffs  a  deed 
made  by  Jesse  Linsey,  to  Josiah  H.  Carter,  for  the  premises 
in  dispute,  dated  28th  December,  1832.  Also,  a  deed  firom 
Carter  to  Adam  Pitner,  for  the  same  premises,  dated  17th 
January,  1840.  These  deeds  were  read  as  evidence;  were 
in  the  usual  fofm,  and  contained  the  usual  covenants  of  war- 
ranty. 

Defendant  next  read  in  evidence  an  original  deed  from 
Pitner  to  Benjamin  B.  Smith,  dated  17th  July,  1833,  for  the 
the  premises  in  dispute,  and  recorded  12th  May,  1835,  which 
contains  the  following  covenant  of  warranty,  viz :  ^ 

^  To  have  and  to  hold  said  tract  of  land  and  bargained 
premises  unto  him  the  said  Benjamin  B.  Smith,  his  heirs 
and  assigns,  in  fee  simple ;  and  I,  the  said  Adam  Pitner,  will 
warrant  and  forever  defend  the  right  and  title  of  said  land 
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unto  the  said  Benj.  B.  Smith,  his  heirs  and  assigns  against 
the  claim  or  claims  of  all  persons  whomsoever.'^ 

Defendant  then  read  in  evidence,  a  deed  from  Smith  to 
Robert  J.  and  Henry  K.  McCoy,  dated  2d  July,  1850. 

Here  defendant  rested. 

Plaintiff  in  reply,  tendered  in  evidence  and  read  a  copy  of 
a  power  of  attorney  from  Jesse  Linsey  to  William  Hallam^ 
dated  5th  October,  1827,  as  follows,  viz: 

Know  all  men  by  these  presents.  That  I,  Jesse  Linsey  of 
the  county  of  Habersham,  State  of  Georgia,  for  divers  good 
causes  and  considerations,  me  hereunto  moving,  do,  by  these 
presents,  nominate  and  appoint  WiUiam  Hallam  of  said 
county  and  State,  my  true  and  lawful  attorney  for  me,  and  in 
my  name,  to  bargain  and  sell,  release,  convey  and  confirm  or 
dispose  of  in  any  lawful  manner,  all  that  lot  or  parcel  of 
land  known  and  distinguished  by  No.  161,  in  the  27th  dis- 
trict of  Lee  county,  which  said  land  I  drew  in  the  late  Land 
Lottery:  And  I  do  hereby  ratify  and  confirm  all  and  every 
thing  that  my  said  attorney  may  do,  touching  the  premises,  as 
fully  and  effectually  as  if  I  myself  was  personally  present  at 
the  signing  and  delivery  of  the  same.  In  witness  whereof^ 
I  have  hereunto  set  my  hand  and  seal,  this  fifth  day  of  Octo- 
ber, in  the  year  eighteen  hundred  and  twenty-seven. 

his 
JESSE  X   LINSEY,  L.  S 
mark. 
In  presence  of 

Samuel  Huohes, 
Benj^n  Cleveland,  J,  L  C. 
Endorsed,  "  I  assign  this  power  over  to  Adam  Pitner,  in 
presence  of 

WILLIAM  HALLAM. 
Attest — John  Hopneh. 
This  2 1st  November,  1827." 

Recorded  12th  May,  1835. 
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Defendant  waived  all  objection  to  said  power  of  attorney, 
except  its  irrelevancy,  which  objection  the  Court  sustained, 
and  ruled  it  out. 

To  which  ruling,  plaintiff  excepted. 

The  testimony  being  closed,  counsel  went  to  the  jury. 

Plaintiff's  counsel  was  called  on  to  state  the  points  upon 
which  he  relied  for  a  recovery,  which  he  did,  but  did  not  read 
or  refer  to  any  authority.  Before  defendant's  counsel  con- 
cluded, however,  plaintiff's  counsel  handed  to  him  15th  Ga. 
Reports,  and  pointed  out  the  case  of  Bivin  vs.  Lessees  of  Vin^ 
zanty  stating  that  he  should  rely  on  that  case.  Defendant's 
counsel  took  the  book;  read  from  the  case  and  insisted  that 
that  case  was  distinguishable  from  the  one  before  the  Court 

Plaintiff's  counsel  in  the  opening  of  his  argument,  propos- 
ed to  read  the  case  of  Bivins  vs.  Lessee  of  Vinzant,  for  the 
better  understanding  of  the  decision  of  the  Supreme  Court 
Defendant's  counsel  objected,  on  the  ground  that  he  had  not 
read  it  when  stating  his  points.  The  Court  sustained  the 
objection,  and  refused  to  allow  plaintiff's  counsel  to  read  said 
decision,  remarking  that  the  case  had  been  read  before,  and 
the  Court  was  familiar  with  the  points  decided :  To  which 
ruling  and  decision,  plaintiff  excepted. 

Plaintiff's  counsel  then  proceeded  in  his  ai^ument  to  the 
jury,  and  remarked  that  it  was  unfair  for  defendant's  counsel 
to  read  and  comment  on  said  decision  of  the  Supreme  Court, 
and  then  to  object  and  prevent  him  from  doing  so. 

Counsel  for  defendant  objected  to  this  remark,  and  moved 
the  Court  to  stop  counsel  in  such  comments ;  which  objection 
the  Court  sustained,  and  arrested  plaintiff's  counsel  in  this 
part  of  his  address  5  observing  that  such  remarks  were  per- 
sonal and  improper. 

To  which  remark  and  ruling,  counsel  for  plaintiff  excepted. 

The  Court  charged  the  jury,  that  if  they  believed  from  the 
evidence  that  plaintiff  was  entitled  to  recover,  the  recovery 
must  be  on  the  demise  of  Pitner ;  and  if  they  should  brieve 
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that  Pitner  sold  the  land  in  dispute  before  he  acquired  tide 
to  it,  and  afterwards  acquired  title,  he,  Pitner,  could  not  recov- 
er, as  such  after  acquired  title  enured  to  the  benefit  of  his 
prior  vendee. 

To  which  charge,  plaintiff  excepted. 

Plaintifi*'s  counsel  requested  the  Court  to  charge  the  jury, 
that  if  a  person  without  title  sells  land  where  he  is  not  in 
possession,  and  there  is  an  outstanding  paramount  title  in 
another,  the  sale  is  void  under  the  statute,  32.  Henry  Sth: 
which  charge. the  Court  refused  to  give,  on  the  ground  that 
the  case  before  the  Court  did  not  make  this  principle  of  law 
applicable. 

To  which  refusal,  plaintiff  excepted. 

The  jury  found  for  the  defendant  Whereupon,  counsel 
for  plaintiff  tenders  his  bill  of  exceptions,  and  therein  assigns 
as  error  all  the  rulings,  decisions,  charges  and  refusals  to 
charge,  above  excepted  to. 

James  J.  Scarborough  ;  and  John  R.  Cochran,  for  plain- 
tiff in  error. 

McCoy  &  Hawkins,  for  defendant  in  error. 

By  the  CourL — Benning,  J.  delivering  the  opinion. 

This  was  an  action  in  the  name  of  Doe,  on  the  several  de- 
mises of  Linsey,  Carter,  Pitner,  Cochran  and  Beall. 

On  the  trial,  the  plaintiff  showed  title  in  Linsey,  (by  grant,) 
and  there  left  the  title. 

The  tenant  then  showed  a  deed  from  Linsey  to  Carter;  a 
deed  from  Carter  to  Pitner ;  a  deed  from  Pitner  to  Smith ; 
and  a  deed  from  Smith  to  the  two  McCoys.  And  then  the 
tenant  closed  his  evidence.  There  was  no  further  or  other 
evidence  as  to  the  title. 

The  deed  from  Pitner  to  Smith  was  made  before  the  deed 
from  Carter  to  Pitner  was  made;  and  consequently,  btfore 
Pitner  had  any  title. 
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This  being  the  evidence,  any  recovery  that  could  have  hap- 
pened in  the  case,  would  have  had  to  be  a  recovery  on  the 
demise  of  Pitner ;  that  is,  would  have  had  to  be,  in  effect,  a 
recovery  by  Pitner. 

In  the  deed  m^de  by  Pitner  to  Smith,  there  was  a  warran- 
ty of  the  land  to  Smith,  "  his  heirs,  and  assigns."  The  ten- 
ant, (it  may  be  inferred)  claimed  under  persons  who  were 
the  "assigns"  of  Smith,  viz:  the  two  McCoys, 

The  recovery  then,  if  there  had  been  one,  would  have  had 
to  be,  not  only  a  recovery  by  Pitner,  but  a  recovery  by  Pit- 
ner, against  persons  to  whom  he  had  made  a  warranty  of  the 
land. 

Such  a  recovery  followed  by  eviction,  (and  we  may  as- 
sume, that  a  recovery  in  ejectment  will  be  followed  by  evic- 
tion,) would  have  been  evidence,  to  show  Pitner  guilty  ol  a 
breach  of  his  warranty. 

By  a  breach  of  his  warranty,  Pitner  would  have  become 
liable  to  those  very  same  persons  against  whom  his  recovery 
was,  for  the  sum  of  money,  with  interest  on  it,  which  he  had 
obtained,  in  payment  for  the  land,  from  their  assignor.  Smith. 

This  sum,  with  the  interest  on  it,  would  have  been  equiva- 
lent, we  are  bound  to  presume,  (at  least,  we  are  so  bound,  in 
the  absence  of  proof  to  the  contrary,)  to  the  value  of  the 
land,  and  the  value  of  all  the  rents  that  could  have  entered 
into  the  recovery;  for  this  sum,  with  such  interest,  would 
have  been  the  measure  of  the  damages  for  the  breach  of  the 
warranty;  and  the  measure  of  the  damages  for  the  breach 
of  a  warranty,  nothing  can  be,  except  something  of  a  value 
equal  to  that  of  the  warranted  land  and  the  value  of  the 
rents,  lost  by  the  warrantee. 

By  a  recovery  then,  Pitner  would  have  become  liable  to 
the  two  McCoys,  the  "assigns"  of  Smith,  for  a  sum  precisely 
equal  in  value  to  the  value  of  what,  by  the  recovery,  he  would 
have  obtained  from  them. 

These  things  being  so,  the  question  is,  did  the  McCoys 
have  the  right  to  retain  the  land  as  against  Pitner  ?     In  other 
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words,  the  question  is,  did  this  warranty  of  Pitner*s  consti- 
tute a  defence  for  the  McCoys'  against  his  suit  ? 

And,  taking  the  case  as  it  stood,  (it  standing  without  any 
evidence  to  show  the  relation  which  the  vahie  of  the  land 
and  of  the  rents  on  the  one  hand,  bore  to  the  purchase  money, 
and  the  interest  thereon,  on  the  other,)  the  answer  to  the 
question,  we  think,  must  be,  yes.  Such,  it  seems  to  us,  is 
the  answer  which  section  446  of  Littleton,  together  with  the 
comment  upon  it  by  Coke,  requires  to  be  given. 

That  section  is  in  these  words: 

^Alao  these  words  which  are  commonly  put  in  such  releases j 
scilicit  (qua)  quo-vismodo  in  futurum  habere  potero,)  are  as 
void  in  law  ;  for  no  right  passeth  by  a  release,  but  the  right 
which  the  releasor  had  at  the  time  of  the  release  made.  For 
if  there  be  father  and  sonnCj  and  the  father  be  disseized^ 
and  the  sonne  (living  his  father)  releaseth  by  his  deed  to  the 
dissesor  all  the  right  which  he  hath  or  may  have  iii  the  same 
tenements  without  clause  of  warranties  ^t.  ;  and  after  thefath^ 
er  dieth,  ^'c, ;  the  sonne  may  lawfully  enter  ttpon  the  posses- 
sionof  the  disseisor ^  for  that  he  had  no  right  to  the  land  in 
hisfather^s  life,  (pur  ceo  que  il  n'avoit  droit  en  la  terre  en  la 
vie  son  pier)  but  the  right  descended  to  him  after  the  release 
made  by  the  death  of  his  father,  4*^." 

And  the  comment  is  in  these  words :  "  For  if  there  be  a 
warranty  annexed  to  the  release,  then  the  sonne  shall  be 
barred.  For  albeit,  the  release  cannot  barre  the  right  for  the 
cause  aforesaid,  yet  the  warranty  may  rebut  and  barre  hinoi 
and  his  heirs  of  a  future  right,  which  was  not  in  him  at  that 
time:  and  the  reason  (which  in  all  cases  is  to  be  sought  oat) 
wherefore  a  warrantee  being  a  covenant  reall,  should, barre  a 
future  right,  is  for  avoiding  of  circuitie  of  action  (which  is 
not  favored  in  law) ;  as  he  that  made  the  warranty  should 
recover  the  land  against  the  ter-tenaut,  and  he  by  force  of 
the  warrantie  to  have  as  much  in  value  against  the  same  per- 
son/' 
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Lord  Coke's  expression  is,  that  the  warranty  may  ^ rebut 
and  barre  hitn,"  &c.,  not  that  the  warranty  may  estop  him. 
And  this  is  just  what  we  would  be  understood  as  saying  in 
this  case.  Indeed,  to  say  that  the  thing,  warranty^  is  an  es- 
toppel upon  the  warrantor,  is  to  destroy  the  thing,  as  a  wttrrmX" 
iyj  for  every  estoppel  is  mutual ;  if  therefore,  the  warranty 
estops  the  warrantor,  it  equally  estops  the  warrantee ;  and  if 
it  estops  the  warrantee,  the  effect  must  be,  to  prevent  him 
from  alleging  any  breach  of  the  warranty;  and  this  is  to 
destroy  the  warranty. 

[1.]  We  think  then,  that  Pitner's  warranty  was  a  good  de- 
fence to  the  McCoys  against  the  action — ^the  action  beings 
as  the  proof  stoody  his  action. 

This  opinion  is  not  adverse  to  anything  in  Bivins  vs.  The 
Leasee  of  Vitizanty  (15.  Gcu  H.  521.)  The  present  case  is 
not  like  that  case. 

That  was  a  case  in  which  Vinzant  made  two  deeds,  one^ 
with  warranty,  before  the  grant  had  issued  to  him,  the  other 
after  the  grant  had  issued  to  him.  The  suit  was  by  a  person 
claiming  under  the  younger  deed,  against  a  person  claiming 
under  the  older  deed.  It  was  by  a  person,  therefore,  who 
VTBS  not  a  party  to  the  warranty;  and  consequently  by  a 
person  who,  by  recovering,  would  not  subject  himself  to  any 
action  on  the  warranty.  If  the  suit  had  been  by  Vinzant^ 
the  warrantor  himself,  the  case  would  have  been  like  this, 
and  Vinzant,  by  recovering,  would  have  broken  his  warran- 
ty. In  this  case,  so  far  as  appears,  Pitner  made  but  one  deed; 
a  deed  with  warranty,  but  made  it  before  he  himself  had  ac- 
quired title ;  and  after  he  had  acquired  title,  he  himself,  in 
the  (ace  of  his  warranty  sued  his  warrantee  for  the  land. 

What  is  said  of  Bivins  and  Vinzant,  may  be  equally  said 
of  fFt^  vs^irnoldf  18.  6a.  181. 

If,  in  the  present  case,  the  plaintiff  had  shown  a  deed  from 
Pitner  to  Cochran^  the  case  would  have  been  more  like  those 
two  cases,  but  he  did  not  do  that  He  did  not  offer  to  shov 
title  in  any  of  his  lessors  below  Pitner,  or,  indeed  below  Ltin- 


MACON,  JUNE  TERM,  1857.  635 

Linsey  et  al.  va.  Ramitey. 


sey,  the  title  having  been  carried  down  into  Pitner  by  the 
opposite  party. 

Assuming,  then,  the  correctness  of  our  opinion,  that  Pit- 
ner's  warranty  was  a  good  defence  to  the  McCoys,  against 
the  action  in  the  form  in  which  the  proof  stood,  the  question 
is,  whether,  of  the  charge  of  the  Court,  so  much  was  right, 
as  consists  in  these  words:  ^And  if  they  should  be* 
lieve,  that  Pitner  sold  the  land  in  dispute  before  he  acquired 
title  to  it,  and  afterwards  acquired  title,  he,  Pitner,  could 
not  recover  on  such  ({fter  acquired  title,  but  that  such  title 
enured  to  the  benefit  of  his  prior  vendee/' 

These  words,  we  take  it,  were  intended  to  amount  to  this ; 
that  if  Pitner  made  the  deed  to  Smith,  Pitner  could  not  re- 
cover, for  the  reason,  that  his  after  acquired  title  enured  to 
the  ben^t  qf  Smith:  if  so,  we  think  the  proposition  they 
lay  down  is  true,  but  for  a  different  reason,  viz :  for  the  rea- 
son, that  Pitner's  deed  to  Smith  contained  a  warrctnty. 

Whilst  then  we  may  say  that  we  approve  the  Court's  pro- 
position, that  Pitner's  ^^  after  acquired  title  enured  to  the  bene- 
fit of  his  prior  vendee,"  we  are  not  prepared  to  say,  that  we 
approve  the  reason  on  which  the  Court  founds  the  proposi- 
tion. 

This  being  the  view  which  we  take  of  the  charge,  it  is  un- 
necessary to  express  any  opinion  on  the  rejection  of  the  evi- 
dence offered  in  the  Court  for  mesne  profits.  I  have  no  doubt 
myself  that  the  evidence  was  admissible.  See  Cunningham, 
vs.  Morris^  19.  Go*  R*  583. 

Was  the  rejection  of  the  power  of  attorney  made  by  Lin- 
sey to  Hallam,  proper  ? 

There  were  entries  on  the  power  of  attorney  to  Hallam  to 
show  it  one  that  had  been  assigned  by  Hallam  to  Pitner ; 
and  one  the  recording  of  which  was  on  the  same  day  on 
which  was  reconkd  the  deed  from  Pitner  to  Smith. 

These  are  facts  suggestive  of  the  exbtence  of  the  further 
fact,  viz :  That  Pitner,  in  making  that  deed,  intended  to  act^ 
not  as  principal,  but  as  an  agent — as  the  agent  of  Linsey; 
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and  that  Smith,  in  accepting  the  deed  intended  to  accept  it  as 
a  deed  made  by  Pitner,  not  as  a  principal,  but  as  an  agent, 
as  this  very  agent  of  Linsey.  These  facts  are  such  as  are 
suggestive  oi  this  further  fact  But  still,  they  are  not  suffi- 
cient by  themselves  to  prove  that  fact,  in  the  face  of  this  oth- 
er fact,  that  the  deed  itself  is  in  the  mere  name  of  Pitner, 
and  takes  no  notice  of  the  power  of  attorney;  especially, as, 
in  law,  the  power  of  attorney,  was  not  assignable. 

Therefore,  we  do  not  think  that  the  rejection  of  the  power 
of  attorney,  even  if  wrong,  is  a  matter  to  require  us  to  grant 
a  new  trial 

But  we  do  not  say  that  we  think  that  the  rejection  of  the 
power  of  attorney  was  wrong.  As  to  that,  we  express  no 
opinion. 

The  counsel  for  the  defendant  in  error  commented,  before 
the  jury,  upon  the  csise  handed  to  him  by  the  counsel  for  the 
plaintiff  in  error.  After  doing  that,  it  certainly  did  not  lie 
in  his  mouth  to  say,  that  the  counsel  for  the  plaintiff  in  error 
should  not  also  comment,  before  the  jury,  upon  the  case. 

[2.]  We  think  therefore,  that  the  Court  should  have  allow- 
ed the  counsel  for  the  plaintiff  in  error  so  to  comment 

But  still,  we  do  not  think  this  an  error  that  entitles  the 
plaintiff  to  a  new  trial,  because  we  think  that  it  was  not  in 
the  power  of  comment,  on  that  case,  to  show  that  the  plaintiff 
was  entitled  to  a  verdict 

As  to  the  only  remaining  point :  the  Court's  stopping  the 
plaintiff's  counsel  from  proceeding  in  his  charges  of  unfair- 
ness made  against  the  defendant's  counsel,  we  cannot  say, 
that  we  see  anything  wrong;  such  charges  could  have  noth- 
ing to  do  with  the  issue ;  and  therefore  any  effect  at  all  which 
they  might  have  had,  would,  of  necessity,  have  been  an  im- 
proper effect 

Upon  the  whole,  we  have  to  affirm  the  result  of  the  decis- 
ions of  the  Court  below. 

Judgment  affirmed. 
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No.  25. — ^Eppt  W..  BoiTD/andJAMEs  Patillo,  plaintifis  in 
error,  va»  Jacob  Watson,  defendant  in  error. 

£1.]  The  law  requires  the  utmost  fidelity  in  an  administrator.  He  cannot  sell 
lands  privately  as  his  own,  and  perfect  that  title  by  selling  it  as  administrator 
of  his  intestate,  the  land  belonging  to  his  intestate's  estate.  Such  sale  maybe 
set  aside  at  the  instance  of  any  of  the  cestui  que  trusts. 

12.]  If  he  make  an  agent,  and  that  agent  become  the  purchaser  of  the  land  for 
himself  or  another,  the  sale  may  be  set  aside. 

£3.]  A  Court  of  law  has  no  juri.sdiction  to  set  aside  and||order  to  be  cancelled  a 
deed  improperly  obtained;  and  when  that  is  necessary  to  the  attainment  of 
justice,  the  party  has  no  adequate  remedy  in  a  Court  of  law. 

£4.]  Injunction  will  be  retained  unless  the  answer^of  defendant  swear  oifthe 
Equity. 

In  Equity,  in  Baker  Superior  Court  Motion  to  dissolve 
injunction,  decided  by  Judge  Allen,  at  chambers,  April 
1857. 

The  bill  aJleges  that  complainant,  Jacob  Watson,  is  in  pos- 
session of  lot  of  land  No.  143,  in  the  9th  district  of  originally 
Early,  now  Baker  county,  which  he  purchased  from  one 
Leonard  S.  Acre,  and  that  Eppy  W.  Bond  and  James  Patil* 
lo,  the  defendants,  have  brought  ejectment  against  him  for 
said  lot  of  land,  which  is  now  pending  in  Baker  Superior 
Court. 

That  Patillo  seeking  to  get  possession  of  said  land  and 
evict  complainant  therefrom,  bought  the  «ame  from  Eppy  W. 
Bond,  and  in  order  to  perfect  title.  Bond  applied  for  and  ob- 
tained letters  of  administration  on  the  estate  of  Elizabeth 
£ond,  who  died  testate  about  the  year  1824,  and  whose  estate 
has  long  since  been  settled ;  that  letters  of  administration 
were  granted  by  the  Ordinary  of  Elbert  county,  ahhough 
said  Elizabeth  at  the  time  of  her  death,  resided  in  the  coun- 
ty of  Franklin,  and  the  Court  of  Ordinary  of  Elbert  county, 
had  no  jurisdiction.  That  after  said  J  letters  were  issued  to 
JSppy  W.  Bond,  he  had  said  land  sold,  and  Patillo,  under 
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their  agreement,  became  the  paichaser  at  a  price  greatly  be> 
low  its  real  value,  and  titles  vr&te  made  to  him  by  said  Bond 
as  administrator. 

The  bill  further  alleges  that  in  order  to  protect  himself 
eomplainant  has  purchased  the  interest  of  three  of  the  heiis 
of  Elizabeth  Bond,  in  said  land,  but  the  legal  title  of  Eliza- 
beth Bond  having  vested  in  the  purchaser  from  her  adminis- 
trator, he  is  unable  to  defend  himself  at  law  against  the  ac- 
tion of  ejectment  That  said  administration  was  taken  out 
and  said  sale  made,  not  to  benefit  the  heirs  at  law,  but  solely 
to  carry  out  the  fraudulent  purposes  of  Bond  and  Patillo  to 
evict  complainant  from  the  land,  and  to  benefit  them- 
selves. 

The  bill  prays  for  an  injunction  of  the  action  at  law,  until 
there  can  be  a  hearing  of  the  case  in  Equity,  &c. 

The  Chancellor  granted  the  injunction. 

The  defendants  put  in  their  separate  answers,  and  deny  all 
firaud  or  fraudulent  purposes  or  combination.  But  all^e 
that  the  lot  of  land  in  question  was  drawn  by  Elizabeth  Bond, 
'  o(  the  county  of  Elbert,  who  gave  it  to  her  son  Nathan 
Bond,  and  for  this  reason  said  lot  was  not  mentioned  or  dis- 
posed of  in  her  will  That  Gaines  Thompson,  one  of  her 
executors,  well  knowing  that  said  land  had  been  thus  given, 
executed  a  deed  for  the  same  to  Eppy  W.  Bond,  the  son  of 
said  Nathan,  dated  the  15th  June,  1848.  That  Eppy  W. 
conveyed  the  same  to  Patillo  by  deed,  dated  3d  December, 
1860;  but  having  doubts  as  to  the  legal  validity  of  said  con* 
▼eyances,  letters  of  administration  were  taken  out  by  said 
Eppy  W.  on  the  estate  of  Elizabeth  Boud,  and  the  land  sold 
at  public  sale,  fairly,  to  the  highest  bidder,  and  Patillo  be- 
came the  purchaser. 

Upon  the  filing  of  their  answers,  defendants  moved,  at 
chambers,  to  dissolve  the  injunction,  on  the  grounds,  that 
there  was  no  Equity  in  the  bill,  and  that  if  any,  it  was  fully 
aworn  oif  by  the  answers. 
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The  Chancellor  refused  to  dissolve  the  injunction,  and  de« 
fendants  by  their  counsel  excepted. 

Lton  &  Clarke,  for  plaintifis  in  erroc 

Warrsn  &  Wabbsn,  for  defendant  in  error. 

By  the  Court — ^McDowald,  J.  delivering  the  opinion. 

The  case  presented  in  the  record  is  a  motion  to  dissolve 
the  injunction  granted  by  the  Chancellor  in  this  cause,  on 
two  grounds,  to-wit: 

1st.  Because  there  is  no  Equity  in  the  bill 

2d.  Because  all  the  Equity  in  said  bill  has  been  sworn  off 
by  the  answers.  This  is  the  transcript  of  the  record.  The 
bill  of  ^exceptions,  as  certified  toby  the  presiding  Judge  in 
the  Court  below,  states  it  to  be  a  motion  to  dissolve  the  in- 
junction on  the  coming  in  of  the  answers.  No  ground  is  set 
forth  in  the  bill  of  exceptions  on  which  the  motion  was  mad& 
The  presumption  would  be,  that  it  was  made  on  the  ground 
alone,  that  the  answers  denied  the  Equity  charged  in  the 
bill  Jhe  errors  assigned  go  beyond  the  grounds  presented, 
either  in  the  transcript  of  the  record,  or  the  bill  of  excep- 
tions, and  complain  that  the  Court  erred  in  refusing  the  mo- 
tion, on  three  distinct  grounds :  Because, 

1st.  There  was  no  Equity  in  the  bill. 

2d.  The  complainants  had  a  complete  remedy  at  common 
law. 

3d.  The  respondents'  answers  swear  off  all  the  Equity  in 
complainant's  bill 

We  will  allow  the  plaintiff  in  error  the  full  benefit  of  his 
exceptions,  and  as  fully  as  if  we  considered  them  authorized 
by  his  motion  to  dissolve  the  injunction. 

[1.]  In  determining  the  questions  here  presented,!  shall  rsfer 
to  such  parts  of  the  bill  and  answers  only,  as  are  necessary  ta 
an  understanding  of  the  judgment  of  this  Court    The  first 
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exception  must  depend  upon  the  bill  alone,  without  reference 
to  what  appears  in  the  answers.  If  there  be  any  Equity  in 
the  billy  the  first  ground  of  error  assigned  must  be  overruled. 
The  record  shows  that  the  plaintiff  in  error  purchased  the 
land  of  Eppy  W.  Bond  and  brought  ejectment  against  com- 
plainant's  tenant  Eppy  W.  Bond  administered  on  the  es- 
tate of  Elizabeth  Bond,  the  drawer  of  the  land,  and  joined  in 
the  action  of  ejectment  to  recover  the  land,  not  for  the  pur- 
pose of  making  distribution  apiongst  the  heirs  at  law  of  his 
intestate,  but  for  the  purpose  of  perfecting  the  title  be  had  al- 
ready made  to  James  Patillo.  Subsequently,  and  after  eject- 
ment brought,  he  obtained  an  order  from  the  Court  of  ordin- 
ary of  Elbert  County  to  sell  the  land ;  the  land  was  sold  and 
purchased  by  Henry  Morgan,  who  was  agent  of  both  Bond, 
the  administrator  and  vendor,  and  James  Patillo,  the  purcha- 
ser; specie  was  demanded  at  said  sale,  no  previous  notice 
having  been  given,  that  it  would  be  required,  and,  in  conse- 
quence, it  sold  at  a  reduced  price.  The  complainant  furth- 
er alleges  that  he  has  purchased  the  interest  in  said  land  of 
three  of  the  heirs  at  law  of  Elizabeth  Bond,  that  the  land  is 
worth  three  or  four  times  more  than  it  sold  for,  but  that  the  ad- 
ministrator intends  to  settle  with  him  as  standing  in  the  stead 
of  these  distributees  at  the  price  at  which  it  was  sold.  The 
law  requires  the  utmost  fidelity  of  persons  holding  the  fidu- 
ciary character  that  Eppy  W.  Bond  does,  as  set  forth  in  this 
record.  He  can  make  no  profit  from  his  trust,  he  cannot  be- 
come a  purchaser  at  his  own  sale  and  retain  the  advantage 
of  his  purchase  except  at  the  will  of  his  cestui  que  irusL 
He  can  make  no  private  sale  and  thus  evade  the  rule  which 
forbids  him  the  right  to  purchase  at  his  own  sale.  Such  a 
sale  may  be  set  aside  at  the  option  of  any  of  the  cestui  que 
trusts,  who  have  not,  by  laches  or  otherwise,  acquiesed  in  it 
[2.]  Again,  if  he  make  an  agent  to  sell,  and  that  agent  be- 
come the  purchaser  for  himself  or  another,  that  sale  may  be 
repudiated  by  the  parties  in  interest  The  demand  of  specie 
at  an  administrator's  sale — although  a  constitutional  right,  to 
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be  sustained  under  proper  circumstances^  and  when  notice  is 
given  beforehand — when  it  is  done,  and  without  prior  notice,  a 
thing  so  unusual — is  a  proper  circumstance  to  be  considered, 
with  others  which  assail  the  bona  fides  of  the  transaction* 
We  think  there  is  Equity  in  this  bill  which  calls  for  the  an- 
swers of  the  defendants. 

As  to  the  point  that  the  complainant  has  an  adequate  re- 
medy at  law,  we  might  remark,  that  it  is  a  matter  of  doubt, 
whether  its  discussion  should  be  allowed  on  a  motion  to  dis- 
solve an  injunction,  when  the  bill  had  not  been  demurred  to 
on  that  ground.  But  regarding  it  now,  in  the  same  manner 
that  we  should  have  considered  a  demurrer  to  the  bill  for  the 
same  cause,  we  must  look  to  the  case  as  presented  in  the  bill, 
without  reference  to  the  action  of  ejectment  enjoined. 

[3.]  Has  the  complainant,  then,  an  adequate  common  law 
remedy  according  to  that  case  ?  The  administrator  sold  the 
land  as  his  own  and  conveyed  title.  He  subsequently  ad- 
ministered and  as  administrator  has  again  sold  the  land  for 
a  grossly  inadequate  price,  and  that  sale  was  made,  not  to 
carry  out  his  trust  for  the  benefit  of  the  next  of  kin  of  his 
intestate,  but  for  the  purpose  of  perfecting  a  title  made  by 
himself,  he  having  set  up  a  claim  adverse  to  that  of  the  heirs 
at  law  of  his  intestate,  and  it  is  alleged  that  he  intends  to 
settle  with  the  heirs  at  the  low  and  inadequate  price  at  which 
it  was  sold.  The  purchaser  of  the  land  from  Bond  as  his. 
Bond's,  own  property,  became  the  purchaser  at  his  sale  as  ad- 
ministrator, under  the  circumstances  already  stated.  If  the 
allegations  of  this  bill  be  true,  a  Court  of  law  can  afford  no 
adequate  remedy  to  the  complainant,  who  has  a  right  to  have 
the  sale  complained  of  rescinded,  and  to  have  the  land  re- 
sold under  circumstances  that  will  open  the  sale  to  a  fair  and 
equal  competition,  provided  his  allegations  be  supported  by 
his  proofs. 

[4.]  The  answers  do  not  deny  the  Equity  charged  in  the 
bill.  The  administrator,  in  whose  name  the  sale  of  the  land 
was  made,  knows  nothing  about  the  sale.    He  was  informed 
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that  the  sale  could  be  effected  without  his  presence,  and  he 
was  not  present.  He  gives  the  name  of  no  agent  who  repre- 
sented him. 

James  Patillo,  the  other  defendant  and  purchaser  of  the 
land,  answers,  that  he  was  not  present  at  the  sale,  but  that 
Henry  Morgan  bid  off  the  land  for  him.  But  this  defendant 
discloses  a  fact  which  fixes  a  stronger  suspicion  upon  the 
fairness  of  the  sale  than  the  charges  in  the  bill  He  answers 
that  as  he  was  not  present  at  the  sale  of  the  land,  he  does 
not  know  that  specie  was  demanded  in  payment  for  the  land, 
but  supposes  it  was.  He  says  that  he  knows  nothing  of 
Bond,  the  administrator,  having  given  instructions  to  demand 
specie,  and  he  does  not  believe  he  ever  did  No  one  except 
the  administrator  had  a  right  to  demand  specie.  If  any  one 
else  gave  the  notice,  without  his  authority,  it  must  have  been 
done  from  some  other  motive  than  a  desire  to  promote  the 
interest  of  the  heirs  at  law  of  the  intestate.  One  of  the  de- 
fendants answers,  that  he  is  informed  and  believes  that  the 
said  lot  of  land  brought  its  full  value,  perhaps  more.  The 
other  answers,  that  he  is  ^  advised*^  and  believes  that  the 
land  brought  its  full  value  at  the  time  of  the  sale;  neither  of 
them  speaks  firom  his  knowledge.  Without  considering  fur- 
ther, we  are  of  opinion  that  the  answers  are  not  sufficient  to 
displace  the  complainant's  Equity. 

We  will  remark,  however,  that  while  we  decide  that  there 
is  Equity  in  the  complainant's  bill,  that  he  has  not  an  ade- 
quate common  law  remedy,  and  that  the  answers  of  defend- 
ants do  not  swear  off  the  Equity  of  the  bill,  we,  by  no  means, 
decide  that  the  complainant  is  entitled  to  a  perpetual  in- 
junction of  defendant's  action  of  ejectment,  the  only  relief 
for  which  complainant  prays.  It  is  true  that  he  may  be  en- 
titled to  that,  if  the  Court  and  jury  should  decree,  what 
it  is  competent  for  them  to  decree,  that  the  administra- 
tor's sale  already  made,  be  set  aside,  and  the  deed  made  in 
pursuance  thereof,  be  delivered  up  to  be  cancelled,  and  that 
the  land  be  re-sold  by  said  administrator,  after  due  and  legal 
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advertisement,  and  that  the  complainant  deliver  possession 
thereof  to  the  purchaser  at  said  sale,  and  account  to  the  said 
administrator  for  the  rents,  issues  and  profits,  to  be  ascer- 
tained by  the  jury  in  their  final  decree,  provided  the  proofs 
submitted  to  them,  authorize  such  a  decree.  The  case  made 
by  the  bill  and  answers  calls  for  a  full  exanunation  into  these 
things. 

Judgment  affirmed. 
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ADMINISTRATORS,  EXECUTORS,  &c. 

1.  On  the  death  of  an  administrator,  liable  and  charge- 
able to  the  estate  of  his  intestate's  estate,  his  execu- 
tor is  chargeable  and  liable  in  the  same  manner  that  he 
would  have  been,  if  he  had  not  died,    ^rliney  Ea^or, 

vs.  Miller,        ------  3S0 

2.  The  executor  of  a  deceased  administrator  who  has 
wasted  his  intestate's  estate,  may  be  proceeded  against 
in  the  same  manner  that  his  testator  might  have  been^ 
if  he  had  not  died.    IbicL 

a  The  executor  of  an  administrator,  cannot  be  charged 
as  the  representative  of  the  intestate's  estate  of  which 
testator  was  administrator,  but  he  can  be  charged  for  the 
devastavit  of  his  testator  in  the  same  manner  that  tes- 
tator might  have  been  charged,  if  he  had  been  liv- 
ing.   IbidL 

4.  Letters  of  administration  granted  by  the  Ordinary  to 
the  Clerk  of  the  Superior  Court,  under  the  2d  section  of 
the  Act  of  January  20th,  1852,  do  not  cease  with  the 
expiration  of  his  term  of  office  as  Clerk.  BtaU  vs. 
Hall,  -  -    .         -  -  -  -  431 

5.  The  pleadings  need  not  aver  the  grounds  upon  which 
an  administrator  is  entitled  to  the  letters,  even  if  the 
letters  express  them.    IbidL 

6.  Evidence  that  a  party  conveyed  property  to  defraud 
his  creditors,  inadmissible  in  an  action  by  his  admin- 
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istrator  to  recover  the  property  conveyed ;  but  where 
there  is  an  absence  of  proof  of  creditors,  the  adminis- 
trator may  offer  proof  that  the  intestate  was  induced  to 
convey  by  exciting  his  fears  of  future  embarrassments, 
and  was  thus  made  the  victim  of  the  fraudulent  contri- 
vance of  the  person  to  whom  the  conveyance  waa 
mada    Ibid. 

7.  Sureties,  against  whom  an  administrator  on  the  es- 
tate of  a  deceased  distributee,  and  the  guardian  of 
another  distributee,  have  instituted  suits,  are  entitled  to 
discovery  of  the  amount  that  each  of  the  distributees 
has  received  in  any  manner  from  the  estate.  Fletcher 
adm^r  vs.  Faust  et  aL  -  -  -  -       559 

S.  By  the  laws  of  Georgia  an  administrator  may  sell 
land  by  agent.    Doe  ex  dem.  Cheever  vs,  Horcu  •  600 

9.  The  law  requires  the  utmost  fidelity  in  an  adminis- 
trator. He  cannot  sell  lands  privately  as  his  own,  and 
perfect  that  title  by  selling  it  as  administrator  of  his  in- 
testate, the  land  belonging  to  his  intestate's  estate. 
Such  sale  may  be  set  aside  at  the  instance  of  any  of 
the  cestui  que  trusts.    Bond  and  Patillo  vs.  ffatson.     637 

10.  If  he  make  a  sale,  and  that  agent  become  the  pur- 
chaser of  the  land  for  himself  or  another,  the  sale 
may  be  set  aside.    Ibid. 

See  Charge  of  the  Court  7.  Grants  1.  Settlement  by 
note.     Trover  2. 

ADVANCEMENTS. 

1.  Whether  advancements  by  a  father  to  a  child  made 
before  or  after  the  making   of  a  will,  shall  adeem  a 
legacy  is  always  a  question  of  intention  and  if  there 
be  an  express  declaration  to  that  effect,  the  advance- 
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ment  mu6t  be  counted.     TVeems  ei  oL  vs,  Andrews 

et  aL,  -  -  -  .  -  .43 

2.  The  purchase  of  land  by  a  parent  in  the  name  of  a 
child,  is  presumptively  an  advancement;  but  that  pre- 
sumption  is  subject  to  be  rebutted  by  evidence.  Brown 
et  aL  vs.  Burke,       .....  574 

AGENT. 

1.  Whether  an  agent  be  drunk  or  sober,  in  the  opinion 
of  witnesses,  still  if  he  execute  properly  the  business 
entrusted  to  him,  and  his  principal  does  not  complain, 
the  other  party  with  whom  he  deals,  cannot  do  so. 
Cameron  et  oL  vs.  Ward,  -  -  -  -  168 

ALIMONY. 

It  is  no  suflScient  reply  to  an  application  for  temporary 
alimony  by  the  wife,  pending  a  libel  for  divorce,  that 
the  husband  has  made  provision  for  her  maintenance, 
and  will  do  so  in  future.    Pinckard  vs.  Pinckard,        -     31 

APPEAL— IN  FORMA  PAUPERIS. 

1.  No  bond  need  be  given  in  an  appeal  entered  in  for- 
ma pauperis,  imder  the  Act  of  1842.  CobVs  Dig.  501. 
Wick  vs.  Willoughby,  -  -  -  -    74 

ARREST  OF  JUDGMENT, 

1.  Judgment  can  be  arrested  for  matter  only  apparent 
on  the  face  of  the  record,  which  would  render  the  judg- 
ment erroneous.    Harnmond,  escheator,  v^.  Candler,      281 

See  Criminal  Law  1. 

ATTACHMENT. 

2.  To  an  attachment  founded  on  the  ground  that  the  de- 
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fendant  is  **  actually  removing  out  of  the  limits"  of  the 
county,  it  is  a  good  defence  that  the  defendant  resides 
in  another  county.     Thompson  vs.  Wright,        -         -  607 

BAIL-BOND. 

A  bail-bond  payable  to  the  Sheriff,  is,  in  effect,  payable 
to  the  plaintiff;  and,  therefore,  such  bond  is  good,  not- 
withstanding the  Act  of  1841,  which  requires  bail-bonds 
to  be  taken,  payable  to  the  plaintiff    Jinsley  vs  Harris,  616 

BANK  NOTES. 
See,  Criminal  Law,  30. 

BILLS  OF  EXCEPTION. 

1.  It  is  the  privilege  of  the  party,  who  complains  of  the 
judgment  in  the  Court  below,  to  make  out  and  tender 
to  the  Judge  who  presides,  his  bill  of  exceptions ;  and 
if  it  be  consistent  with  what  transpired  in  the  cause, 
and  contains  all  the  evidence  material  to  a  clear  under- 
standing of  the  errors  complained  of,  it  is  the  duty  of 
the  Judge  to  certify  ^and  sign  the  same.  Mitchell  vs. 
The  State,       -  -  -  -  -  -  211 

2.  If  the  bill  of  exceptions  is  not  true  and  sufficiently 
full,  so  as  to  present  the  points  fairly,  the  Judge  may 
refuse  the  same,  or  suggest  the  defects  so  that  the  party 
may  amend^  or*the  Judge  may  rectify  it  himsell    Ibid, 

3.  The  party  niay^accept  the  bill  as  altered  by  the  Judge, 
or  reject  it,  as  he  may  see  fit  Having  accepted  and 
presented  it  to  this  Court,  he  is  bound  by  it,  and  the 
case  must  be'decided  accordingly.    Ibid. 

See  Practice  Supreme  Court,  I,  3. 
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BOND  FOR  TITLES. 

1.  Before  the  obligor  in  a  bond  for  titles,  can  levy  on 
and  sell  the  land  under  a  judgment  for  the  purchase 
money,  he  must  make  and  file,  and  have  recorded  in 
the  Clerk's  office  of  the  Superior  Court,  a  good  and  suf- 
ficient conveyance,  to  the  defendant  of  the  land.  Park 
vs.  Bailey  f        -..  •  .  .  -116 

CA.  SA. 

1.  When  the  principal  is  called  at  the  Term  to  which 
his  ca,  sa.  bond  is  made  returnable,  and  answering  to 
his  name,  presents  himself  before  the  Court,  the  securi- 
ty is  entitled  to  his  discharge.  It  might  be  very  well 
in  all  cases,  for  an  exonereter  to  be  entered  upon  the 
minutes  of  the  Court    Swinney  vs.  Watson  fy  Raglandy  570 


See  Execution  2. 


CERTIORARI. 


I.  By  the  54th  section  of  the  Judiciary  Act  of  1799,  it 
is  reqiiired,  that  where  either  party  in  any  cause,  in  the 
Inferior  Court,  shall  except  to  any  proceedings  affecting 
the  merits,  the  party  complaining  shall  present  such 
exceptions  in  writing,  signed  by  himself  or  his  attorney; 
and  if  the  same  shall  be  overruled  by  the  Court,  he 
may  apply  for  a  certiorari,  &c. 

Held,  That  while  it  is  true  that  the  Act  contemplates 
the  exceptions  to  be  overruled  by  the  Court,  in  Term 
time,  and  not  by  the  individual  members,  some  month 
or  more  after  the  adjournment ;  still  if  the  certiorari  be 
granted  and  a  return  made  thereto  by  the  proper  officrr,it 
is  evidence  upon  which  the  Judge  of  the  Superior  Court . 
may  act,  especially  if  the  petition  for  ceriiorari  be  sworn 
to  by  the  attorney  of  the  party.     Field  vs,  Putman  93 
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2.  A  Certiorari  will  lie  from  the  decision  of  the  Inferior 
Court  sitting  as  a  habeas  corpus  Court    Ibid, 

Certiorari  is  the  proper  remedy  to  correct  the  errors  of  the 
Inferior  Court  in  Road  cases.    Nichols  vs.  Sutton  et  oL   369 

CHARGE  OF  THE  COURT. 

L  A  charge  of  the  Court  unsustained  by  evidence  is  er- 
ror.    Hindsman  et  aL  vs.  Warthen^    -  -  -    47 

2.  To  justify  a  Court  to  give  a  charge  to  the  jury 
requested  by  counsel,  the  pleadings  and  evidence  must 
authorize  it    Brock  vs.  The  State.       •  -  -     98 

3L  It  is  no  error  for  the  Court  to  refuse  to  charge  as  re- 
quested, if  there  is  nothing  in  the  evidence  to  authorize 
the  request     Woodruff  vs.  Woodruff.  -  -  «37 

4.  The  Court  is  not  bound  to  give  in  charge  a  request 
not  warranted  by  the  evidence.     Wyley  vs.  ^  Stafford,    385 

5.  A  charge  of  the  Court,  that  the  evidence  on  a  particu- 
lar point  was  such  that  it  was  impossible  to  come  to  any 
correct  conclusion,  is  not  an  expression  of  the  opinion 
of  the  Court  as  to  what  had  or  had  not  been  proved 
Ibid. 

6.  If  a  request  to  charge  the  jury,  though  sound  as  a 
legal  principle,  is  not  applicable  to  the  proof  in  the  case, 
it  is  no  error  to  refuse  to  charge  as  requested.  Lyon  vs. 
The  Statey       -  -  -  -  -  -  399 

7*  When  two  sets  of  letters  of  administration,  on  the 
same  estate,  to  two  different  persons,  are  in  evidence,  and 
the  case  shows  that  one  of  them  must  have  been  offer- 
ed to  the  Court  only  on  application  for  an  order  to  sub- 
stitute a  party,  and  tliat  the  other  was  offered  as  proof 
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« 

to  the  jury  as  the  substituted  partjr's  authority  to  sue, 
and  his  title,  it  is  no  error  in  the  Court  to  charge  the 
jury,  that  the  latter  letters  were  conclusive  evidence  of 
the  administrator's  authority  to  sue.    Beall  vs.  HaUj    431 

8.  It  is  error  for  the  Court  to  charge  the  jury  that  noth- 
ing had  been  shown  to  pass  titles  to  slaves  except  bills 
of  sale,  when  there  was  evidence,  however  slight,  on 
which  it  might  be  insisted  that  there  was  a  second  pur- 
chase not  evidenced  by  bills  of  sale.    IbicL 

9.  It  is  not  error  in  the  Court  to  refuse  to  charge  the  jury 
that  in  cases  of  fraud  of  both  parties,  it  will  leave  them 
where  it  found  them.    Ibid. 

m 

See  Criminal  Law,  fi,  16,  21. 

CLAIMS. 

1.  In  a  claim  case,  growing  out  of  the  levy  of  a  mort- 
gage fi.fa.y  the  proof  was,  that  the  claimant  was  in  pos- 
session at  the  levy,  but  that  such  possession  was  by 
virtue  of  a  title  which  he  obtained  by  purchasing  the 
property  at  Sheriff's  sale,  when  it  was  sold  to  satisfy 
general  judgments  against  the  defendant  in  JL  fa,  young- 
er than  the  mprtgdge. 

Heldy  That  such  proof  was  sufficient  to  prevent  a  non- 
suit   Johnston  vs.  Crawley ,    -  -  .  -  348 

2.  The  claimant  is  entitled  under  the  Act  of  1821, (Cad6 
533)  to  withdraw  his  claim  on  the  first  trial  and  before 
there  has  been  a  verdict  for  damages  awarded  against 
him,  at  any  time  before  the  jury  retire  from  the  box. 
Mizevs.EllSy  .  -  .  .  -  555 

COMMENCEMENT  AND   TERMINATION  OF   SUIT. 
1.  A  declaration  was  filed ;  the  Clerk  &iled  to  annex  a 
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process  to  it  The  suit,  nevertheless,  went  on  for  several 
years — ^finally,  it  was  dismissed  by  the  Court,  on  the 
motion  of  the  defendant :  The  ground  of  the  motion 
being,  this  want  of  a  process.  Pending  the  suit,  the 
iimitationperiod  ran  out.  Within  six  months  from 
the  dismissal,  the  suit  was  renewed. 
Held^  That  the  time  of  the  termination  of  the  first  suit, 
was  the  time  when  that  suit  was  dismissedj  and  not  the 
time  when  the  Clerk's  right  to  annex  a  process  to  the 
petition  expired ;  and  therefore,  hddy  that  the  new  suit 
was  commenced  in  season.     Wynn  vs.  Booker  et  oL      359 

CONFESSIONS. 

1.  On  the  trial  of  a  person  charged  with  an  offence,  it  is 
error  to  admit  a  part  of  his  confession  and  exclude  the 

other  part    Lom  vs.  The  Statej  -  -  -    40 

• 

2.  The  confessions  of  a  defendant  not  on  trial,  are  not 
admissible  on  the  trial  of  a  party  jointly  indicted  with 
him.    Lyon  vs.  The  State.  399 

CONSIDERATION  OF  CONTRACT. 

1.  A.  agrees  with  B.,  that  in  consideration  of  the  labor 
and  service  of  certain  slaves  held  and  owned  by  B.,  he 
will  maintain,  or  cause,  B.  to  be  suitably  supported,  for 
and  during  the  term  of  her  natural  life,  and  A.  executes 
and  delivers  to  B.  his  obligation  to  that  effect  Held, 
that  the  transfer  of  A's  interest  in  the  slaves  to  C,  is  a 
sufficient  consideration  for  the  note  given  by  C.  to  A.  for 
the  purchase  of  said  interest  Booty,  vs.  Brazier,  ad- 
rnr^x.  -  -  -  -  -  -    20 

CONSTITUTIONAL  LAW. 

1.  The  State  is  not  inhibited  by  any  provision  in  the 
Federal  Constitution,  from  passing  an  act  controlling  the 
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n^anagement  of  an  incorporated  Academy,  which  ia 
endowed  entirely  by  the  State.  It  may  change  the 
mode  of  electing  Trustees  and  supersede  those  in  office. 
Dart  et  aL  vs.  Houston  et  al.  -  .  .  506 

See,  Decatur,  Town  of — 

CONTINUANCE. 

See  Practice  Superior  Court,  S3. 

CONTRACTS. 

• 

1.  A.  stipulated  with  B.,  that  B.  should  build  him  a 
house  for  02,^50,  payable  in  five  instalments;  |I500 
when  the  house  should  be  framed  and  raised;  $500 
when  the  house  should  be  enclosed  and  roofed;  |I500 
when  the  floors  should  be  laid  and  the  partitions  set; 
$500  when  the  ceiling  should  be  put  up,  and  all  the 
carpenter's  work  done ;  $650  when  the  painting  should 
be  done,  and  the  keys  delivered. 

Held^  That  by  this  stipulation,  what  B.  was  to  do,  was 
but  a  single  job  of  work  to  consist  in  the  building  of  a 
whole  house,  for  $2,650,  not  five  separate  jobs,  to  con- 
sist in  the  building  of  the  parts  of  a  house  distributed 
into  five  certain  parts,  with  a  separate  price  to  each  part 
Freeman  vs.  Greenville  Masonic  Lodge,  -  -  184 

2.  A  gin  was  sold  to  defendant  by  a  firm  of  which  the 
plaintiff  was  a  member ;  a  noto  under  seal  was  given 
for  it.  The  firm  contracted  "to  furnish  the  defendant 
with  a  for)y  saw  gin,  which  they  warranted  to  be  as 
good  as  any  gin  made,  if  not,  they  would  furnish  one 
that  would."  The  gin  was  furnished,  but  it  broke,  and 
was  delivered  over  to  a  person  employed  by  plaintiff.to 
repair  it  if  necessary;  it  was  repaired.  It  broke  a  se- 
cond time  and  was  delivered  to  the  same  employee  of 
plaintiff  to  be  repaired,  and  was  never  returned.  ^   • 

VOL.  XXIL  45. 
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Hdd^  That  as  the  gin  was  deliirered  to  plaintifiPs  agent 
to  repair,  it  was  the  same  as  a  delivery  to  plaintiff,  and 
notice  was  not  necessary.    Henderson  vs.  Mmopd,       3i^5 

S.  If  a  contract  is  to  be  construed  otherwise  than  liter- 
ally expressed,  there  must  be  something  apparent  in 
the  evidence  to  justify  the  Court  in  so  interpreting  it 

« 

Johnson  ^  Sloan  vs.  Clarke j        -  -  -        •541 

4.  Party  making  a  special  contract  must  comply  with  it 
He  cannot  voluntarily  abandon  it  against  the  consent  of 
Che  opposite  party,  and  recover  on  a  common  count, 
ordinarily.    Ibid. 

5.  A.  H.  wrote  to  T.  H.  H.,  that  he,  A.  H.  as  agent  for  a 
^band,'*  wished  to  purchase  certain  musical  instra- 
ments,  and  to  purchase  them  as  cheaply  as  possible; 
and  that  he  requested  him,  T.  H.  H.,  tu  find  out  the 
price  of  such  instruments,  and  cnmmunicate  it  to  him,. 
A.  H.,  adding,  that  T.  H.  H.  might  state  to  persons  hav- 
ing such  instruments  for  safe,  that  he,  A.  H.,  had  the 
money  in  hand,  with  which  to  pay  for  the  musical  In* 
struments  he  desired.  This  writing  was  in  the  form  of 
a  tetter;  and  was  countersigned  by  one  N.  T. 

T.  H.  H.  bought  the  instruments  himself,  and  forwarded 
them  to  A.  H.  The  latter  misapplied  the  money  en- 
tnisted  to  him  to  bo  applied  to  paying  for  the  instru- 
ments, and  failed  to  reimburse  T.  H,  H.  In  fact^  A.  IL 
was  insolvent  Held^  That  N.  T.  was  not  liable  to  T. 
H.  H.  for  the  price  of  the  instruments.    T(ft  vs.  Harden,  625 

COJIPORATIONS— LIABILITY  OF  STOCKHOLDERSL 

1.  On  the  4th  of  December,  1841,  the  Legislature  gran- 
ted a  charter  to  the  Dahlonega  Tanning  and  Leathec 
Manufacturing  Company,  making  the  stockholders  lia- 
ble,  as  partners,  for  the  debts  of  the  corporation,  and 

•  provid  i  ng  a  summary  remedy  for  the  eilfoic«m^  jpf  the 
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same.  On  the  10th  day  of  the  same  months  they  pass- 
ed a  general  law,  to  iLcilitate  the  collection  of  debts 
against  inroporations  and  the  stockholders  thereof 
Hddj  That  the  latter  Act  did  not  siipersede  or  repeal  the 
former ;  but  was  intended  to  apply  to  a  diflerent  class 
of  incorporations.  ForcCj  Brothers  4*  Co.  vs.  Dahlane- 
ga  Tanning  and  Leather  Co.  •  -  -      86 

8.  For  a  stockholder  in  a  banking  or  other  corporation 
in  this  State,  who  is  personally  liable,  to  discharge  him- 
self from  liability  for  the  notes  or  other  contracts  of  such 
bank  or  other  corporation  upon  a  transfer  of  his  stock, 
it  is  necessary  under  the  Act  of  1838,  {Cobb  112,)  that 
he  should  give  notice  once  a  month  for  six  months,  of 
such  transfer,  and  immediately  after  the  same  is  made, 
in  two  newspapers  in  or  nearest  the  place  where  such 
bank  or  other  corporations  shall  keep  their  principal 
office ;  and  even  then,  ho  is  not  exempt  from  the  claim 
of  a  creditor  who  has  given  him  written  notice  thereof 
within  six  months  after  the  transfer  is  made.    Ibid. 

SL  Where  a  stockholder  of  a  corporation  is  made  indi- 
Tidually  liable  upon  an  execution  issuing  against  the  . 
corporation,  he  is  entitled  to  the  remedy  by  illegality, 
the  same  as  any  other  defendant  in  fifa.    Ibid. 

4b  If  Trustees  of  an  incorporated  Academy  are  elected 
under  the  authority  of  an  Act  which  does  not  declare 
the  number  to  be  elected,  and  the  Legislature  subse- 

*  quently  recognizes  the  trustees  thus  elected  as  the  legal 
board,  it  is  a  ratification  of  the  eleetion.  Dart  et  oLps. 
ffoustoUf       -  -  -  -  -  -    806 

61  If  a  corporate  body  consist  of  ten,  and  a  stai^ns  brought 
by  five  of  the  members  of  the  corporation,  setting  out 
dieir  names,  it  is  not  the  suit  of  the  corporation,  the 
charter  not  authorizing  a  less  number  than  a  majority 
to  sua   Ibid. 
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COSTS, 

1.  Next  of  kin^  not  generally  liable  for  cost,  on  calling 
executor  to  prove  the  will  in  Bolemn  form,  as  when  the 
proceeding  U  not  vexatious.     Vomer  vs.  Gokhbyy    - 

CRIMINAL  LAW. 

1.  No  irrefularity  in  a  criminal  case,  not  affecting  the 
real  merits  of  the  offence  charged  in  the  indictment, 
shall  be  good  on  a  motion  in  arrest  of  judgment;  all 
other  defects  it|ust  be  taken  advantage  of  by  plea,  or  in 
some  other  waf,  and  at  the  proper  time,  pending  the 
proceeding.     Teal  vs.  The  State.  -  -  75 

2.  On  the  trial  of  a  defendant  for  murder,  it  is  the  duty 
of  the  Court  to  give  to  the  jury  the  definition  of  each 
grade  of  homicide,  as  regulated  by  the  Penal  Code,  and 
also  of  justifiable  homicide — provided  the  testimony  mil 
authorize  it.  If  it  be  apparent,  however,  that  the  de- 
fendant is  guilty  of  murder  or  voluntary  manslaughter, 
or  is  not  guilty,  it  is  not  error  in  the  Court  so  to  chaTga 
Ibid, 

3.  To  justify  homicide,  the  fears  of  the  slayer  should  be 
those  of  a  reasonable  man-— one  reasonably  courageous, 
reasonably  self-possessed,  and  not  those  of  a  coward. 
Ibid. 

4.  To  support  the  plea  of  self-defence  in  a  capital  case, 
the  accused  must  show  that  he  took  the  life  of  the  de- 
ceased, to  save. his. own*  He  must  demonstmte  that 
thlero  was  a  necessity  for  the  killing.    IbkL 

5.  To  enfiirce  tt^e  pa3rment  of  a  fine,  the  Court  may  im- 
prison the  defendant,  ahd  it  is  not  error  to  express  in 
the  aenteiMse  a  limit  beyond  which  ilie  imprisonment 

aM  not  extand,  if  tkefise  is  not  paid.    Brock  vsk  T^e 
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«•  Ad  indietment  fo)r  playing  and  betting  at  cards  ought 
lo  state  enough  to  show  whether  thn  person  with  whom 
the  playing  and  betting  was  done,  was  a  white  person 
or  a  negro.    Davis  vs.  The  State.  -  -  lOl 

7.  It  is  not  error  in  the  Court  to  inquire  of  the  prisoner 
or  bis  counsel,  if  he  will  waive  the  {|||tojgnnaent,  bill  of 
indictment,  and  list  of  witnesses.  W^tchell  ns.  The 
State.  .  -  .  -  -     •     -      »ll 

8«  Wlien  the  Solicitor  General  is  prevented  by  sickness 
or  other  cause,  from  prosecuting,  the  Co^rt  may  ap- 
point some  suitable  person  in  his  placa    ISbV. 

9.  It  is  no  ground  for  a  new  trial,  if  one  of  the  empan- 
neled  jurors  assist  the  State  m  selecting  a  jury — ^the 
Court  not  noticing  the  fact,  and  the  juror  having  dis- 
qualified himself  from  serving,  upon  his  preliminary 
examination.    Ibid. 

10.  If  the  Court  has  cause  to  apprehend  that  the  juror 
misapprehends  the  meaning  of  the  statutory  questions 
propounded  for  the  purpose  of  testing  his  indifference, 
the  Court  may  restate  them  to  the  juror.     Ibid. 

11.  The  Court  may  take  down  the  testimony  itself,  or 
appoint  another  to  do  it.  When  the  Judge  officiates, 
lie  should  make  no  comments  upon  the  testimony  as 
taken  down ;  and  he  should  incorporate  the  whole  of 
it.     Ibid. 

IfL  It  would  be  better  neither  for  the  Court  or  counsel, 
lo  refer  to  the  power  ol  the  appellate  tribunal,  except  to 
cite  its  authority  as  made  known  through  its  decis- 
ions.   Ibid. 

13.  In  recognizing  the  right  of  the  jurf  to  judge  of  the 
Law,  as  well  as  the  facts,  the  Court  should  not  da  it 
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grudgingly,  so  as  to  restrict  the  jury  in  the  full  and  froe 
exercise  of  their  right    Ibid. 

14b  While  it  is  true  at  common  law,  and  in  certain  ca* 
ses,  under  the  penal  code,  that  one  person  may  kill 
another  for  the  prevention  of  a  forcible  and  atrocious 
crime,  still  to  make  such  homicide  justifiable,  there 
must  be  an  absolute  necessity  for  it;  and  it  must  be 
done  in  good  faith  to  the  public  and  not  in  the  gratifi* 
cation  of  revenge,  or  the  execution  of  a  preconcerted 
plan  or  conspiracy,  to  take  the  life  of  the  person  kill- 
ed.   Ibid. 


15.  As  to  reasonable  doubts,  the  rule  is  simply  thi 
that  juries  must  not  give  their  verdict  against  the  pris- 
oner, without  plain  and  manifest  proof  of  his  guilt; 
which  implies  that  whrre  there  is  doubt,  the  conse- 
quence should  be  acquittal  of  the  party  on  trisd ;  and 
it  is  not  error,  for  the  Court  to  read  from  the  books  of 
Reportaof  this  Court  its  exposition  of  this  doctrine,  by 
way  ol  charge  in  explanation  to  the  jury.     Ibid. 

16.  In  charging  a  jury  in  a  criminal  case,  it  is  not  pro- 
per for  the  Court  to  excite  their  feelings  by  passionate 
appeals  to  their  imagination  ;  but  it  may  remind  them, 
that  they  are  intruste4  with  the  administration  of  pub- 
lic justice  on  the  one  hand,  and  with  the  life,  the  lib- 
erty, and  the  honor  of  the  prisoner  on  the  other ;  and 
that  they  should  faithfully  inquire  whether  he  is  guilty  of 
the  chaige  allied  against  him  in  the  indictment    Ibid. 

17*  It  is  no  ground  to  grant  a  new  trial,  that  the  names 
of  the  jury  were  not  each  separately  called,  when  the 
▼eidict  was  received,  provided  they  were  all  in  the  box 
at  the  time  it  was  rendered  and  heaid  it  read;  espe- 
cially when  the  jury  were  recalled  in  a  few  moments 
afier  their  dischaige,  and  every  one  on  oath  declared 
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that  he  heard  the  verdict  read  finding  the  defendant 
guilty  of  murder,  and  that  he  agreed  to  it    Ibid. 

18.  A  leco^nizance  of  bail  in  a  criminal  case  may  be 
good,  although  it  does  not  contain  a  recital  that  the 
principal  was  arrested,  that  he  was  examined,  that  he 
was  ^CQiivicted"  on  that  examination,  and  that  an  or- 
der for  bail  was  made.    Adams  vs.  The  State.   -        -  417 

■ 

19.  James  Adams  assaulted  Robert  Frank,  and  cut  him 
with  a  knife ;  Adams  then  entered  into  a  recognizance 
containing  a  condition  to  appear  at  the  next  (prober) 
Court,  '^lo  answer  such  matters  as"  should  ^be  then  and 
there  charged  against  him  by  Robert  Frank,  concern- 
ing  an  assault  and  battery  committed  by  him,  the  said 
James  Adams,  on  the  said  Robert  Frank,  and  not 
thence  depart  without  leave  of  the  ('ourt"  Afterwards, 
Frank  died  of  the  cutting.  An  indictment  for  murder 
was  found  against  Adams.     He  failed  to  appear. 

Heldf  That  the  condition  of  the  recognizance  was  bro- 
ken.   Ibid. 

SO.  In  a  recognizance  of  bail  in  a  criminal  case,  the 
omission  of  a  statdtuent,  that  the  offence  was  commit- 
ted in  the  State  does  not,  per  se^  render  the  recognizaace 
void    IbicL 

21.  The  charge  of  the  Court  is  to  be  taken  in  reference 
to  the  subject  to  which  it  relates.    Ibid. 

22.  If  at  the  time  a  Justicn  of  the  Peace  admits  an  as- 
sailant to  bail,  the  assailed  party  is  still  alive,  and  the 
Justice,  believing  the  offence  not  to  amount  to  mere 
than  an  assault  and  battery,  admits  the  offender  to  bail, 
the  recognizance  is  not  void,  although  the  assaiL'd  paN 
ty  may  afterwards  die  of  the  wounds  inflicted  by.  the 
assailant.    Ibid^ 
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23.  The  jury  being  the  judges  of  the  lav  rnd  the  faels, 
are  not  bound  to  go  by  the  charge  which  the  Court 
makes,  as  to  what  is  the  law,  unless  the  charge  truly 
states  what  the  law  is ;  and  whether  the  chaige  does 
that  or  not,  the  jury  have  the  right  to  decide.  McPher^ 
smva.  The  State.  ....  478 


M.  A  threat  made  by  a  man  when  under  excitement,  is 
not  of  as  much  weight  as  one  made  by  him  when  not 
under  excitement;  but  the  difference  in  the  wei^t  of 
the  two  threats,  is  a  question  for  the  jury,  not  for  the 
Court    Ibid. 

25.  If  a  threat  is  eqitaUy  susceptible  of  two  constructions, 
the  one  in  favor  of  the  hypothesis  of  innocence,  is  the 
one  that  ought  to  be  adopted.    Ibid. 

26.  If  a  man,  though  intending  to  commit  an  unlawful 
act,  abandons  his  intent  to  do  so,  and  afterwards  by  ac- 
cident kills  a  man,  the  killing  is  not  murder;  nor  is  it 
involuntary  manslaughter  in  the  commission  of  an  un- 
lauiffil  act    Ibid. 

27.  Notice  to  A.  cannot,  in  general,  operate  against  R^ 
80  as  to  make  B.  a  criminal^  unless  the  notice  has  come 
to  B's  knowledge.    Ibid. 

28.  The  owner  has  the  right  to  shoot  a  person  who  is  a 
buiglar,  or  a  person  whom,  on  sufficient  grounds,  he 
believes  to  be  a  burglar;  and  tiie  person  seizing  the 
owner*8  gun  to  prevent  being  shot,  does  not  deprive 
die  owner  of  this  right,  unless  the  person  surrenders 
himself.    Ibid. 

29.  A  motion  to  quash  an  indictment,  is  a  demurrer  to 
the  indictment,  and  must  be  in  writing  on  the  arraign- 
ment and  before  plea  pleaded.  Thomasaon  vsm  The 
State.  ......      499 
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Ml  Bftok  notes  am  the  •ubjeoi  of  larceny  from  the  per- 
son*   Ibid, 

31  Money  in  the  hands  of  a  guardian  and  stolen  from 
him,  may  be  laid  in  the  indictment  to  be  property  of 
the  guardian.     He  has  a  special  property  in  it.    IbieL 

32.  The  jury  are  judges  of  law  and  fact,  in  this  State, 
and  their  verdict  will  not  be  disturbed  as  being  contra- 
ry to  law  and  evidence,  unless  it  appear  so  palpably  as 
to  raise  the  presumption  that  their  finding  was  the  ef- 
fect of  a  mistake  or  misapprehension  of  one  or  the  oth* 
er.    Ibid. 

3d.  In  an  indictment  for  the  murder  of  a  slave  it  is  not 
necessary  to  aver  that  the  slave  was  not  in  a  state  of 
insurrection  at  the  time,  nor  that  the  death  did  not 
happen  by  accident  in  giving  the  slave  moderate  correc- 
tion. Such  matter  must  come  in  as  a  defence,  /or- 
dan  vs.  The  State.^  ....  545 

34.  When  a  new  county  is  formed  from  an  old  one,  and 
before  its  formation  a  crime  was  committed  on  the  ter- 
ritory taken  from  the  old  county,  the  indictment  is  cor- 
rect if  it  charge  that  the  offence  was  committed  in  ttiat 
portion  of  the  old  county  which  was  taken  to  form  the 
new  ona    Ibid, 

35.  Motion  to  quash  an  indictment  and  motion  for  a 
verdict  of  acquittal  because  of  alleged  defects  in  the  in- 
dictment are  in  the  nature  of  a  demurrer,  which  must 
be  filed  by  way  of  demurrer  on  arraignment  and  be- 
fore plea  pleaded.    Ibid. 

3&  Presiding  Judge  is  the  trior  of  the  competency  of 
jurors,  and  his  judgment  in  regard  to  the  competency^ 
will  be  seldom  interfered  with.    Ibid, 
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37.  It  is  not  sufficient  to  disqualify  a  person  as  a  juror 
to  prove  that  he  was  born  without  the  United  States^ 
It  must  be  shown  that  he  has  not  been  naturalized, 
which  may  be  done  by  his  own  oath,  or  by  any  com- 
petent evidence  the  party  may  be  able  to  produca  Ibid, 

38.  It  is  no  ground  for  a  new  trial  that  the  panel  of  the 
jury  put  on  the  prisoner  does  not  number  forty-eight,  if 
he  does  nof  object  at  the  time  the  panel  is  put  on  him. 
Ibid 

39.  On  the  indictment  of  a  manager  or  overseer  for  the 
murder  of  a  slave,  that  the  owner  furnished  him  with 
the  instrument  with  which  the  killing  was  effected,  is 
no  evidence.     Ibid, 

4a  That  the  prisoner  struck  the  father  of  the  girl  bea^ 
ten,  to  prevent  his  coming  to  her  aid  or  relief,  when  in 
a  dying  condition,  is  admissible  as  evidence  of  malice 
against  the  girl.    Ibid. 

41.  The  finding  of  the  accused  guilty  of  manslaughter 
on  an  indictment  for  murder,  is  an  acquittal  of  the 
charge  of  murder,  and  if  the  Court  be  of  opinion  that 
the  finding  was  wrong,  and  ought  to  have  been  far 
muider,  it  cannot  grant  a  new  trial.    Ibid, 

42.  The  Act  of  1799,  to  carry  into  effect  the  12th  section 
of  the  4th  article  of  the  Constitution,  is  not  repealed  by 
the  penal  code  of  1833.    Ibid. 

42.  If  on  an  indictment  for  murder  the  jury  find  the  ac- 
cused guilty  of  manslaughter,  it  is  an  acquittal  as  to 
the  charge  of  murder,  and  if  the  Court  believe  him  to 
be  guilty  of  murder,  it  cannot  grant  a  new  trial    Ibid, 

See  Cor^essions  1.  2. 


DAMAGES. 

1.  A«  sells  B.  a  lot  of  land  ant]  gives  bond  for  titles,  he 
having  a  deed  from  the  drawer,  rhe  grant  never  having 
issued.  The  lot  reverted,  and  B  granted  it  under  the 
Act  of  1843,  by  paying  ^25.  Heldy  That  B.  could 
recover  of  A.  on  the  breach  of  his  bond  only  g25,  with 
interest,  and  the  expenses  incurred  in  obtaining  the  grant 
•Richardson  vs.  Keerly^  -  -  -  -    dS 

SL  Loss  of  profits  sustained  by  the  suspension  of  Iron 
Works  in  consequence  of  the  failure  of  a  common  car- 
rier to  deliver  coal  agreeably  to  contract,  cannot  be 
given  in  evidence  as  an  item  of  damages,  in  an  action 
against  the  carrier  for  a  failure  to  transport  and  deliver 
under  his  contract.     Cooper  vs.  Youngs  -  -  269 

3.  In  an  action  of  trespass,  for  felling  and  carrvingaway 
trees,  the  damages  to  be  recovered  will  be  at  least  equal 
to  the  value  of  the  trees  as  they  lie  felled.  Smith  vs. 
Gonder^         -  -  .  .  .  .  S5S 

4.  In  an  action  against  a  public  officer  for  the  recovery 
of  damages  for  breach  of  duty,  it  is  no  error  for  the 
Court  to  charge  the  jury  in  the  abrence  of  proof  of 
breach  of  duty,  that  they  could  not  presume  damages 
had  been  done  the  plaintiff    Craig  vs.  ^dair^    -        -  37S 

DEBTOR  AND  CREDITOR 

If  an  insolvent  debtor,  preferring  one  creditor  to  the  oth- 
er.^,* divides  the  debt  which  he  owes  to  that  creditor, 
into  smaller  debts,  so  that  they  shall  be  within  the  ju- 
risdiction of  a  Court  in  which  a  judgment  may  be 
obtained  on  them  that  shall  be  such  as  to  give  thut  cre- 
ditor an  advantage  over  the  others,  the  debtor  does  what 
is  not  unlawful.  The  Bank  of  Savannah  vs.  The 
Planters  Bank,  et  aL,  ,         •  •  -  -    46S 
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DECATUR,  TOWN  OF, 

1.  The  body  of  the  Act  of  3d  March,  1856,  to  amend 
an  Act  to  incorporate  the  Town  of  Decatur,  contams 
nothing  that  is  different  from  what  is  expressed  in  the 
titla    HUlf  relisUory  vs.   Commissioners  qf  Town  of 
Decaiurf  ......  3Q3 

DEEDS. 

1.  A  deed  may  be  admitted  in  evidence,  even  if  it  be 
not  recoided ;  but  proof  of  its  execution  must  be  made. 
Reinkart  vs.  Miller^     .....  4(^2 

2.  No  ratification  of  a  deed  necessary,  when  the  person 
who  signs  it,  is  directed  to  do  so  by  the  party  to  be 
bound,  at  the  time  it  is  presented  for  signature,  and  it 
is  immediately  signed,  although  the  party  steps  out  of 
the  immediate  presence  of  the  person  directing  it.    Ibid. 

3.  ^U  sealed  instruments  do  not  require  the  attestation 
of  two  witnesses.    Ibid. 

4.  Attested  instruments,  may,  under  circumstances,  be 
proven  otherwise  than  by  the  subscribing  witnesses. 
Ibid. 

5.  An  instrument  signed  by  a  stranger  is  good,  if  he  was 
directed  by  the  party  to  execute  it,  and  he  immediately 
does  so,  although  the  subscribing  witnesses  know  noth- 
ing o(  the  direction  so  given.    Ibid. 

6.  An  instniment  was  substantially  as  follows :  "Know 
all  men  by  these  presents,  that  I,  James  B.  Carter,  for 
and  in  consideration  of  the  natural  love  and  affection 
which  I  bear  unto  my  children,  (naming  them)  and  for 
their  better  preferment  in  life,  and  the  increase  of  their 
portion,  and  also  in  consideration  of  the  sum  o^  ten 
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dollars,  to  me  in  hand  paid  by  my  children  at  and  be- 
fore the  sealing  and  delivery  hereof,  the  receipt  where- 
of I  do  hereby  acknowledge,  have  given,  granted,  bar- 
gained, and  sold,  and  by  these  presents,  do  give,  grant, 
bargain  and  sell,  unto  my  children, all  the  property  here- 
after named,  to  be  equally  divided  between  them  at  my 
death,  to-wit:  (divers  negroes,)  to  have  and  to  hold  all 
of  the  property  hereby  gi^en  and  granted  unto  them, 
their  heirs,  executors,  and  administrators,  forever,  as 
their  own  property;  also,  I  do  hereby  appoint  my  son- 
in-law  guardian  for  myself  and  children,  during  ray 
natural  life :  Nevertheless,  if  any  of  my  children  should 
marry  or  come  of  age  during  my  lifetime,  then  they 
are  to  dmw  their  equal  shares  of  my  estate  as  hereto- 
fore mentioned. 

In  witness  whereof,  1  have  hereunto  set  my  hand  and 
seal,  this  12th  day  of  September,  1837. 

JAMES  B.  CARTER,  [/..  &] 
In  presence  of 

m-ittesfj    James  S.   Fuller, 

JoHX  R.  Stanford.'' 

Held,  That  this  instrument  was  not  a  will.     fVatson  w. 
Watson^  -  -  -  -  .  45Q 

7.  An  instrument  was  in  substance  as  follows:  This 
indenture  made  this  1st  April,  1845,  between  Civility 
Bunn  of  the  one  part,  and  Mathew  W.  Bunn  of  the 
other,  witnesselh,  that  said  Civility,  in  consideration  of 
her  love  for  her  son  said  Mathew,  and  of  five  dollars 
to  her  in  hand  paid  by  him,  has  given  and  granted, 
and  does  by  these  presents,  give  and  grant,  to  said 
Mathew,  all  that  tract  of  land  lying,  &c.  une  negro  Matil- 
da, one  negro  Edmund,  one  negro  Rhody,andall  of  her 
stock,  plantation  tools,  and  household  and  kitchen  fur- 
niture ;  and  that  she  reserves  to  herself  her  right  to  said 
property  during  her  life;  and  that  after  her  death,  said 

-  Mathew  is  to  have  and  to  hold  the  said  property,  to 
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him,  his  heirs  and  assigns,  forever,  in  fee  simple ;  and 
that  she  warrant*)  the  property  to  said  Mathew,  against 
herself,  and  against  ail  nther  persons  whatever. 
Hdd^  That  this  instrument  was  not  a  will,  but  was  a 
deed.    Bunuy  adnCr  vs.  Bunn  ei  al*    .  .  472 

8.  An  instrument  was  in  siibstauce  as  follows:  This  in- 
denture, made,  Slc,  between  John  1  aylor,  Sr^  and  Sy- 
thiaMeek,  his  daughter,  witnesseth,  that  the  said  John, 
for  the  love  which  he  has  for  his  said;  daughter,  iiath 
given,  granted,  and  conveyed,  and  does  by  these  pres- 
ents,  give,  grant,  and  convey  to  the  said  daughter,  and 
herchildren,free  fromall  disposition  of  herpresentorany 
future  husband,  the  following  properly,  to- wit:  Toby, 
Piety,  and  Mariah,  negroes,  a  fourth   part  of  his  stock 
of  cattle,  one  colt,  one  mare,  one  filly,  one  sucking  colt; 
the  mare  and  colt  only  during  his  life,  after  which  thev 
are  to  be  divided  among  all  of  his  children  ;  also  two 
beds,  bedsteads  and  furniture,  during  his  life,  after 
which  they  are  to  be  divided  among  all  his  children ; 
he  was  to  have  the  use,  and  control  of  Piety  and  Ma- 
riah during  his  life,  and  at  his  death,  they  were  to  be- 
long to  his  daughter  as  afjresaid ;  to  have  and  to  hold 
said  liargained  property  and  its  increase  to  her,  and  all 
her  children^  .ogether  with  all  the  right  and  title  there- 
of, to  her,  and  their  own  use,  benefit,  and  behoof,  for- 
ever.    In  testimony  whereof,  he  thereunto  set  his  liand, 
and  affixed  his  seal. 

his 
JOHN  X  TAYLOR 
mark. 
Signed,  sealed,  and  delivered  in  the  presence  of 
■  Jko.  Tavoh, 
Jab.  Tavloh, 

Nathaniel  T.  Hoi^tow,  J.  P. 
Uddj  That  the  instrument  was  a  deed,  and 'not  a  will 
Medtvs.  HoHofu        -  •  -.--*-  -'#91 
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DURESS. 

The  seizure  of  property  by  force,  and  holding  it  imtil  the 
owner  executes  promissory  notes  for  its  release,  without 
Ihe  semblance  of  a  consideration,  is  a  species  of  duress, 
and  a  Court  of  Equity  will  relieve  the  maker  by  pre- 
senting their  collection.     Crawford  vs.  Cat o.     -  -594 

DYING  DECLARATIONS. 

See  Bnidence  9. 

EJECTMENT. 

Service  on  tenant  in  possession  of  land,  living  out  of 
the  county  in  which  the  land  lies,  held  good  under  the 
circumstances  of  the  case.     Dunn  et  ah  vs.  Dyson.      -  57d 

See  Warranty. 

ENDORSER. 
See  Notice  to  sue* 

ENGLISH  STATUTES. 

With  the  English  statutes  adopted  here,  we  have  adopt- 
ed the  construction  place<l  upon  them  by  the  Courts  of 
England,  at  the  time  of  their  adoption.  Brown  et  al 
r.  Burke,  -  -  -  -  -         •  579 


See  Qui  tarn  actions. 

EQUITY. 

L  A  Court  of  Equity  will  not  relieve  a  peraon  from  a 
judgment  which  he  might  have  prevented,  but  for  bis 
own  negligence.     Rogers  ts.  Kingsbury,         -  -    60 

t»  In  this  Stale  Equity  causes  canuot  be  tried  by  t\m    ' 
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Court^  but  must  be  submitted  to  a  special  jury.  The 
Court  cannot  give  its  opinion  upon  the  facta  Brown 
et  aL  vs.  Burkcy  -  -  .  -  -  574 

3.  Notwithstanding  a  creditor  has  obtained  an  absolute 
judgment  against  the  administrator  of  his  debtor ;  still, 
if  it  appear  that  the  administrator  and  the  heirs  have 
fraudulently  distributed  the  assets  to  defeat  the  collec- 
tion of  the  claim,  the  heirs,  and  not  the  securities  of 
the  administrator,  are  primarily  liable  in  Equity  for  the 
payment  of  the  money.     Griffin  et  aL  vs.   The  Justices 

8rc.        '  "  -  -  -  -  -  590 

4.  A  Court  of  law  has  no  jurisdiction  to  set  aside  and 
order  to  be  cancelled  a  deed  improperly  obtained,  and 
when  that  is  necessarj'^  to  the  attainment  of  justice,  the 
party  has  no  adequate  remedy  in  a  Court  of  law.  Bmut 
and  Patillovs.  Wat  son  y  -  -  -  -  637 

See  Dtiress. 

EQUITY— PLEADING*  AND  PRACTICE. 

1.  D.  gave  his  notes  with  sureties  in  settlement  of  au 
account — he  afterwards  filed  a  bill  to  open  the  settle- 
ment Hefdj  That  he  ought  to  have  joined  the  sureties 
as  complainants,  unless  they  were  not  willing  to  be  so 
joined.     Caldwell  ^*  Co.  vs.  Dulin.        -  -  -      4 

2.  On  a  settlement  between  A-  &  B.  the  latter  gave  up 
certain  securities  wliich  he  had  on  A.  and  received  from 
him  liis  notes  with  securities,  for  the  balance  claimed. 
A.  protesting  that  he  was  entitled  to  oth^  credits,  which 
had  not  been  allowed  to  him, and  that  he  would  setup 
those  or^dits  against  the  notes s  Afterward^'  upon  syil 
on  the  notes,  A.  filed  a  bill  to  enjoin  the  suit  and  open 
the  settlement,  in  whieh  he  fail^  to  aiake  aa  ofhrto 
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return  the  securities.    Held,  That  such  offer  was  not 
necessary.    IbitL 

3.  The  statements  of  a  bill  must  have  such  a  degree  of 
certainty,  that  if  admitted  to  be  true,  some  decree  could 
be  rendered  upon  them ;  or  some  excuse  given  for  the 
want  of  certainty,  as  that  the  unstated  particulars  are 
exclusively  within  the  knowledge  ^of  the  ^defendant 
Ibid. 

4.  Bill  to  enforce  a  contract  in  reference  to  land,  not  de- 
murrable,  because  it  does  not  state  whether  the  contract 
was  or  was  not  in  writing.    Piercy  et  oL  vs.  ^dams  et  ux.  109 

5.  An  answer  to  a  bill  from  information,  hearsay  or  be- 
lief, (except  perhaps,  when  the  facts  answered  by  a  de- 
fendant Qgainst  his  interest,  are  from  information,  and 
he  states,  additionally,  that  he  believes  them  to  be  true,) 
are  not  responsive  to  a  bill  so  as  to  make  them  evidence 

in  the  case,    wfr/ine  exo*r  vs.  Miller.   -  -  -  330 

6.  If  the  answer  to  a  bill.ybr  mere  discovery,  be  read  to 
the  jury  by  the  defendant  against  the  consent  of  com- 
plainant, and  the  case  goes  against  the  complainant,  a 
new  trial  ought  to  be  granted.     Mitchell  adm^r  vs.  Lacy^  345 

7.  The  answer  that  neither  the  administrator  nor  the 
guardian  has  received  anything,  and, "they  did  not  be- 
lieve said  distributees  had,  is  not  sufficient  Fletcher 
adnCr  et  al  vs.  Faust  et  aL      ~  -  -  -  559 

See  Iiy unction  1,  2,  3. 

EVIDENCR 

1.  Proof  that  a  person  is  a  gambler,  is  not  admissible  to 
impeach  hid  testimony.    Lang  vs  The  State,    •         -40 

VOL.   XXIT.  46. 
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2.  The  interest  to  exclude  a  witness^  must  appear  affir* 
matiyely  to  be  fixed  and  certain.    Hester  vs  CocLts,  56 

3.  Evidence  may  be  admitted  in  support  of  a  plea  sub- 
stantially goody  though  defective  in  form.  Holland  vs. 
Chambers  etal  .  .  -  .  •     193 

4.  In  an  action  of  ejectment  by  heirs  at  law,  proof  that 
the  plaintiffs  are  children  ^^of  the  late  J,  A"  with  the 
admission  by  the  defendant  that  one  of  the  children 
was  the  owner,  in  the  absence  of  counter-vailing  proof, 
is  sufficient  to  authorize  the  jury  to  find  the  title  in  the 
plaintiffs.     Roberts  vs.  Foreman  et  aL      -        -  -  283 

5.  If  upon  an  examination  of  the  whole  evidence,  the 
inconsistencies  of  witnesses,  and  the  suspicious  nature 
of  title  papers,  the  verdict  of  the  jury  is  such  as  the 
whole  case  warrants,  it  will  not  be  set  aside.     Ibid, 

m 

6.  If  an  instrument  offered  in  evidence  is  objected  to  on 
account  of  interlineations,  what  the  interlineations  were, 
should  appear  in  the  record  ;•  but  they  are  not  an  objec- 
tion to  admitting  the  instrument  in  evidence.  The  ju- 
ry must  decide  upon  them.     Reinhart  vs.  Miller.      -    40^ 

7-  When  a  party  present,  and  an  instrument  is  present- 
ed for  his  signature,  directs  another  to  sign  it,  no  written 
authority  is  necessary,  and  if  the  instrument  is  signed 
and  tho  parties  immediately  recognize  it  by  acting  upon 
It,  no  proof  of  the  presence  of  the  party  when  the  instru- 
ment is  signed  need  be  mada    Ibid. 

S.  Hearsay  evidence  inadmissible    Ibid. 

9:  Dyifi^'ildetahetioiis  odeStfyBmnat  admissible  as  evi- 
''llenca    McPSarUn  vs.  The  State.      -  -  -  478 

la  The  sayings  of  a  person,  that  are  against  his  inter* 
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€8t,  are  good  as  evidence  against  him,  and  those  claim- 
ing under  him  by  a  title  created  subsequently  to  the 
sayings.    Meek  vs.  HoUon.     -  -  -  -  491 

11.  A  witness  who  has  testified  in  a  cause  and  his  evi- 
dence is  impeached  by  testimony  in  contradiction  of 
hia  statement,  may  be  recalled,  and  leading  questions 
may  be  asked  him  affirmatory  of  what  he  has  already 
testified.     Thomasan  vs.  The  State.     -  -  -  499 

12.  W.  executed  to  plaintiff  in  fufa.^  a  mortgage  upon 
a  house  and  lot  in  the  city  of  Columbus,  dated  1st  of 
January,  1854.  The  mortgage ^./cr.  issued  1st  of  July, 
1856.  D.  had  a  deed  from  the  Sheriff  of  Muscogee  * 
county,  for  the  premises,  which  he  bought  at  a  sale 
made  by  the  Sheriff,  under  a  general  judgment,  young- 
er than  the  mortgage,  but  obtained  before  the  foreclo- 
sure of  the  mortgage,  the  judgment  being  dated  the  1st 
of  June,  18.55.  D.  offered  to  prove  that  G.  hold  a  me- 
chanic's lien  upon  said  house  and  lot  for  jS2,000,  unpaid 
at  the  time  claimant  purchased,  and  that  he  had  not 
received  any  notice  from  the  mortgagee  (other  than 
through  the  registry  of  the  mortgage  under  the  statute,) 
of  the  mortgage. 

Held^  That  the  testimony  tendered  was  irrelevant  to  the 
issue.     Daniel  vs.  Spaldin^y  Thomas  ^  Vailj    -  -  563 

13.  A.  witness  testifying  against  his  interest  is  compe- 
tent   Brown  et  aL  vs.  Burke,  ...  574 

EXECUTION. 

1.  Plaintiff  in  execution  may  withdraw  it  from  the 
Sheriff  or  the  Court,  but  if  he  withdraw  it  when  it  is 
entitled  to  the  fund,  purchasers  Aona^cfe,and  securities, 
may  have  an  equity  against  its  enforcement  against 
diem.    Byars  vs.  Bancrqft  8^  Co.        •  •  -     34 
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2.  When  B.^./a.  has  been  issued,  it  must  be  returned 
before  the  Clerk  can  issue  a  ca.  sa.     Craig  vs.  Jidairf    373 

« 

EXEMPTION  LAWS. 

Under  the  exempting  Acts,  it  is  only  in  cases  in  which 
the  head  of  the  family  owns  ^greater  quantity  of  land 
than  that  exempted  from  levy  and  sale,  that  any  land 
is  required  to  be  laid  oif  with  notice  to  the  Sheriflf,  &a 
In  cases  in  which  the  quantity  is  less,  the  whole  is  ex- 
empt: and  the  Sheriff  can  sell  none  of  it.  Pinker  ton 
vs,  Tumlin  et  aL  -  -  -  -         -    165 

FRAUDULENT  CONVEYANCES. 

1.  An  instrument  of  conveyance  made  to  defraud  credi- 
tors  cannot  be  avoided  by  the  party  making  it,  or  his 
personal  representativa    Beallvs.  Holly  -  -  431 

2.  Under  the  construction  which  we  give  the  statute 
27th  Elizabeth  in  this  State,  a  subsequent  sale,  without 
notice,  by  a  person  who  had  made  a  settlement,  not  on 
valuable  consideration,  is  presumptive  evidence  of  fraud, 
which  throws  on  those  claiming  under  such  settlement, 
the  burden  of  proving  that  it  was  made  bona  fide.  5. 
Pet.  280.    Brown  et  aL  vs.  Burkej      ...  574 

GARNISHMENTS. 

1.  Garnishees  answered  that  they  had  the  estate  of  T. 
N.  in  their  hands,  and  that  the  absent  debtor  was  a  leg- 
atee of  T.  N.,  but  they  could  not  say  whether  they 
had  any  effects  of  the  absent  debtor  or  not  Held, 
That  this  answer  did  not  authorize  the  Court  to  give 
judgment  against  them.     Bridges  et  aL  vs.  North  et  aL    52 

2.  Garnishment  lies  in  a  suit  on  a  dormant  judgment 
Ibid.    • 


INDEX.  673 

GRANTS. 

1.  The  drawer  of  a  lot  of  land  died :  after  his  death  a 
grant  for  the  lot  issued  in  his  name :  after  the  issuing 
of  the  grant  letters  of  administration  were  taken  out  on 
the  estate  of  the  drawer,  Hdd^  That  the  legal  title  to 
the  land  vested  in  the  administrator,  who  might  main- 
tain ejectment  for  it     Beaver  vs.  Morrison^    -  -  107 

2.  A  deed  made  by  the  drawer  before  the  grant  issues  is 
not  void,  but  is  good  to  convey  all  the  right  which  the 
drawer  has.     JVitzel  vs.  Pierce  adin\  -  -  112 

See  Damages  1. 

GUARANTY. 

See  Contracts  5. 

GUARDIAN  AND  WARD. 

1.  Guardian's  receipt  to  himself  is  no  evidence  to  sup- 
port a  charge  in  his  own  favor  against  his  ward.  Hend- 
ry vs.  Hurst  et  ux.       -  -  .  «  .  312 

2.  When  the  charges  are  specific  in  regard  to  the  object, 
time  and  amount^  evidence  may  be  admitted  to  prove 
them.    Ibid.  * 

3.  Attorneys  receipts  to  guardian,  stating  to  be  for  profes- 
sional services  rendered  the  ward,  are  not  of  them- 
selves, without  further  proof,  sufficient  to  establish  the 
account  against  the  ward.    Ibid. 

HOMICIDE. 
See  Criminal  Law,  2,  3, 4, 14,  26^  33. 

.      HUSBAND  AND  WIFE. 
1.  The  husband,  except  through  a  provision  for  the  wife       , 
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in  consideration  of  the  marriage,  cannot  protect  his 
property,  by  an  anti-nuptial  contract,  against  the  rule  of 
law  which  snbjcjcts  him  to  the  payment  of  his  wife's 
debts.     Christian  vs.  Hanks^  et  al.       -  -  -  12S 

2.  Where  slaves  are  given  by  A.  in  trust  for  the  support 
and  maintenance  of  his  daughter  and  her  children,  du- 
ring the  life  time  of  the  daughter,  and  at  her  death,  the 
negroes  and  their  increase  to  be  equally  divided  be- 
tween the  children  of  the  daughter ;  and  upon  the 
death  of  the  trustee,  the  property  is  taken  possession  of 
by  the  daughter,  who  permits  each  of  her  children  as 
they  marry  or  come  of  age,  to  take  away  one,  two,  or 
three  of  said  slaves^ 

Hekly  1.  That  a  receipt  by  the  husband  of  one  of  the 
girls,  for  three  negroes,  specifying,  that  they  were  re- 
ceived as  his  and  his  wife's  share  of  the  donor's  estate, 
was  not  such  a  reduction  to  possession  of  his  wife's 
share  of  the  negroes,  as  to  defeat  her  equity  to  a  settle- 
ment out  of  the  property  thus  given  by  her  grand  fath- 
er.    Corky  vs.  Cor  ley  et  at.     -  -  -  -  178 

2.  That  as  the  husband,  or  his  creditors,  or  the  purchas- 
ers of  his  interest  in  and  to  this  property,  would  have 
to  go  into  equity  to  effect  a  distribution  of  the  property, 
a  Court  of  Equity  would  interfere  and  restrain,  by  inju- 
nction, the  proceedings,  until  a  suitable  provision  was 
made  for  the  wife  and  children.    Ibid 

ILLEGALITY. 

Remedy  by  illegality  does  not  lie  for  any  error  lying  back 
of  the  judgment  To  reach  and  rectify  ia  wrong  of  this 
sort,  a  motion  must.be  made  to  set  aside  the  judgment, 
or  recourse  may  be  had  to  equity.  Swinn^  vs.  FTai- 
kins  4r  Raglandy  -  -  -  •  -  -  570 

See  Corporations  3 
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ILLEGAL  CONTRACTS. 

1.  A  note  given  for  professional  services  rendered  by  an 
attorney,  on  an  application  for  a  pardon  to  the  Legis- 
lature, in  explaining  legal  principles  to  the  members, 
and  in  explaining  testimony  and  arguing  its  legal  eflfects 
in  such  language  as  one  gentleman  would  use  to  ano- 
ther in  discussing  the  merits  of  a  subject,  is  not  illegal, 
because  contrary  to  public  policy.    Meadow  vs.  Bird.    246 

2.  A  note,  illegal  in  the  hands  of  the  payee,  because 
contrary  to  public  policy,  is  not,  therefore,  void  in  the 
hands  of  a  bona  fide  holder,  being  transferred  before 
due,  and  for  a  valuable  consideration  ;  neither  is  it  void 
in  the  hands  of  a  holder  as  collateral  security  for  an 
existing  debt,  provided  it  be  transferred  before  due,  and 
for  a  valuable  consideration,  and  without  notice  of  the 
taint  in  the  consideration.'  (McDonald,  dissenting.) 
Ibid. 

See  Limitation  of  •^ctiofiSy  4. 

INDICTMENT. 

See  Criminal  Law,  1,  6,  29,  33, 34,  35. 

INJUNCTION. 

1.  An  injunction  of  a  suit  on  a  note,  was  asked  for  on 
an  allegation,  that  a  certain  credit  had  not  been  enter- 
ed on  the  note.  The  credit,  if  it  had  been  entered^ 
would  not  have  satisfied  the  note ;  but  a  portion  of  the 
note  would  have,  still  remained  due.  No  tender  of  this 
portion  was  stated* 

The  allegations  as  to  the  necessity  of  a  discovery,  were 


676  INDEX. 

80  uncertain  as  not  to  make  it  clear,  that  a  discovery 
was  needed  to  prove  the  defence  at  law. 
HMj  That  the  injunction  was  properly  refused.    Powell 
ei  aL   vs.    Chamberlain,  Miller  fy  Co.  -  -     123 

2.  Where  a  judgment  is  confessed  upon  a  note,  barred 
upon  its  face  by|  the  statute  of  limitations,  (which  has 
been  properly  pleaded)^by  one  who  is  not  the  attorney 
of  the  defendant — the  counsel  of  the  party  being  ab> 
sent  from  Court  *and  the  party  himself  unable  to  at- 
tend on  account  of  both  mental  and  bodily  affliction, 
and  there  is  manifest  equity  in  the  defence  set  up  to  the 
debt — Chancery  will  enjoin  the  proceeding  at  law  un- 
til a  hearing  canl^be  had ;  and  if  the  equity  in  the  bill 
be  sustained  by  the  proof,  order  the  judgment  at  law  to 
be  satisfied,  or  decreeja  perpetual  injunction  against  the 
«rtrc/acifiw  to^enforce  it.     Cheek  vs.  Tat/lor  ei  oL        -     187 

3.  A  denial  of  the  insolvency  of  a  firm  on  whose  insol- 
vency the  equit3r2of  a^cause,  in  some  measure,  depends, 
when  made  on  knowledge,  information  and  belief,  with 
a  positive  averment^of  its  solvency,  is  not  sufficient  to 
authorize  the  dissolution  of  an  injunction  granted  by 

the  Chancellor.    Powell  exo^r  vs.  Brown.  -  275 

4.  An  executor  who  answers  mainly  on  knowledge,  infor- 
mation and  belief,  and  whose  representative  character, 
generally,  shows  that  he  can  have  no  positive  know- 
ledge, cannot*dispIace  the  equity  of  a  bill  so  as  to  enti- 
tle him  to  a  dissolution  of  the  injunction,  without  proof 
to  sustain  his  belief    Ibid. 

5.  To  open  a  road  whioh  has  ceased  to  be  a  public  road, 
and  to  remove  fences,  &c.,  are  trespasses,  for  the  pre- 
vention of  which,  an  injunction  will  not  lie,  there  be- 
ing an  adequate  remedy  at  law.    \Nichob  vs.  Suiton 

ei  al  -  -  -  -  -  -       SSt 


INDEX  677 

6.  Injanction  will  be  retained  uuless  the  answers  of  de- 
fendant swear  off  the  Equity.     Bond  et  aL  vs.  Watson.  637 

INSOLVENT  DEBTORS. 

1.  Judgment  of  the  Inferior  Court,  dischai^ng  an  im- 
prisoned debtor,  is  void  if  the  Court  have  not  jurisdic- 
tion of  the  case ;  and  it  is  no  error  for  the  Court  to  com- 
mit the  discharged  debtor  to  jail,  if  he  appear  at  Court 
not  prepared  to  comply  with  the  terms  of  his  bond 
McKenziCy.  Cadow  ^*  Co,  vs.  Hargrove  fy  Co.  -      119 

INTERROGATORIES. 

1.  If  evidence  be  taken  by  commission,  the  case  in  which 
it  is  taken  need  not  be  stated  in  the  caption  to  the  an- 
swers, if  it  be  stated  in  the  heading  of  the  interrogato- 
ries, and  is  set  forth  in  the  commission,  and  all  attach- 
ed together,  are  enveloped  and  sent  by  mail.  Johnson 
4*  Shan  vs.  Clarke.  -  -  -  -  441 

JAIL  FEES. 

The  2d  section  of  the  Act  of  1845,  provides  that  "when 
any  debtor  is  surrendered  by  his  security,  it  shall  not 
be  lawful  for  any  Court  to  discharge  such  debtor  from 
custody,  because  the  jail  fees  are  not  paid  or  secured, 
unless  the  Sheriff  or  jailer  shall  give  at  least  ten  days 
prior  notice  in  writing  to  the  plaintiff  or  his  attorney, 
who  shall  be  allowed  that  time  within  which  to  pay  or 
give  security  for  the  jail  fees." 

Heldy  That  notice  in  such  case  is  indispensable ;  and  in 
the  opinion  of  a  majority  of  the  Court,  Judge  McDon- 
ald dubiiante,  a  judgment  of  discharge  without  it,  is 
void,  and  may  be  treated  as  such  in  any  Court ;  and 
the  Court  are  unanimonsly  of  the  opinion  that  it  does 
not  protect  the  debtor  thus  discharged  from  a  re-arrest. 
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Is  auy  oQe  but  the  jailer  or  Sheriff,  entitled  to  the  bene- 
fit of  this  proceeding  ?    quere.    Field  vs.  Fulman.  93 

2.  The  payallowed  the  jailer  for  keeping  3  prisoner,  is  46| 
cents  per  day.    Ibid. 

JUDGMENTS. 

1.  A.  had  a  mortgage  on  property  of  B.  The  mortgage 
was  foreclosed,  and  the  fi,  fa.  levied  on  the  property. 
C.  and  others  had  general  judgments  against  B.,  young- 
er than  the  mortgage.  The  property  was  sold  under 
these  general  judgments,  before  it  was  levied  on  under 
the  mortgage  ^.  fa,,  and  D,  became  the  purchaser.  D. 
put  in  a  claim  against  the  levy  made  under  the  mort- 
gage f.  fa.  and  sought  on  the  trial  to  attack  the  mort- 
gage 

Held^  That  the  judgment  of  foreclosure  of  the  mortgage, 
did  not  bar  him  from  such  attack.  Johnstan  vs.  Craw- 
ley.  .  .  -  .  .  -  348 

n.  After  an  acquiescence  of  more  than  twelve  years  in  a 
judgment  and  its  payment,  it  is  too  late  to  move  to  va- 
cate, where  there  is  no  fraud.  Gxinn  vs.  Howell  gar- 
nishee.  .---.-     377 

3.  A  mere  verbal  order  by  a  plaintiff  to  a  Justice  of  the 
Peace  to  dismiss  certain  judgments  in  his  favor,  which 
is  not  in  point  of  fact  done,  does  not  invalidate  said  judg- 
ments, or  the  executions  issuing  thereon.  Jordan 
adnHr.  et  al.  vs.  Mayo  et  al.     -  -  -         -      588 

JURISDICTION. 

1.  Where  relief  is  sought  in  Equity,  in  defence  of  an 
action  at  law,  the  Superior  (}o\xTi  of  the  County  has  no 
jurisdiction  of  the  case,  if  the  defendant,  or  if  more 
defendanta  than  one,  one  of  them,  does  not  reside  in 
the  county.    Smith  adnif  vs.  Iverson  and  u>tfe.        -      191 
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JUSTICE'S  COURTS. 


1.  New  trial  granted  in  Jiistice^s  Court  when  the  verdict 

is  not  sustained  by  the  evidence.     Sanders  vs.  White,    103 

2.  An  attachment  in  a  Justice's  Court  may  be  levied  on 
any  debt  due  to  the  debtor,  even  on  one  exceeding  thir- 
ty dollars  in  amount.  Wekhj  Sherman  fy  Co.  w,  •/?/&"- 
zood,  et  ah       -  -  -  -  -  -  618 

Issues  in  Justice's  Courts,  made  up  on  the  return  of  the 
garnishee,  are  to  be  tried  by  a  jury.    Ibid. 

See  Judgments  3. 

LEGACY— VESTED. 

I.  The  fourth  item  of  a  will  contains  the  following 
words :  "I  desire  that  the  balance  of  my  property  shall 
remain  together  until  my  youngest  child  comes  of  age, 
each  to  be  clothed  and  educated  out  of  my  estate,  equal 
with  my  other  children,  and  my  estate  to  pay  them  one 
thousand  dollars  as  they  come  of  age :  and  when  my 
youngest  child  comes  of  age,  I  wish  an  equal  division 
of  the  balance  of  my  property,"  &c.  One  of  his  daugh- 
ters died  before  she  arrived  at  the  age  of  twenty-one 
years,  and  the  bill  is  filed  by  her  administrator,  claim- 
ing the  legacy.  The  bill  was  demurred  to,  on  the 
ground,  that  the  legacy  did  not  vest  in  the  intestate. 

Held,  That  the  legacy  vested  on  the  death  of  the  testa- 
tor.    Everett  et  ai  exoW  vs.  Mount,  adrrfr.  -  383 

.    LICENSE  TO  RETAIL. 

1.  The  12th  section  of  the  Act  3d  March,  1856,  amend- 
ing the  charter  of  the  Town  of  ^Decatur,  does  not  con- 
fer on  the  Commissioners  of  that  Town,  the  power  to 
prohibit  absolutely  the  sale  of  liquor.     Hill,  relator,  vs. 
The  Commissioners  of  the  Town  of  Decatur,  -  -  203 
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LIMITATION  OF  ACTIONS. 

1.  When  a  part  of  a  lot  of  land  is  conveyed  by  the  num- 
ber of  acres,  and  not  by  metes  and  bounds,  and  the 
line  separating  it  from  the  balance  of  the  lot  is  to  be 
run,  the  statute  of  limitations  does  not  begin  to  run  un- 
til the  division  is  made,  unless  there  had  been  undis- 
turbed possession  for  so  great  a  length  of  time  as  to 
create  a  legal  presumption  that  there  had  been  a  divis- 
ion. Dot  ex  dem,  Hindsman  v^.  Roe,  and  fVorihen^ 
cfMuai  yector,  -  -  -  -  -       47 

* 

2.  A  Sheriff's  deed  and  possession  under  it,  unaccom- 
panied with  the  judgment  or  execution,  is  good  color 
of  title,  as  a  starting  point  for  the  statute  of  limitations. 
Hester  vs.  Coats^  -  -  -  -  -     56 

3.  A  Sheriff's  deed,  though  good  as  color  of  title,  unac- 
companied with  a  judgment  or  execution,  still  posses- 
sion under  it  cannot  be  connected  with  any  previous 
possession,  so  as  to  constitute  a  good  statutory  bar.    Ibid, 

4.  For  money  paid  on  an  illegal  contract,  without  fraud, 
an  action  lies  immediately  to  recover  it  back,  and  is 
barred  iu  four  years.    Hunt  vs.  Burke.  -  -  129 

5.  When  the  right  of  action  does  not  accrue  in  regard 
to  the  wife's  right  until  after  coverture,  it  is  not  error 
for  the  Court  to  charge  the  jury,  that  if  the  complain- 
ant was  a  minor  and  married  when*  she  was  a  minor, 
she  is  protected  from  the  bar  of  the  statute,  if  she  sue 
within  three  yeai:s,  &c.     Arline  Ear  or  vs.  Miller^  -  330 

6.  Since  the  Act  of  20th  February,  1854,  (See  Acts  of 
Assembly  1855-6,)  a  partial  payment,  or  verbal  acknow- 
ledgment of  a  debt,  is  not  sufficient  to  protect  it  from 
the  effect  of  the  statute  of  limitations.  Holland  vs. 
Chcffin  etal  "  -  -  -  -  -     343 
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MALICIOUS  PROSECUTION. 

1.  In  a  suit  for  malicious  prosecution,  proof  that  the 
grand  jury  retunied  "no  bill"  on  the  indictment,  is  suf- 
ficient proof  prima  faciey  of  the  termination  of  the  pro- 
secution.    Woodruff  vs.  Woodruffs      ...  237 

2.  And  in  such  action  the  plaintiff  may  examine  the 
Solicitor  General  as  to  whether  the  prosecution  was  re- 
newed or  not.    Ibid, 

MANUMISSION  OF  SLAVES  BY  WILL. 

1.  A  testator  said  by  his  will,  in  effect,  that  after  the 
payment  of  his  debts,  his  desire  was,  that  his  negroes 
should  be  hired  oul  until  their  hire,  together  with  any 
surplus  of  the  fund  ordered  to  be  applied  to  the  pay- 
ment of  debts,  should  amount  to  91^00.  That  when 
this  sum  was  thus  raised,  and  was  in  the  hands  of  his 
executor,  he  willed  to  his  executor  certain  negro  slaves, 
in  trust  to  be  conveyed  by  him  to  some  one  of  the  free 
States  and  there  left ;  but  if  the  executor  was  preven- 
ted from  executing  this  provision,  then  he  bequeathed 
the  negroes  to  the  executor  in  trust,  to  be  delivered  by 
him  to  the  Colonization  Society.  And  he  said  further, 
he  gave  to  the  executor  3^00  for  his  trouble  in  carrying 
out  the  above  provisions;  and  that  the  surplus,  if  any 
of  the  111800,  was  to  be  divided  among  the  negroes, 
after  their  removal. 

Heldf  that  all  of  these  provisions  were  void.  Pinckard 
vs.  McCoy  ei  al.  -  -  -  -        -        28 

MARRIAGE  SETTLEMENTS. 

1.  Valid  as  between  the  parties,  although  not  recorded, 
Reinhart  vs.  Miller.  ...  -         402 

2.  A  marriage  being  in  contemplation  between  David 
B.  M.  S.,  and  l^Lary  J.  M.,  it  was  "covenanted  and 
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agreed"  by  him,  on  the  one  part,  and  her  and  certain 
persons  as  her  trustees,  on  the  other, — That  the  right  to 
the  property  then  held  by  her,  or  that  might  afterwards 
come  to  her,  should  ^*forever  remain  in  her,"  by  what* 
soever  name  she  might  assume,  "and  to  the  issue  of  her 
body  forever  ;'*  that  no  part  of  the  properly  should  ever 
be  subject  to  any  debt  of  his ;  that  he,  with  her,  should 
enjoy  the  profits  of  the  property  during  her  life ;  "she 
reserving  to  herself  the  right  in  all  cases,  with  the  con- 
sent of  the  trustees,  to  sell,  bargain,  grant,  or  convey, 
either  by  deed,  will,  or  otherwise,"  any  part  of  the  pro- 
perty ;  and  that  if  she  should  "die  intestate,  and  with- 
out issue,"  the  property  was  to  be  divided  into  halves, 
one  of  which  was  to  go  to  him,  the  other  in  equal 
parts  to  her  mother  and  the  children  of  her  sister,  Eli- 
zabeth G.  M. 

The  marriage  took  place ;  she  had  three  children  ;  she 
died  intestate. 

Held^  That  these  children  took  the  property  in  preference 
to  David  B.  M.  S.     Sheppard  vs.  Sheppard  ei  aL     -      42e> 

MORTGAGES. 

1.  Mortgagees  may  waive  the  lien  of  their  mortgages, 
and  claim  the  money,  with  the  consent  of  the  mortga- 
gor, withoiU  foreclosure.  Byars  vs.  Bancroft,  Beiis 
and  Marsluillj  -  -  -  -  -     34 

2.  Mortgagees  cannot  claim  against  the  rights  of  other 
judgment  creditors,  even  with  the  consent  of  the  de- 
fendant, money  arising  from  the  sale  of  property  not 
mortgaged.    Ibid. 

d.  Land  was  bound  by  mortgage  and  by  judgments 
younger  than  the  mortgage.  The  land  was  of  less  va- 
lue than  the  amount  of  the  mortgage,  which  was  not 
foreclosed :  The  land  was  levied  on  hyfi/a,  issued  on 
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one  of  the  judgments,  and  on  the  day  of  sale,  the  mort- 
gagor and  mortgagee  agreed  that  it  should  be  sold  free 
from  the  mortgage  lieu,  which  should  be  transfer- 
red to  the  proceeds  of  the  sdle.  Notice  was  given  at 
the  sale  of  this  agreement.  The  land  was  sold  and 
brought  its  full  value.  Hdd^  That  this  agreement  was 
valid.     Baker  fy  Wilcox  vs.  Wimpee^   -  -  -     Gil 

4.  To  deprive  the  mortgagee  of  the  lien  thus  acquired, 
the  other  creditors  must  show  clearly  a  superior  equity. 
Ibid. 

NEW  TRIAL. 

1.  A  new  trial  will  not  be  granted  upon  the  ground  of 
newly  discovered  evidence,  unless  it  is  probable  that  if 
introduced  it  might  change  the  verdict.  Teal  vs.  The 
Slate,  -  -  -  -  -  -  -75 

2.  If  the  verdict  be  contrary  to  law  and  evidence,  a  new 
trial  will  be  granted.     Holland  vs.  Chambers^        -       -  19:1 

3.  When  the  verdict  of  the  jury  is  contrary  to  law,  or 
strongly  and  decidedly  against  the  evidence,  a  new  trial 
will  be  granted.    Mitchell  vs.  The  State,        -  -  2 1 1 

4.  A  charge  that  cannot  possibly  operate  ^^  against"  a 
party,  cannot  be  made  the  ground  for  a  new  trial,  even 
under  the  New  Trial  Act  of  1854.  TFoodritff  vs. 
Woodruff,        -  -  -  -  -  -237 

5.  Evidence  was  rejected  that  was  admissible,  but  if  ad- 
mitted, it  ought  not  to  have  changed  the  verdict.  No 
motion  was  made  for  a  new  trial. 

Held,  That  the  rejection  of  the  evidence  was  not  a  suf- 
ficient cause  for  a  new  trial  Fits  et  ah  vs.  The  Govern^ 
or,ifc. '  '  -  -  -  -  -  307 
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6.  When  the  verdict  of  the  jury  is  contrary  to  law,  or 
strongly  and  decidedly  against  the  evidence,  a  new  trial 
will  be  granted.    Ibid, 

7.  If  improper  evidence  is  admitted  to  the  jury  without 
objection,  it  is  too  late  after  trial,  to  take  advantage  of 

it    ^rlint  ex* or  vs.  Miller,      -  -  -  .  330 

8.  New  trial  refused  on  the  ground  taken  in  the  rule, 
that  the  verdict  was  against  law,  evidenco  and  the  pre- 
ponderance of  evidence,  but  awarded  on  other  giounUs. 
BecUe  vs.  Hallj  -  .  .  .  .  431 

9.  When  four  years  have  elapsed  and  no  action  been 
had  upon  a  motion  for  a  new  trial,  the  jury  have  aright 
to  infer  that  it  has  been  abandoned,  or  that  it  is  kept 
pending  coUusively,  where  the  liability  over  of  the  suc- 
cessful party  in  the  suit,  is  dependent  upon  the  termina- 
tion of  the  litigation.    Kenton  vs,  Musgrove,  adm^r.    -  566 

10.  A  new  trial  granted  on  the  ground  that  the  verdict  of 
the  jury  is  contrary  to  evidence.    Jones  vs.  Keaton,    -   582 

See  Criminal  Law  9, 17. 

NOTICE. 

• 

1.  A  notice  given  at  a  Sheriff  sale,  that  a  mortgage,  held 
by  a  third  person  who  is  not  present,  and  when  the 
proceedings  are  without  his  consent,  will  be  paid  from  , 
the  proceeds  of  sale,  or  by  the  persons  giving  the  no- 
tire,  will  not  bind  the  mortgagee ;  but  the  mongagor 
giving  his  consent  will  be  bound.  Byars  vs.  Bancrqft^ 
BetUi  and  Marshall,    -  -  -  -  -     34 

2.  Persons  holding  junior  judgments  will  not  be  bound 
by  such  notica    Ibid. 

See  Contracts  2.     Criminal  Law  27. 
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NOTICE  TO  SUE. 

L  A  notice  by  an  endorser  to  sue,  given  to  an  agent 
who  has  no  authority  but  to  collect^  and  which  is  known 
to  the  enJorser,  is  not  such  a  notice  to  the  ^holder^*^ 
under  the  statute,  as  will  discharge  the  endorser.  Car^ 
hari^  Broiher  fy  Co.  vs.  Wynn.  -  -  -    24 

NUNCUPATIVE  WILLS. 

1.  No  nnocupative  will  can  be  good,  ''unless  it  be  pror* 
ed  that  the  testator  at  the  time  of  pronouncing  the  same, 
did  hid  the  persons  presetit,  or  some  of  them,  bear  wit- 
ness that  such  was  his  will,  or  to  that  effect"  Sctmp- 
soHf  caveator  vs,  Browntngf     ....  29S 

J.  A  person,  certain  of  whose  words  were  propounded 
as  his  nuncupative  will,  was,  at  the  time  of  speaking  th« 
words,  laboring  under  a  wound  of  which  he  died  in 
twelve  hours,  and  was  in  a  constant  state  of  stupor, 
except  when  aroused  from  it  by  the  interference  of  oth- 
er persons  present :  Held,  That  the  words  were  to  be 
considered  as  words  spoken, ''m  ike  time  qf  his  lasi 
Hekness.**    Ibid. 

A  A  written  will  that  is  signed  by  the  maker  of  it,  can- 
not  be  aet  up  a»  a  nuncupative  will.    Stamper  w.  H^Mk^^  109 

ORDINARY— COURT  OP 

» 
t 

f«  Lettei^  of  administration  certified  thns:  ''Given  un- 
der my  hand  and  seal  in  office,  this  August  7th,  1854» 

Joseph  Gar,  Ordinary,  D.  C* 

'{Decatur  County.} 
vou  xxn.  47. 


^  INDEX 

Heldj  That  under  the  Act  of  18$2«0]^niziDg  the  CmM 
of  Ordinary  anew,  that  this  was  a  sufficient  ceitificata 
Wiizel  vs.  Pierce  adm'r,  -  -  -  -  IW 


S.  On^Q  9f^9\  from  the  Ordipajy  on  a  giianjian^a  m-. 

torn^  the  account  offered  by  the  guardian,  muat  he  sub- 

noitted  to  the  jury  as  the  matter  he  proposes  to  prow, 

^but  the  vouchers  do  not  go  as  a  matter  of  cousa 

Hendry  vs.  Hurst  and  wife.    •  •  .  •  sit 

S.  Voucbera  emhraciog  ehaiges  for  several  yefuniboiiifd». 
clothing,  tuition,  &a  specifying:  t*ie  time  and  aiagQUI 
claimed,  are  not  too.  general  to  be  ado^tted  in  evidepe^ . 
to  tliejury'i  but  when  accoQiits  are  chos  ptesentedfilef  : 
o ^hl  10  be  strictly  proved    Md. 

4.  TheCourts  of  Ordinary  of  Georgia  have  no  jurisdiction 
to  grath  tetters  of  administration  on  the  estate  of  a  citi- 
nen  of  Alabama,  who  died  there,  leaving  no  property 
of  any  description  in  Georgia    PutiUo  vs.  Barshdak,    SSt 

See  •Sdministraiarsj  4t« 

4 

PAROL  CONTKACTSw 

1*  When  «  party  contracts,  on  the  pnrdiaae  of  a  negro 
taken  in  payment  of  a  dd>t,  to  roeonvey  oto  tke  9epB(y^ 
ment  of  the  ammpAt «( whkA^  the  niv^  "vaa  oslioMtoil, 
and  agrees  to  reduce  the  agreement  to  writing,  but  af* 
terwards  xefuaes,  it  is  not  a  parol  coetmct  wilhin«lli0  **  . 
atatute  of  frauds,  nor  is  it  a  case  in  which  pvQl.e^* 
dence  cannot  be  admitted  ^  mi^eir  the  Ac^  of  1M7. 
Cobb  274.    Henderson  vs.  Touchstone^  •  •      I 


••I 


^ 


INDEX.  Wt 


^ 


See  ^quity^  Pleading  and  Praeiiee  4L 


PAROL  EVIDENCK 


t.  It  may  be  shown  by  parol  evidence  that  the  endorse- 
ment of  a  note  was  made  for  a  special  purpose,  for  in* 
stanoe  as  ao  authority  to  collect  CarhartySroihera  4r 
Co.  oa  fFyufk.  •*  -  «  •  -    M 


See  Parol  Contracla. 


PARTIEa 


When  the  right' eurTives  to  die  wife,  the  sepseieiilalii 
of  her  deceased  husband  jueed  not  be  mad^pevdee  to .. 
her  suit  to  recover  her  choses  in  action,  and  when  aH 
the  heirs  of  the  estate  in  which  she  sues  for  her  inter- 
est, are  made  known  in  the  proceedings,  they  need  not 
be  made  parties,    ^rline  ex^or  v$.  MtUer^       r  *  SW 

PLEADING. 

L  If  the  canse  of  action  comes  under  the  Short  Forma 
Act,  it  is  sufficient  to  set  it  oitt  in  the  laoguage  of  tbei- 
statute;  and  all  things  else  necessary  to  a  recovery,  wmf 
be  supplied  by  proo£    Slrawn  va»  Kmr9^  «/  al  • 

ft.  If  Iheieatwstctf  aelioftj^defeetivtfysel^dmiuifcrt^ 
Act  0f  IMli  Ifaa-dedamtion  irfoy  be  amended.    Rid. 

■ 

See  Contraeti  4. 

POSSESSORY  WARRANTSu 

# 

L  Under  proceedings  to  obtain  a  restoration  of  person* 


IND|;X 

al  property  to  the  possession  of  a  party  from  whom  it 
has  been  taken  without  his  or  her  consent,  neither  the 
right  to  the  possession,  nor  the  title  to  the  property  can 
be  investigated.    Mills  adrnfr  vs.  Glover,        •  -  319 

SL  After  the  expiration  of  four  years  from  the  taking,  a 
possessory  warrant  will  not  he,  the  party  having  had 
{be  possession  in  the  mean  time  without  disturbance. 
aid. 

PRACTICE  (In  Superior  Court.) 

1.  To  make  an  objection  to  evidence  available  as  error, 
it  must  be  made  during  the  trial  It  cannot  be  good 
after  verdict,  on  a  motion  for  a  new  trial  Carhart, 
Brothers  4r  Co.  vs.  Wynrty        •  -  -  *    M 

2.  When  a  OMtion  to  continue  is  refused,  and  witness^ 
im  account  of  whose  absence  the  motion  was  made,  is 
brought  into  Court  and  testifies,  it  is  no  ground  for  a 
new  trial — admitting  that  the  Court  erred  in  refusing 

the  motion.    Mitchell  vs.  The  State,  -  -    211 

2.  AUigEonnds  of  a  motion  to  continue  mual  be  niged 
at  onpe>:  and  after  a  decisian  upon  one  or  more  gronnda^ 
.other  can  be  afterwards  taken  or  uiiged.    Ibid. 


4  A  pairty  teaiy  voiiiiitsiiiy  rrieaae  a  panof  a  findingiB 
hit  fikr6r,  when  it  does  not  *prgiidiee  Ma  adveiaary. 
Bemdry  vs.  Hurst  and  wife,  -  -  -  •    212 

IL  If  improper  evidence  is  admitted  to  the  jury  withont 
objection,  it  is  too  late  after  trial  to  take  advantage  of 
\L    ArUne  ex'or  vs.  Miller,    «  -  -  -  222 


INDEX.  .    fW 

C  Reference  to  the  evidence  given  in  the  cpse  made  hy 
the  presiding  Judge,  in  deciding  a  point  raised  by  coun- 
sel in  the  progress  of  a  tmuse,  is  not  error.  Reinhart 
vs.  Miller.  -  -  -  •  •        •  4Qt 

7.  No  error  for  the  Jndi^e  of  the  Superior  Conrt  to  refnse 
lo  allow  counsel  to  withdraw  their  announcement  that 
they  had  closed  their  case,  for  the  purpose  of  enabling 
him  to  examine  further  a  witness,  who  had  been  on  the 
stand,  in  relation  to  a  matter  not  material  to  the  justice 

of  the  case    Beale  vs.  Hall,  ...  4f] 

8.  The  Court  may  direct  the  correction  of  the  verdict  of 
the  jury  in  matters  of  form.    Ibid. 

9.  No  error  for  the  Court  to  refuse  to  allow  the  jury  to 
be  polled.    Ibid. 

10.  If  an  answer  of  a  witness  to  interrogatories,  under- 
stood in  one  way,  will  make  his  answer  admissible,  un- 
derstood in  another  way,  will  make  them  inadmissible; 
and  it  is  doubtful  from  the  answer  in  which  of  the  two    ^ 
ways  it  ought  to  be  understood,  the  question-  on  the 
answer  is  one  of  fact,  and  therefore,  the  answer  and  ' 
the  otiier  answers  should  be  sent  to  the  jury  to  be  re- 
garded, or  disregarded  by  them,accordiDg  to  the  one  df  ^ 
the  two  ways  in  which  they  determine  the  questioa 
Thompson  vs.    fVright.  •  •  ..  « ^^7 

11.  The  counsel  on  the  plaintifl's  side  opens  his  case 
to  the  J1117,  bnt  does  not  read  any  law;  the  counsel  for 
the  defondaut  replies,  and  during  his  reply,  is  haoded 
a  decision,  as  law  for  the  plaintiff,  by  the  counsel  for 
the  plaintiff,  and  he  comments  on  the  decision. 

Held,  That  the  counsel  for  plaintiff,  in  the  couclusioD^ 


^••ft  INDEX. 

has  also  the  right  to  oomraent  on  the  decision.  lAnseg 
nM.Jiam8^,  .  .  .  *  .  dSj 

PRACTICE  SUPREME  COURT. 

tm  The  bill  of  exceptions  must  show  that  the  dtn^isions 
complained  of,  were  actually  madeyand  the  only  proof 
of  the  fact  is  the  certificate  of  the  presiding  J  udge. 
Caaur^n  ei al.  vs.  fVctrd,  ....  i68 

t0.-The  presumption  is  that  the  judgments  of  the  Snpe- 
perior  Courts  are  right  and  the  onus  is  upoti  the  plain- 
tiff in  error,  to  make  it  appear  otherwise.    Ibid. 

9.  When  the  fact  appears  only  in  the  rule  nisiy  for  a  new 
trial,  that  the  Court  refused  to  charge  as  requested^  and 
the  rule  is  disallowed  by  the  Court,  without  staring  the 
grounds,  it  is  no  evidence  of  the  fact  recited  in  the  rule 
nisif  especially  when  the  Judge  certifies  that  he  gave 
the  charge  stated  in  the  rule,  bui  is  silent  as  to  Lis  refu- 
sal to  charge.     Ibid, 

4.  When  the  decision  of  the  Court  in  refusing  a  contin- 
uance is  excepted  to,  the  grounds  of  the  motion  must 
be  stated.    Reinhart  vs.  MiUer.  ...  40a 

5k  This  Court  will  not  pass  its  judgment  on  an  excep- 

I  . 

tioa  that  the  presiding  Judge  in  the  Court  below  does 
not  admit  to  be  correctly  -stated.  Thomasson  vs.  The 
Siaie.  -  -  -  -  -  -  -499 

6L  If  an  exception  be  not  taken  at  the  trial,  it  cannot  be 
heard  in  this  Court    Brown  et  aL  vs.  Burke,  •  -  5T4 

PRESENTMENT  BV  GRAND  JURY. 
1.  The  presentment  by  a  grand  jury,  is  an  accusaf'oQ — 


INDEX.  «ta 

a  imnecution — ^wbich  arrests  the  sttlute  of  liantrnttons. 
Brock  ns.  The  Siaie.     -  -  -  -  ^    WB 

PUBLIC  OFFICER. 

%^  IkmmgtB  ^ 

QUI  TAM  ACTIONS. 

A  qui  tarn  action  dot^s  not  lie  in  this  State,  to  recover 
the  penalty  under  32d  Henry  8th  for  the  sale  of  pretend- 
ed titles  to  land.    Milsaps  vs.  Johnson,  *  -  105 

QUO  WARRANTO. 

1.  A  quo  warranto  does  not  afford  an  adequate  remedy 
to  cestui  que  trusts^  who  charge  trustees  of  an  incorpo- 
rated academy  with  breaches  of  trust;  nor  is  it  ade- 
quate for  their  successors  who  make  the  same  charg- 
es, though  the  former  claim  the  office  on  the  ground 
that  they  have  not  been  legally  superseded  Dartet  aL 
vs.  HoustonyCt al  ....  506 

RECEIVER. 

If  a  person  has  a  legal  title  to  a  fund,  for  his  indemnity, 
it  ought  not,  whilst  that  title  subsists,  to  be  ordereil  out 
of  his  hands  into  the  hands  of  a  receiver;  especially  if        < 
the  fund  is  in  no  danger.    Brady  vs.  Furhw  8r  Co.etaL  613 

RECOONIZANCR 
See  Criminal  Law,  18,  19,  20,  22. 

REGISTRY  OF  DEEDS. 
See  Deeds  L    Marriage  Settlements  1. 
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BOADS—PUBLIC 

L  An  order  of  the  Idferior  Court  to  certain  persons,  ss 
commissioners  to  examine  the  change  of  bcatiou  of  a 
public  roady  with  instructions,  that  if  thpy  found  the 
proposed  alieration  of  public  utility,  to  mark  oul  the 
same  and  report  to  the  Court;  they  do  mark  out  and 
rqport  to  the  Court,  and  the  Court  order  that  the  party 
applying,  be  allowed  to  open  the  road  at  his  own  ex- 
pense, this  is  an  order  to  change  the  road.  Nichols  sil 
SutianeiaL  .....    se» 

t.  The  Inferior  Courts  have  authorityto  make  or  aher  or 
establish  public  roads,  and  beyond  this,  their  jurisdic- 
tion is  to  enforce  the  road  laws  and  to  compel  officers 
in  subordinate  authority  to  discharge  their  duties.  Ibid. 

SAVANNAH— CITY  COURT  OF. 

The  Act  of  1820,  '^to  regulate  the  mode  of  prosecuting 
actions  against  contractors  and  copartners,  in  certain 
cases,"  applies  to  the  <  -ity  Court  of  Savaunah.  B<mk 
qf  Savannah  vs.  The  Planters  Banket  oL        ^  -  460 

SECURITY  FOR  COST& 

4 

Id  an  appeal  from  the  Court  of  Ordinary,  the  appellant 
deposited  with  the  Ordinary  sufficient  monty  to  pay  aLy 
future  costs  that  might  accrue  in  the  case. 

Held^  That  if  this  appeal  was  not  sufficient  as  it  stood, 
it  was  amendable    Hill  vs.  Hudspeth,  -  •  eai 

SETTLEMENT— BY  NOTE. 
1.  Where  a  note  is  given  by  an  executor  to  a  legatee  up » 


INDEX.  M9 

on  settlement,  for  his  interest  in  the  e«late,  in  the  bands 
of  the  executor,  and  it  turns  out  that  the  note  was  for 
loo  large  an  amount,  the  maker  is  entitled  to  have  il 
srialed  down  to  the  true  amount,  and  this  without  any 
stipulation  to  that  effect,  at  the  time  the  note  was  given, 
Barnes  v^  St^henaon^  ....  209 

SHERIFF. 

■ 

!•  If  the  Sheriff  pay  over  money  in  his  hands,  raised 
on  ^JLfa.  against  defendant,  upon  the  order  of  defend- 
ant, to  some  debt  not  entitled  to  it,  he  will  be  protected. 
FUis  ei  aL  vs.  The  Governor ^  trc.  -  -  -  907 

9L  A  Sheriff  after  having  retired  from  office  may  be 
ruled.    Handy  Williams  Sr  Co,  w.  Sample,        *        -    476 

3.  But  he  cannot  move  to  re-instate  a  case  to  which  he 
is  no  party,  which  has  been  dismissed  by  the  Court 
Ibid. 

SURETY— DISCHARGE  OF 

1.  The  dismissal  of  a  levy  on  real  estate  b<^Ionging  to 
principal,  by  the  plaintiff  in  fi. /a.,  does  not  discharge 
the  surety.     Wyky  vs,  Sian/ord,         ...  395 

TENANTS  IN  COMMON. 

1.  If  one  tenant  in  common,  receive  more  than  his  jost  ' 
share,  he  is  liable  to  account  to  his  co-tenant  for  such 
oarplus,  and  for  all  the  profits  which  he  makes  out  of 
such  surplus ;  and  if  there  is  proof  that  he  used  such 
surplus,  and  no  proof  as  to  whether  he  made  any  pro* 
fits  out  of  it  or  not,  the  presumption  is,  that  he  made 
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profite  out  of  itjianA  profits  at  least  equal  to  the  infereist 
on  tho  value  of  such  surplus  calculated  at  the  l^al 
rate.    Hkjff  and  Chambers  vs.  McDonald,        -      -       iSi 

2.  If  one  tenant  in  common,  receive  more  than  his  just 
share,  the  statute  of  limitations  does  not  commence 
running  in  his  favor,  so  as  to  har  an  action  of  account 
by  the  co-tenant,  until  the  tenant  begins  to  bold  such 
surplus  adversely  to'  the  co-tenant,  and  knowledge  of 
that  fact  comes  to  the  co-tenant    Ibid, 

TIME.— ESSENCE  OF  CONTRACT. 

1.  When  C.  &  J.  advance  money  to  C  to  pay  for  land 
bought  of  him  by  W.  and  take  the  title  to  themselve!«, 
to  secure  the  re-payment  of  the  sum  thus  advanced, 
and  a  time  is  stipulated  for  the  re-payment,  with  the 
stipulation  that,  on  default  of  W.,  the  land  may  l>e  sold 
to  reimburse  the  lenders,  it  is  sufficient  if  W.  tender 
the  money  at  any  time  before  the  land  i's  sold  and  paid 
for,  especially  if  the  purchaser  know  of  the  pre-existing 
equities  between  the  parties.     Cameron  et  aL  vs.  Ward,  168 

TROVER. 

1.  In  trover  for  negroes,  the  verdict  was  for  the  plaihfiff 
for  $2,700,  "which,"  could  "be  satisfied  by  delivering 
to  the  plaintiff,  the  said  slaves,  within  ten  days."  Wi.h- 
in  the  ten  days,  one  of  the  slaves  died  and  another  was 
attacked  with  a  disease  of  which  it  shortly  afterwards 
died. 

Hdd,  that  the  defendant  was,  nevertheless,  bound  to  pay 
theiJ3,70a     fVOHsvs.  WilUsadm'r.  -  *     t90 
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t.  Disposition  of  trust  property  by  wilT,  hy  a  testator 
who  was  trustee,  is  a  conversion  of  the  property,  but  it 
may  be  followed  by  cestui  que  tru^t  into  the  handa  of 
the  executor.    •SrUne  exo^r  vs.  Miller ,  ...  330 

USURY. 

L  If  a  note,  charged  with  being  usurious,  have  its  ori- 
gin or  grow  out  of  a  transaction  with  a  partnership 
which  was  dissolved  before  the  note  was  given,  it  is  le- 
gal and  competent  to  inquire  into  that  transaction,  so 
far  as  it  may  be  necessary  to  eluridate  the  matter  in  is- 
sue to  the  jury.     HaUand  vs.  Chambers ^  et  aL  193 

2.  If  an  usurious  debt  due  by  a  firm,  be  divided  on  its 
dissolution,  and  each  partner  assume  a  part,  the  divis- 
ion of  the  debt  does  not  pnrge  it  of  the  usury,  and  the 
original  contract  between  the  firm  and  the  plaintifTmay 
be  inquired  into  by  one  of  the  partners  to  sustain  a  plea 
of  usury.    Ibid. 

3b  If  the  entire  consideration  of  the  note  was  the  usury 
agreed  to  be  paid,  no  part  of  it  is  recoverable.    Ibid     ' 

4.  The  principal  of  a  joint  and  several  promissory  note, 
against  wiiom  a  process  was  sued  out,  but  no  service 
made,  and  who  was  no  party  to  the  issue,  is  a  compe- 
tent witness  for  his  sureties,  to  sustain  a  plea  of  usury^ 
if  he  be  released  by  them  from  the  costs.    Ibid. 


&  Defendants  must  sustain  their  plea  of  usury  by  proof 
of  such  facts  as  will  enable  the  jury  to  come  to  a  decis- 
ion as  to  the  usury  paid.    Ibid 
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VERDICT. 

See,  Prceitce  Superior  Court,  4,  8. 

VIOLATION  OF  ORDINANCR 

1.  The  breach  of  a  pound  and  liberating  a  cow  confined 
therein,  is  no  violation  of  an  ordinance  against  opposing 
and  interrupting  the  Marshal  in  executing  an  ordinance 
which  required  him  to  takeup  and  impound  cattle  stroll* 
ing  at  large  in  the  city.  The  Mayor  and  Council  of 
Rome  vs.  Omsburg.  .... 

WARRANTY. 

L  Id  ejectment,  if  the  lessor  of  the  plaintiff  has  made  a 
warranty  of  the  land  to  the  tenant,  or  to  those  under 
whom  the  tenant  claims,  the  tenant  may  use  the  war- 
ianty,iiot  to  estop  such  lessor,  but,  to  *^rebut  and  barre 

him"  of  the  action.    Linsty  vs.  Ramsey,  -  $2 

* 

WIFE'S  EQUITY. 
See,  Husband  and  Wife,  2. 

WILLS. 
See,  Deeds,  6,  7, 8.     Legacy.    Manumission  of  Slaves, 

WITNESSES. 

1«  The  Court  may  order  to  be  entered  on  the  minutes  of 
the  Court  the  consent  of  a  party  to  the  suit,  that  the 
opposite  party  and  his  security  on  the  appeal,  be  exam- 
ined fully,  as  witness&i,  and  such  consent  not  only 
makes  tiiem  competent,  but  precludes  objection  to  their 
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credit  on  account  of  their  relation  t6  the  case  as  par- 
ties.    Varner  vs.  Ooldsby.  .  •  •  soji 

Bl  Although  a  witness  may  hp  impeached,  and  may  not 
afterwards  be  corroborated,  yer,  it  must  be  a  question 
for  the  jury,  whether  he  is  not  still  to  be  believed,  not- 
^virithstanding  the  impeachment.  McPherson  lu.  T%e 
Slaie. 471 

■ 

See,  Evidence^  2. 11, 13.     Usury  4. 
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